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PREFACE. 


The duty of reporting the decisions of the Supreme Court 
was devolved upon me during the last session of the General 
Assembly. I came to the discharge of this duty without 
previous experience, more especially in the mystery of proof- 
reading. Knowing the anxiety of the profession té obtain 
the decisions at an early day, I obtained assistance in prepar- 
ing the cases and in the proof-reading. 

As the proof came out after the Spring Courts were opened, 
much of it was done amidst professional engagements, and, 
as could have hardly happened otherwise, many typographical 
errors will be found. The reader will readily correct the 
most of them which are collated in the errata. A few of im- 
portance will be found corrected by inserted slips. The cases 
of Shields v. Stamps, Emery v. Lyon, Nelson v. Brigman, 
and Summers v. Aldred, were ordered not to be reported. 

To avoid delay in obtaining necessary plates for diagrams, 
the cases of West v. Shaw, from Harnett, and Osborne v. John- 
son, from Wilkes, involving questions of boundary were held 
over to be reported in the next number. Owing to the unusual 
number of cases reported, (one hundred and sixty-three,) and 
the appendix, &e., [ thought it advisable to let this number 
forma volume. The index will be found to be very copious 
and though apparently voluminons, yet, [ think, will meet the 
approval of the profession. 1 have restored the table of cases 
cited, as found in 63rd and 64th N. ©. Reports. 

Conscious of the imperfection of this my first effort, I ask 
the indulgence of the profession, hoping that in the fature, 
errors will be entirely avoided. 

WILLIAM M. SHIPP, 
Attorney-General. 
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CASES AT LAW, 


ARGUED AND DETERMINED IN THE 


SupreME Court oF NortH CAROLINA, 
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MARTHA KANE, vs. EDWARD GRAHAM HAYWOOD. 


fn the matter of EDWARD GRAHAM HAYWOOD, 4N Artrorner anv» 


i. 


w 


$3 


CoUNSELLOR OF THIS COURT, ex parte. 


An answer toa rule on an attorney of the Court to show cause why, under 
pain of contempt, he should not pay into the Court a sum of money received 

by him fora client, which admits the receipt and non-payment, but denies any 

application of it to his own use; which avers its loss, but in consequence of long: 
coutinued drunkenness, respondent could not tell how; suggesting as asuppo- 

sition, that respondent had burnt it or put it away in some secret place to pre-- 
vent his destruction of it; and avowing an inability to find it after diligent: 
search, held, to be insufficient, and to authorize a further rule on respondent te) 
pay the money into Court, or show cause why he should not be attached. 


But a return to such second rule, which avows, that after making every 
effort to comply with the rule, it is out of respondent’s power to doso; 
that he is wholly insolvent, has nothing wherewith to support himself and fam- 
ily; could obtain no aid from his friends and relations, and has nocredit; and 
that in failing to perform the order, he intended no contempt of the Court, and 
deeply regretted his inability to do justice to his client, held, to be sufficient, 
and entitled the respondent to be relieved from arrest ond imprisonment, be- 
cause the Court was satisfied that it was notin his power to pay the money. 
into Court, 


If a party is ordered to execute a ceed aud refuses todo it, he will be kept 
in jail until he does, for that is a thing which he can do. So, if anattorney, by 
false representations, procures his client for an inadequate consideration, to. 
assign the cause of action, he will be imprisoned until heshall execute a release 
and re-aesignment; but when a man is ordered to pay money into Court, and 
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swears thatafter ever) effort, it is out of his power to pay any part of it, (in the 
absence of any suggestion to the contrary,) that isan end of the proceeding ; 
for the Court will not require an impossibility, or imprison a man perpetually 
for a debt, he having purged himself of the contempt. 


4, In such a case, on a rule against the attorney to show cause why his name 
should rot be stricken from the roll, this Court, prior to the Act of the General 
Assembly, ratified April 4th, 1871, possessed the power to make such rule ab-. 
solute, and would have felt it their duty to have taken that course. 


3. By the proper construction of that Act, this Court is shorn of its power to 
disrobe an attorney, except in the single instance, where he has been indicted 
for some criminal offence, showing him to be unfit to be trusted inthe dis- 
charge of the duties of his profession, and upoo such indictment has either 
been convicted or pleaded guilty. 


¢. The Act of 1871 fails to provide any power to be used in the stead of the 
former power of the Court, and so is a disabling and not an enabling statute. 


7. The words ‘‘convicted or in open Court, confessed himself guilty of some 
criminal offence,’”’ used in this Act, have acquired a technical meaning, and 
must be construed to convey the idea that the party has been convicted by a 
jury, or hasin open Court, when charged upon an indictment declined to take 
issue by the plea of not guilty, and confessed himself guilty. 


&, The admissions of an attorney made in an answer to a rule toshow cause why 
he should not be attached for contempt in failing to pay money into Court, 
which he wrongfully withholds, is not such a ‘* confession in open Court,” as 
1s contemplated by the Act. 


9, Such admission cannot be considered technically as a confession, because it 
is not voluntary as when one is eharged on indictment, and confesses his 
guilt in open Court, but the respondent was compellable under heavy pains. 
and penalties, to answer under oath. 


10. To allow his answer to be used as a confession to establish guilt, would be 
objectionable as a mean to compel him Zo criminate himacif on oath, and for such 
an inquisitorial proceeding there is no precedent in the Courts of any conatry 
which enjoys the rights guaranteed by Magna CHARTA. 


ii. The wrongful retention of a client’s momey by an attormey, was, before the 
passage of the late Act, net a direct, but a constructive contempt, made so by 
the common law, to enable the Comrt te purge the Bar of unworthy members. 
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12, Whether this Court possesses the power to punish under the circumstances, 
by virtue of section 2, chapter 177, Acts of 1868-’69, for misbehavior as an 
attorncy in his official character under paragraph 8, section 1, discussed, but 
no definite conclusion arrived at. 


13. But, if it were clear that this Court has full power to punish, by fine and 
imprisonment, for a constructive consequential contempt, it might be questioned 
whether this Court, which was not created forthe punishment of criminal 
offences, sheuld, on mere motion, inflict snch punishment, while the proceeding 
to disbar is suspended to await further preliminary steps, should any be 
taken, 10 the Superior Court. 


14. Fine and imprisonment is not the appropriate remedy to be applied to an 
attorney, who, by reason of moral celinquency or other cause, has shown 
himeelf to be an unworthy member of tke profession. 


The cases of ex parte Schenck, 65, N.C. Rep., 253; ex parte Moore, 68, N. C. Rep., 
397, and ex parte Biggs, 64, N. (, Rep., 202, cited and approved. 


These were rules heard and determined at January Term 
1872, of this Court, and as the rule in the matter of E, G. 
Haywood grew out of the preceding one, in Kane vs. Hay- 
wood, it is deemed proper to report the cases together. 

It appearing, to the satistaction of the Court, from the report 
of the clerk, that Epwarp Granam Haywoop, one of the 
attorneys of the Court, had, as attorney tor Mrs. Martha Kane, 
received the sum of $4,496.22, and from the affidavit of Mrs. 
Kane, that he had after repeated solicitations, failed to account 
for and pay the same over to her: 

On motion of Moore & Gatling and Phillips & Merrimon, 
attorneys for Mrs. Kane, a rule was granted in the first named 
case on Col. Haywood to pay the said balance of $4,496.99 
into Court, 

This rule was made returnable on the 4th day of January, 
1872. 

At the return of this rule, Col. Haywood filed in Court 
the following answer thereto : 


4. IN THE SUPREME COURT. 


ee ee ee 


a a ee ee pre ne 


MarRTuHa KANE v. EpwarD GrRansM Haywoon. 
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Jn the matter of. MARTHA KANE. 


The respondent answering the rule herein, fur answer there- 
unto, says: 

That sometime about the close of the year 1867, or the be- 
ginning of the year 1868, Mrs. Martha Kane called on this 
affiant, at his law office in the city of Raleigh, and represented 
to him, that she was one of the heirs at law and next of kin 
to John Kane, deceased—was poor and helpless, resided in 
Ireland, and desired this affiant to act for her in obtaining 
possession and reducing to money her share of the said John 
Kane’s real estate and personal property, and upon hearing her 
statement and questioning her, this affiant thought it probable 
that her statements were true and that she had legal rights, 
and undertook to investigate the rights further. Upon further 
investigation tniz'athant became satisfied that she had legal 
rights, and about the month of March, 1868, she having confessed 
her inability to pay this afhant a retaining fee, he took from 
herself and her husband, Thomas Kane, the power of attorney, 
bearing date February 6th, 1868, and herewith filed, whereby 
he, this affiant, became the agent and attorney in law and fact 
of the said Martha and Thomas, to receive the said Martha’s 
share of the real and personal estate of John Kane, deceased, 
reduce the same to possession and account with them for 
three fourth’s the value thereof, with powers also to supply 
such attorneys under him as he should see fit to conduct such 
business, and upun the receipt of this power of attorney, this 
affiant agreed to become, and did become, such agent and attor- 
ney in law and fact of the said Martha and Thomas, as is 
therein set forth and described. 

This affiant avers that all moneys, property and estate, real 
and personal, which has come into his possession or under his 
control, for and in behalf of the said Martha and Thomas, 
have so come into his possession and under his control, in and 
by virtue of said instrument. 
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After collecting evidence of the marriage of said Martha 
and Thomas, of the naturalization of the said Thomas, and 
taking numerous ew parte depositions to ascertain the genealogy 
of the Kane family, and to find out who were the next of kin 
and heirs at law of John Kane, deceased, and to identify the 
said Thomas Kane with the Thomas Kane, whose naturalization 
we were prepared to prove, which evidence had to be collected 
in Ireland, New York State, New Jersey and elsewhere, the 
collection of which consumed some eight or ten months and 
required a very extensive, Jaborious and voluminous corres- 
pondence, and to aid in which the said Martha, at the sugges- 
tion of this affant had retained and used the services of 
Moody B. Smith, Esq., counsellor and attorney at law, resi- 
dent in New York City, this affiant supposed he would have 
been able to assert the said Martha and Thomas’ rights, and 
to obtain possession of the money, property, and estate to 
which they were entitled, without suit, but the administrators 
of John Kane insisted that they had exhausted his personal 
estate in the payment of debts, except as much thereof as had 
been lost by the recent civil war or had perished or been de- 
stroyed by other inevitable accidents, and the persons in the 
possession of the real estate of which John Kane, died seized 
and possessed, and which consisted of town lots in the city of 
Raleigh, and an undivided moiety of a plantation near Raleigh, 
in Wake county, retused to acknowledge the said Martha’s 
rights. 

The persons, who by their tenants under them, were in pos- 
session of the town lots in the city of Raleigh, claiming them 
as their own, were two intants, by name Francis Patrick Me- 
Carthey and Isabella McCarthey, and the mother of the said 
infants, by name Mary McCarthey, wife of Dennis McCarthey, 
claimed the same; also, asserting that she wasa sister and heir 
at law of John Kane, deceased, and though born in Ireland 
and married to an [rishman, her husband had been naturalized 
after their intermarriage and before the death of the said John 
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Kane. The undivided moiety of John Kane, deceased, in the 
aforesaid plantation near Raleigh, had been sold under a license 
vbtained from the Court of Pleas and Quarter Sessions of 
Wake county, by the administrators of John Kane, deceased, 
on a petition filed by them against Francis, Patrick and 
Isabella McCarthey, ‘as the sole heirs at law of John Kane, de- 
ceased, for assets to pay debts and the said moiety was in the 
possession of the purchaser at said sales. 

About the month of October, 1868, this athiant, without further 
consultation with the said Martha and Thomas, and claiming 
the right so to do under the aforesaid power of attorney, insti- 
tuted a civil action, in the Superior Court of Wake county, in 
the name of the said Thomas and Martha Kane as plaintiffs, 
against the said Patrick & Isabella McCarthey, infants, and 
Dennis McCarthey and Mary, his wife, as defendants, to recover 
possession of the said Martha’s share of the aforesaid town lots 
m the city of Raleigh, and to effect a division of the same 
among the parties entitled thereto, according to their respect- 
ive rights which said action was eventually carried by appeal 
into this Court, where at January Term 1869, it was held that 
the said Martha, as one of the heirs at law of John Kane, de- 
ceased, was entitled to un undivided moiety, of and in said 
town lots, and the said Mary McCarthy. was entitled to the 
other undivided moiety, and by consent of the parties inter- 
ested therein, it was adjudged that the said lots should be sold 
by the Clerk of the Supreme Court, and the proceeds equally 
divided between the said Martha Kane and Mary McCarthey, 
which sale was accordingly made, as directed, by the said clerk. 
The Court further decreed that the defendants, Francis, Patrick 
and Isabella McCarthey, should account for the rents and profits 
of said town lots which they had received since about the year 
1866, and by an arrangement entered into, between, this affiant 
and the counsel for the defendants, the amount of said rents was 
ascertained by consent, and the rents and profits and proceeds 
of sale of town lots were carried into one common account 
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and fund, and the respective rights of the parties in said fund 
were ascertained by consent—the share of the said Mary Mc- 
Carthey being charged with the amount of rents and profits, 
which had been received and consumed by her children, Francis, 
Patrick and Isabella, all which will more fully and at large 
appear by reference to the proceedings in said action, now on 
file in this Court, and here referred to, for greater certainty. 

Of this joint fund, consisting of the rents and profits and 
the proceeds.of the sale of the said town lots, this afflant received 
in the aggregate, $9,902 30 in various payments, made from 
time to time, between the 2nd of April, 1869, and the 18th of 
March, 1870, by the Clerk of the Supreme Oourt to this affiant, 
as representative of the said Martha and Thomas. Kane, under 
and by virtue of the power of attorney aforesaid, which this 
affiant exhibited to the said clerk when. he first began to draw the 
said fund, and left with said clerk » memorandum of the 
volumes and page of the book in the office of Register of Deeds 
in said county of Wake, wherein said power of attorney was 
registered: of this aggregate sun of $9,902.30, so received by 
this affiant as aforesaid, from the Clerk of the Supreme Conrt, 
about $2,543.98 was paid to this defendant in cash, and about 
$7,358.82 in well secured notes of individuals, which had been 
given to said clerk for the purchase money of said town lots, 
and were transferred by him to this affiant, which said notes this 
affiant collected and reduced to money, by virtue of his author- 
ity under the said power of attorney, and this affiant has never 
received any other money for the said Thomas and Martha 
Kane, or either of them, and he received this sum not because 
he was attorney of Record for the plaintiff in the aforemen- 
tioned actions of Thomas Kane, and wife Martha, plaintiffs, 
against Dennis McCarthey, and wife Mary and others, defend- 
ants, but under and by virtue of the power of attorney afore- 
sald, 

Of this sum so received by this affiant, he held $2,475.574 
as his own by the terms of the said power of attorney, and 
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was accountable to the relative, Martha Kane and her husband 
‘Thomas Kane, for the remaining three-fourths of said sum only. 

On account of this remaining three-fourths he paid out the 
following accounts on behalf of the said Thomas and Martha, 
1869, May the 28th, on or about this date, to J. N. Bunting, 
Clerk of the Superior Court of Wake county for Court costs, 
$32.65. 

May the 3lst. On or about this date, he purchased 
trom the State National Bank, of Raleigh, N. Cz, a check on 
the Bank ot the Republic, N. Y., (No. 3621) for six hundred 
dollars, which he transmitted to the said Martha Kane, then 
in New York, and for which this afflant paid $601.50, 

July the 18th, 1870. On or about this date he paid to Judge 
Warren, Moody B. Smith’s draft on him, this affilant, for ser- 
vices rendered to tne said Martha Ikane by the said Smith, as 
jer counsel in New York, and which the said Martha had 
avreed should be paid out of her fund when collected by this 
athant—amount $1,000. 

August 29th. On or about this date, he paid the joint draft 
of the said Thomas and Martha Kane on him for $1,000. 

September 24th. On or about this date, he paid a similar 
draft on him for $1,000, All these amounts were paid in cash, 
and this afhant files herewith his vonchers for said disburse- 
ments. 

Since the said Martha has been in the United States, during 
her present visit to this country, and according to this affiant’s 
recollection, sometime during the last of the Summer or the 
first of the Autumn of the year 1871, she has drawn drafts 
upon this affant to the amount of $2,000, in two drafts of 
$1,000 each, in favor of some banking house in the city of 
Newark, N. J., the name of which this afiant cannot now re- 
call, which drafts this affiant has accepted on account of the 
fund received under said power of attorney, and which he 
believes are now outstanding in the hands of said banking 
house. This afflant objected to accepting said drafts, because 
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they were not sigued by Thomas Kane, the husband of said 
Martha, as well as herself, and the said Martha had’ no evi- 
dence of his authority to produce, to: justify said drafts, bat he 
finally consented to accept the same; this afflant cannot state 
with certainty the dates when said acceptances fell due; one of 
them he thinks fell due in October, and the other in Novem- 
ber, last past, and this affiant admits that he fatled to pay the 
said acceptances at maturity, only because of the failure to re- 
ceive funds which he had expected to have in hand in apt time 
for that purpose, but he has been informed by the said Martha, 
since her arrival in this city in November, last past, that she 
has raised money on said acceptances, and that they are now 
outstanding in the hands of the aforesaid banking house, in 
Newark, as a security for money on said acceptances, and that 
they are now outstanding in the hands of the aforesaid bank- 
ing house in Newark, as a security for money advanced to her. 

This affiant has already mentioned the nudivided moiety of 
a small plantation in Wake county, near the city of Raleigh, 
ef which John Kane, died, seized and possessed, and which 
had been sold by the administrators of said’ John for assets, 
before the said Martha Kane’s right as one of his heirs at law 
was established. After the decisions of the aforementioned 
actions of Kane and wife, vs. McCarthy and wife, and others, in 
the Supreme Court, this affiant sweceeded in obtaining a sur- 
render of possession of said real estate from the purchaser 
thereof, and in setting aside the sale which had been made o7 
said undivided moiety, the said Martha Kane's share of said 
moiety still remains in specie and has never been disposed of 
by this affant under his aforesaid powers of attorney, and this 
affiant cannot say certainly what is its value, but according to 
the best of this affiant’s recollection, when the whole of said 
moiety was sold as aforesaid for assets, it brought about $2,800 
or $3,000 on said sale, and this afflant insists that In any set- 
tlement he may have with the said Thomas and Martha Kane, 
he is entitled to a credit of one-fourth ot the value of the said 
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Martha Kane’s interest in said plantation near Raleigh, ac- 
cording to the terms of the aforesaid power of attorney. 

This afiiant further says, that the said John Kane, died, about 
May of the year 1863, and after his death, as this affiant has 
been informed and believes, it was supposed for a time, that 
he left no heirs at law who could inherit his real estate in 
North Carolina, and the same was taken into the possession of 
the Trustees of the University of North Carolina as having 
escheated, and the said public corporation received the rents 
and profits of said real estate, for three or four years, and is 
liable to account to the said Martha Kane for one-half the 
value of said rents, &c., for the said three or four years. The 
value of this claim, which is admitted, has never been ascer- 
tained, the said corporation not yet having been in a condition 
to discharge the same, but this affiant insists that in any set- 
tlement ne may have with the said Thomas and Martha Kane, 
he is entitled to a credit of one-fourth of the value of said 
claims according to the terms of his aforesaid power of attor- 
ney. 

This afiant further says, that he has been informed and be- 
heves, that the said John Kane, was at the time of his decease, 
possessed of a very considerable personal property, consisting 
of slaves, household and kitehen furniture, bar fixtures, and 
the necessary furniture for carrying on an eating-house, some 
old family plate farming utensils, gold and silver coin, which 
he had stored away before and during the first part of the late 
civil war, and bonds, notes, accounts due him. That the same, 
upon his decease, went into the possession and under the con- 
trol of his administrator, to wit: Patrick Donnaghey and 
John Whitelaw, and that they have eloigned and wasted the 
saine ; that after extended search, this affiant has failed to find 
the administration bond, filed by said administrators, in the 
Court of Pleas and Quarter sessions of Wake county—many 
of the papers in the office of the Clerk of Wake county Court 
having been misplaced and destroyed, about the time when the 
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city of Raleigh was occupied by the U.S. army, in the 
Spring of 1865. That the minutes of Wake County Court 
were so ill kept in 1863, and the entry therein of the names 
of the sureties on the said administration bond, is so much de- 
faced and so imperfect, that this affiant has not been willing 
to rely upon it to bring a suit upon said bond, to receive the 
distributive share of the said Martha Kane, as one of the next 
of kin of John Kane, deceased. That moreover, there are 
several claimants: who assert that they are creditors of said 
John Kane, to large amounts, and were residents beyond the 
Confederate lines at the time of John’s decease, and have 
therefore remained unpaid, and it has been understood between 
this affiant and several members of the Bar, resident in Ral- 
eigh, who hold said alleged claims for collection, that a suit or 
suits should be instituted by them to ascertain whether said 
claims could be established and collected without subjecting 
any funds or real estate, which this affiant held as the agent 
of the said Martha Kane, to their payment, in consequence 
of all these circumstances and others of less moment, this afi- 
ant has heretofore failed to ascertain the distributive share of 
Martha Kane, in the assets of John Kane, deceased, and to 
collect the same, but he believes the value of said distributive 
share is very considerable, and he has great hope that it nay be 
eventually reduced to possession. This affiant has carefully 
«xamined into the whole matter, and while he cannot state the 
probable value of said interest and claim, he insists he is en- 
titled to a credit of one-fourth of said value, in any general 
and final settlement he may have with said Thomas and Mar- 
tha Kane, under and by virtue of his power of attorney afore- 
said. 

This afhant further says, that when he took the said power 
of attorney trom the said Thomas and Martha Kane, as is 
herein set forth, the one-fourth part of the funds, property and 
estate, which it is therein provided, this affiant is to retain for 
his own use, was regarded and considered by the parties to said 
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instrument, as his compensation for his general agency and 
management in their affairs in the matters therein set forth. 
And it was expressly understood and agreed if suits arose in 
the conduct of their bnsiness, this affiant was to be at liberty 
to pay counsellor’s and attorney’s fees in said suits, with the 
funds of the said Thomas and Martha Kane—accordingly 
when this affiant found it necessary to bring the action herein 
before referred to, and which was ultimately decided in the Su- 
preme Court, he concluded to conduct such suit himself, he 
being very familiar with the facts of the case, and avoid the 
expense of sub-counsel, and when he wrote the result of said 
‘trial, to the said Thomas and Martha, after the decision of the 
Supreme Court therein was known, the said Thomas wrote to 
this affant in reply, expressly agreeing that the amount of his 
remuneration for legal services was not to be limited by the 
one-fourth specified in the power of attorney, and this affiant 
hath herewith filed the said letter of the said Thomas, bearing 
date May 22d, 1869, and he insists that the amount of said 
additional compensation, must be ascertained and allowed in 
the settlement with the said Thomas and Martha Kane. 

This affiant further says, that from the time when he first 
began to act as the general agent of the said Thomas and 
Martha Kane, under his aforesaid power of attorney, it was 
understood and agreed, by and between himself and the said 
Thomas and Martha, that he’ was to retain a considerable por- 
tion of their funds in his hands, until all matters connected 
with his said agency were completed, and from time to time 
as they needed it, they were to draw upon him for money and 
that no final settlement was to be had between them, until the 
end of his said agency ; while suits were existing or imminent 
or lmpending, it was considered necessary for the full and ef: 
fectual performance of his duties as their said agent and at- 
torney, in fact, that he should have money of theirs in his 
hands, and this affiant insists that upon a fair and just settle- 
ment of accounts between him and the said Thomas and Mar- 
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tha, taking into consideration the various matters herein be- 
fore set out, and the agreements and understandings aforesaid, 
a very small balance, if any, would be found in favor of the 
said Thomas and Martha, over and above his own outstanding 
acceptances for $1,000 each, herein before more particularly 
deseribed. 

This affiant further says, that it is not true as stated in the 
affidavit of Martha Kane upon which the rule against him 
herein is based, that has repeatedly promised to account with 
the said Martha Kane for his receipts under said power of at- 
torney and therein disappointed her; that on the contrary no 
demand has ever been made upon him for an aecount and set- 
tlement by the said Thomas and Martha Kane, or either of 
them, except as is hereinafter set forth. That this affiant had 
never heard any complaint from the said Martha and Thomas, 
or either of them, on account of his manner of managing their 
affairs or for his want of promptness in forwarding their money, 
until after his failure to meet the two drafts of $1,000 each, 
herein-before more particularly described, when he received a 
letter from the said Martha, then in Brooklyn, asking him to 
make arrangement, and pay said drafts—which letter, bearing 
date November 8th, 1871 he herewith files—as well as another 
letter from her, bearing date October 16th, 1871. 

The next information he had of the said Martha, was about 
the 27th of November, 1871, when he learned from a member 
of his family that she had arrived on the Northern train, driven 
at once in the omnibus from the cars, to his residenee, and left 
word for this aftiant that she was in Raleigh and desired to see 
him. This affiant was not at home when she ealled as afore- 
said, about dark in the evening. The Circuit Court of the 
United States was then in session in this city, upon which it 
was absolutely necessary for this aftiant to be in attendance, 
both at its morning and afternoon sessiuns, in the performance 
of his professional duties, but as soon as he learned she was in 
Raleigh, he inquired of the omnibus driver that very night 
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where she was stopping, and sent a message to her early the 
next morning, making an appointment with her at his office, 
that very day, for about the hour of the adjournment of the 
Circuit Court in the forenoon, between 1 and 2 o’clock, P. M , 
at which time he met the said Martha, in accordance with 
said appointment. In this interview the said Martha stated 
to this affiant that her object in visiting Raleigh was to make 
arrangements for the payment of one of said acceptances tor 
$1,000. She stated the ditticulties of her position substantially, 
as set forth in her letters and affidavit. She did not call upon 
this affiant for a general account and settlement ; on the con- 
trary she stated that she did not desire any such account and 
settlement until all her business under the said power of attor- 
ney was finished, when a general one could be had, and in the 
meantime, that this affiant was at liberty to continue to use 
her funds. She further stated, she only desired this afliant to 
make arrangements to protect her said drafts of $1,000 each, 
and if not both of them, then the payment of one was all that 
she desired—that all other matters were to remain over until 
the business was concluded and for a genera] settlement at this 
affiant’s convenience, when his agency was terminated. In 
this interview the said Martha did not even ask this afHant to 
give her a general idea of the balance in his hands in her favor, 
or to let her know the general condition and state of accounts 
between them. 

This afliant stated to her, that when he accepted her drafts 
he expected to meet them promptly, but that he had been 
disappointed in the receipt of money that he expected to re- 
ceive in time; that he even yet hoped for the arrival of funds 
within the next eight or ten days, (as was the fact), and if he 
was fortunate enough to get them he would pay one or both 
of said dratts. He stated to the said Martha, that during the 
time her funds were in his hands, and when he was receiving 
the same from time to time, he had lost large sums of money 
_by the default of himself, or of others, amounting in the ag- 
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gregate to $25,000 or thereabouts; that he was greatly pressed 
himself and embarrassed in his pecuniary affairs; that he had 
not under his control in cash even so small a sum as $20, to 
provide for the daily wants of his large family, but he would 
do his very uttermost to relieve her from her embarrassing 
position, and this affiant avers that all his statements made to 
the said Martha as aforesaid, were true, and he has strained 
every nerve to raise money for her, as was indeed his duty 
under the circumstances, but he has hitherto failed of any snc- 
cess In his endeavors. 

This affiant told the said Martha, that it would have been 
better for her to have warned him beforehand, by letter, of 
her coming to America to collect money from him, so that he 
might have had some opportunity to prepare for her. Where- 
upon she stated that the collection of money from this affiant 
was not the purpose or object of her visit to America. That 
she had come over to this country for the purpose of seeing a 
sick relative in Newark, N. J., whom she had learned was 
likely to die, and while here had concluded to draw the afore. 
said drafts on this affiant. 

This affiant assured her he would do his best in her behalf, 
whether she was here, in Newark, or in Ireland; that as she 
had stated to him, she was at heavy expenses in boarding, 
perhaps it would be better for her to return to her friends in 
Newark—that if this interview were prolonged for hours, or 
repeated daily for twenty times, he had dealt with her frankly, 
and could say, do and promise no more than he had already 
done. But she expressed a desire to wait in Raleigh eight or 
ten days, to ascertain what this affiant could do for her in the 
premises, at the end of which time she would again call upon 
him. This affiant stated to her that the United States Circuit 
Court was in session, he was obliged to be in attendance there 
daily, but if, she desired to meet him at any time, she had only 
to send a message to his house to that effect, and he would 
always manage to fix some time in the recess, tor that purpose, 
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On parting, the said Martha asked this affiant to furnish her 
with a note to her landlord, Marx Schloss, stating he wonld 
be responsible for her board, which this affiant promised to do, 
and accordingly during that evening, this affiant wrote such a 
note and sent if to the said Martha early next morning, 
wherein he informed said Schloss that he, this affiant, was tha 
agent of the said Martha, had funds of hers in his hands, and 
would promptly honor any drafts the said Martha might draw 
upon him in favor of the said Schloss, for the amount of her 
board bills. This affiant further says, that the said Martha 
Kane gave him no previous warning of her intended trip to 
America, nor of her coming to Raleigh from Brooklyn or 
Newark, on account of the non-payment of the aforesaid draft, 
and since the interview last herein before described, in which 
this afhant was polite, deferential, kind and respectful to her, 
expressing the deepest sympathy for her circumstances, and 
the most profound regret for his inability to meet said drafts 
at maturity, all of which he felt, he has never seen her, nor 
had any commnnication from her, except as herein after set 
forth. 

Within a day or two after said interview, early in the day, 
while this afllant was in his bed-room, undressed, and while he 
was hurrying his dressing and breakfast, in order that he 
ight get in time to the Circuit Court, which was still in 
session—a member of his family knocked at his door, and 
informed him Mrs. Kane had sent word from his office that 
she was there to see him. It was then after the usual Court 
hour, and this athant being greatly hurried, and not being 
completely clad, was compelled tosend her word that he conld 
not see her then, but if she wanted to see him specially, to 
send or leave word at his house during the day, and he would 
inform her of an hour when he could see her at his office. 
This affiant heard no more from her, nor of any further efforts 
on her part to see him, and he had supposed she had left the 
city, until he learned to the contrary, after the rule in this 
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matter was served upon him, late in the afternoon of the 8rd 
of January, 1872. 

This affiant therefore, says, it is not true as stated in the 
said Martha’s affidavit, that he promised in the aforesaid inter- 
view with her, to pay her the balance ot the $10,000 claimed 
by her, less $2,600, within ten days from that interview, nor is 
it true, as stated in said affidavit, ‘‘ That even after said last 
mentioned interview, this affiant has refused to see or commu- 
nicate with her, the said Martha, or to pay herany part of the 
money se in his hands for her, or to give her any satisfaction 
as to his purpose to settle with her and pay her.” 

This affiant further says, that on or about the 9th day of 
December 1861, he received through the post office, the letter 
which is herewith filed, bearing date December 7th, 1871, and 
signed by Messrs. B. F. Moore, and Phillips & Merrimon, 
wherein the said gentlemen, as counsel for Mrs. Martha Kane, 
ask this affiant to favor them with an account of her affairs in 
his hands. This letter reached the afhiant during the afore- 
said session of the United States Circuit Court, when this 
affiant was daily occupied with his protessional duties in said 
Court. Ile knew that a written statement, which would do 
justice to this affiant, would be laborious and voluminous, and 
would require a considerable search among his letters, papers 
and accounts, and it was impossible for this afant to give his 
attention to the matter during the term of the said Court ; 
accordingly this afflant, within a day or two after said letter 
was read, saw Judge Merrimon in Court, and stated as much 
to him, and promised to give him an answer to his letter, and 
request as soon as he was less pressed by business and atten- 
dance on Court, and this affiant understood Judge Merrimon 
to express his satistaction with that arrangement. 

The said term of the Circuit Court adjourned a day or two 
before Christmas—this affiant, was and continued, very unwell 
during Christmas week, and was entirely unfit for business in 
his office. On the 2d day of January, 1872, 2 speeial term of 
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the Superior Court of Wake county, convened in Raleigh, and 
has been in session ever since, and this afflant has been com- 
pelled to give his time and attention to attendance on said 
Court, and pertormance of his professional duties connected 
therewith, and he only makes time now to reply to this rule 
by neglecting his duties to his chents in the said Superior 
Court ot Wake county. 

This afhant was therefore surprised, when, without farther 
communication from the said Martha Kane, or any of her 
counsel, the rule in this matter was served upon him on the 
3rd of January, 1872, at dark, while this affant was within 
the bar of the Superior Court of Wake county, and actually 
engaged in arguibg an important matter then pending before 
said Court. 

And this affiant most solemnly avers, that he hath not now 
in his possession any funds belonging to the said Thomas and 
Martha Kane, or either of them, nor has he in his possession, 
or under his control, any property or estate, in which he has 
invested the same, or any part thereof; nor has he invested 
any of their, or either of their funds for his own use or benefit ; 
no has he ever purposely, or knowingly, or wilfully, or cor- 
ruptly appropriated to his own use or benefit, any portion of 
the moneys which came into his hands by virtue of his afore- 
said power of attorney. 

This affant admits, that he ought to have funds of the said 
Thomas and Martha in his hands to meet the aforesaid drafts 
for $2,000, which he has accepted ; and also to pay the balance, 
if any, which your Honors shall declare to be due them upon 
the statement of the general accounts of debits and credits, 
between this affiant and the said Thomas and Martha, on 
account of his agency under his aforesaid power of attorney. 
But he avers that his failure to have said tunds in hands, 
results partly from the frauds and mismanagement of other 
persons against which he could not guard, and partly from his 
own want of that care and diligence, which he ought to have 
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exercised, whereby he has lost and been deprived of said funds, 
and not at all from any corrupt misappropriations by him in 
his professional character, and as an officer of this Court, of 
the moneys which came into his hands for the said Thomas 
and Martha. 

This affiant admits that he owes the said Thomas and Martha 
a debt that the debt is one against which he has most probably 
no legal defence ; that it is one which every instinct of his pro- 
fessional honor prompts him to pay, and against which he 
would not even attempt a defence ; but this afflant avers, that 
by aseries of misfortunes, and a want of proper management, 
and care, and prudence in the conduct of his affairs, he has 
become utterly destitute; that he has not ready money in 
xand suflicient to pay for daily food for his wife and children ; 
that all his visible property has been seized and sold under 
executions ; that his law library has been sold for taxes ; that 
he has nothing in his possession, but the clothing and wearing 
apparel of himself and family and a small supply of fuel, and 
no hope of a preservation from starvation, for himself and his 
wife and children except in the fees which he may hereafter de- 
rive from the exercise of his profession ; and he has exercised 
and exhausted all his credit, tact, ingenuity, influence and skill 
in his efforts to raise funds to meet the aforesaid drafts for $2,000 
——-in vain. If your Honors should order him to pay any sum of 
money into Court for the use of the said Martha, this affiant’s 
compliance with said order, would be a moral and physical 
impossibility ; and this affiant denies that his indebtedness to 
the said Martha, originated in such circumstances of official 
misconduct and corrupt and criminal practice on his part as 
authorized proceedings against him, as for a contempt, sum- 
marily to compel him, to pay such debt to said Martha Kane 
by process of contempt. 

This afliant will endeavor as succintly as he can, and if he 
have sufficient time before he-is ruled, to answer the rule 
served upon him herein, to state in detail, the combination of 
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circumstances which has placed him in his present painful 
position, and rendered him unable to pay to the said Martha 
any balance of her funds, which your Honors may declare him 
liable for, and which ought to be in his hands. 

At the close of the late war, in 1865, this afliant was entirely 
destitute of means, and owed a large amount of money to 
numerous individuals. He exerted all his power to make 
money to free himself from debt, and was eminently success- 
ful. Hecommenced discharging his debts rapidly; but in 
carrying out his plan of paying all as he could, he found him- 
self annoyed, and hindered by the fact, that 2 some way vw 
became known whenever he made a deposit of any considera- 
dle amount with his bankers in Raleigh, and his creditors, who 
gained such information, became importunate. Ile theretore 
resolved to close his bank account, which he did, according to 
his best recollection, in the latter part of 1867, and kept such 
money as he acquired from time to time, and such as came Into 
his hands for others in his own possession, about his own person 
and in own house and oflice, in one common fund, which, for 
some months, did not amount at any one time, to any very 
large sum. Towards the Fall of 1869, this aftiant had paid off 
all his pressing back debts, and had commenced to accumulate 
considerable sum of his own, being in large practice, had in his 
hands several thousand dollars belonging to his clients, among 
other moneys, he had some $2,000 or $3,000 of the Kane fund 
in hand, he cannot say with absviute certainty how much. 

Before the war, this affiant had been in the habit of keeping 
a deposit account for some nine years in New York City, in the 
banks of New York, principally because by means of checks, 
en such account, he was enabled to more conveniently trans- 
mit, collected money, to his clients. About August and Sep- 
tember, 1869, he determined to open a similar account with a 
banking house of reputation in New York City, and for a sim- 
tlar purpose, This affiant was then in the possession of a large 
amount of cash of his own, and some belonging to others, 


JANVPARY TERM 1872. 21 


MarrTua KANE uv. EDWARD GRAHAM HAZTWOOD. 


His professional income in cash alone for the months of July, 
August and September, 1869, reached about $8,750. 

This afliant made arrangements by which, at abont this 
period, he placed near $10,000 to his credit in New York, and 
on this fund he relied to pay his then indebtedness to Mrs. 
Martha Jxane and others, it being much more than sufficient 
for that purpose. Ile had about the same amount, even. more, 
in ready money or drafts, equal to cash, In his hands in North 
Carolina. Under such circamstances he did not take any spe- 
cial pains to keep each separate fand in his hands distinet, 
ie had much more than sufficient, on hand, to pay all when 
called upon. 

Between the middle of fepteaiber and the end of October, 
1869, this affiant learned certainly, that his banker in New 
York had failed, and his $10,000 fund in that city, had ceased 
to be available for the purposes for which he had originated it. 
A bout this time, this afant got in hand some $18,000 more 
of his own money. t a former period of his life, this affant 
had been addicted to intemperance in the use of ardent spirits. 
Under the shock which this heavy loss gave him, after his hard 
struggle for many years, to free himself from debt, this atnant 
again fell into habits of hard drinking—he was rarely and 
only for short intervals, free from excessive intoxication ; from 
the end of September, 1869, until the summer of the year last 
past. He had this large sum money in his hands, he received 
other large sums belonging to himself and others, during this 
period, especially about February, 1870; he had some $1,600 
of the iKane funds, received in January of said year, and about 
$3,700 more received in February of the same year. This 
aifiant, for several months, about this time, was in a state ot 
imad drunkenness. Ife had Jarge sums of money about his 
person, his office and his house. Ile has never been able to 
ascertain what became of the large sums of money then in his. 
hands ; he is ignorant what he did with them; he is sure he 


~ 


was robbed of large sums; he was defrauded of some; he 
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must, in his drunken ignorance, have squandered some; he 
may have lost some; sometimes, when he would, to some 
extent, recover his reason, he could not but believe that in his 
hours of entire loss uf recollection, he must have hidden his 
money away, and forgotten where he had put it, so entirely 
unable is he to account for his heavy deficit. This affiant’s 
own income, and other services were, during this period, more 
than suflicient for his.own wants and expenditures, and so far 
as his knowledge extends, he did never intentionally appro- 
priate any of Mrs. Martha Kane’s funds to his own use and pur- 
poses. After this affiant’s loss of his deposits in New York, 
and during the period when he was receiving Mrs. Kane’s 
funds, he had in hands in cash of his own, more than $25,000. 
The result of the whole matter has been, that he has lost 
farge suins of his own, and has become indebted to Mrs. 
Martha iXane and is unable to pay her. 

This athant further says, that under the advice of his counsel, 
ne has endeavored to answer fuily and explicitly the rule 
herein, and to make the fullest and frankest disclosure of the 
whole matter involved therein to the Court. That his answer 
has necessarily been prepared in great haste, and under adverse 
circumstances; this Court has ruled him to a prompt reply, 
and this, during a time when this afhant was daily oceupied in 
another Court, and hasso been compelled to prepare his answer 
during the night hours for the niost part, and when he was 
much exhausted by other labor, that he has-been hurried in 
the examination of his papers, and has been in much mental 
distress during its preparation, so that it is possible he may 
have made some slips of memory in slight detail, but this 
affiant does not think he has, and he believes the whole of this 
affidavit and every detail thereof to be trre. 


ED. GRAHAM ITAYWOOD. 


sworn, &e. 
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The matter was then discussed by Messrs. B. F. Moore and 
Phillips in opposition to, and by Messrs. Fowle and Batchelor 
in support of the sufficiency of the answer. 

[The briefs on file are inserted enfra. ] 

The Court, after consideration, adjudged the return insuffi- 
cient, and on motion, an order was made requiring Col. Hay- 
wood to show cause on the 29th day of January, 1872, why he 
should not be attached for contempt of the Court, by reason 
of his default in failing to pay in the money. 

On the return day Col. Haywood filed an answer admitting 
that he had failed to pay in the money, averring his great 
anxiety to comply with the order, disclaiming any wilful dis- 
obedience thereto, setting forth substantially, that he had made 
every effort to comply; that he is entirely insolvent without 
credit, &e. 

On argument of this answer, it was suggested that Col. 
Haywood had, by his conduct, rendered himself subject to be 
disrobed, and the matter was left open and another rule granted 
in the matter of Ed. Graham Haywood, ex parte, requiring 
him to show cause on the 3d day of February, why he should 
not be attached “or otherwise dealt with” for contempt, in 
failing to pay in the money, at which time Col. Haywood tiled 
an answer, setting forth in substance that he is ignorant of 
what acts of his, touching the money transaction, are alleged 
to constitute a contempt of the Court; that he is advised 
that none of his acts, touching the money, amount to such 
misbehavior by him in an official transaction as constitutes a 
contempt of the Court; disclaimed intentional disrespect of 
the Court, or disregard of its authority, &c., and refers to and 
adopts his two former answers. ‘Thereupon, the two cases 
above stated were argued again by the same counsel who argued 
the first return. 

Mr. Moore filed the following briet: 

In the matter of E. G. Haywood, Esq., I will conclude my 
opinion upon the questions propounded by the Court to me as 
an attorney of the Court. 
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Having at the outset of the case doubted whether the office 
of attorney was a public office, I could not, so long as the 
doubt existed, satisfy myself that a mere misbehavior in the 
office was indictable. 

During the continuance of the matter I have found author- 
ities which satisfy me that the office is a public one. 

Walmesly v. Booth, Barn., Ch. Rep., 475. 

Watenv. Whittemore, 22 Barb., 590. 

Merret v. Lambert, 10 Paige, 356. 

Wallis v. Loubat, 2 Denio, 607. 

tlurst’s case, 1 Th. Raym., 94, 1 Lev., 79. 

If such be its character, misbehavior therein is indictable, 
both at common law and statute. Bae. Abr., Offices N. 

tev. Code, ch. 34, see. 119. 

Contempt of Court is a criminal offence. Hawkins, Bb: 2, 
ch. 22. 

The Supreme Court of the State has full and complete 
jurisdiction to try and punish all matters of contempt offered 
to itself either in fucie curcae, or in the misbehavior of its 
officers. 

The power, so to punish every kind of contempt recognized 
by the law, has ever been exercised in this State, notwith- 
standing sections S and 9 of the “ Declarations of Rights ” 
of the late, and sections 12 and 13, art. 1, of the present Con- 
stitution. 

hie parte Suminers, & Tred., 149. 

State v. Woodfin, 5 lred., 199. 

State v. Yancey, 1 Car. L. Rep., 519. 

The same powers have been exercised by the Courts of the 
United States, notwithstanding art. 2, sec. 2 and 3 of the Con- 
stitution of the United States. Peck’s trial, passem. U. 
States v. Lludson, 7 Cr. 32. 

The broad power formerly belonging to both Courts has 
been curtailed by statute. 
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But as to those contempts, not affected by statute, the 
power to declare the contempt, as completely exists now, 
asitever did. He parte Poulson, 15 faz, Pa. Reg., 380. 
O’. Séates v. ITudson, ante. U7. States v. New Bedford 
Bridge, 1 W. and Minot 401. (1 Br. Dig. Fed. Decisions, 167, 
pl. 19. Pettman’s case, 1 Curt., 186. 

Legislation has affected only the number and character of 
acts, which constitute contempts, and their punishment. 

Resignation of an officer, even, does not oust the jurisdic 
tion to proceed against him for a contempt cominitted in office. 
1 Ab. 508, Cir. Co., 1 Brightley 167, wt wnte pl. 20. 

Contempt of Court being a erzmenal ofience, the Supreme 
Court has complete jurisdiction to try and punish the offence, 
whether offerred to itself in the face of the Court, or in the 
inisbehavior of its officer in the discharge of lis duties. When- 
ever, therefore, a case of contempt to the Supreme Court is 
tried by the Supreme Court, and in the trial the party confesses 
the criminal offense charged; and the acts constituting the 
the contempt are of such a character as show the guilty person 
unfit to be trusted in the discharge of his profession as an at- 
torney, then the case falls expressly within the words of the 
Act of 1870-71, ch. 214, see. 4. The confession must be vol- 
untary and made in a criminal trial, and before a Court of 
competent jurisdiction to try. Why should the confession, be- 
fore a jury court on an indictment for misbehavior, have greater 
weight than a confession on an attachment and trial by a com- 
petent court for the same offense ? 

In my opinion, these requisites only, are necessary to bring a 
case within the statute. 

1. The offense tried must be a criminal offense. 

2. The Court trying it must have jurisdiction to try it. 

3. The confession of the criminal offense must be made on 
the trial of it before the Court thus having jurisdiction. 

4, Any Court, therefore, having competent jurisdiction to 
try the criminal offence, is competent to take the open confes- 
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sion, and when made must necessarily have the same effect as if 
made in a Court where the trial of criminal offenses is by 
yary. 

In England disbarring an attorney is rare, and is not exer- 
cised as a mere punishment of the attorney. /n re Brown- 
salt Comp., 829, 1 Ch. Cr. Law, 660. 1 Tidd, 89. He parte 
Stokes, 18 E. C. L. Rep., 803 and notes. (Hd. 1856.) Jn re 
Wallace, 1 Pr. Coun. Case, 283. 

Jurisdiction of the Courts over contempts for official misbe- 
viour is very ellicient, and usually accomplishes all that is 
needed to secure the observance of the duties, and preserve the 
dignity and honor of the bar. The jurisdiction of the Courts 
of this State over contempts, styled those of official misbeha- 
vior, is unrestrained, except as to the amount of fine and du- 
ration of imprisonment. 

It is the high duty of every Court to protect public justice 
against criminal acts of contempt. If the act done deserves 
punishment, it lies in the discretion of the Court alone to allow 
proceedings for that purpose. This the Court, as ministers of 
justice, should always institute, whenever, from the case devel- 
oped, the Court shall conclude that the interests of the public 
require the infliction of punishment for the misdeed. Anon. 
22, Wend., 656. 

If the Court decline to take action, it must be because pun- 
ishinent would be of no avail either to reform, or warn by ex- 
ample. 

In presenting my views, at the suggestion of the Court, upon 
these matters of law, I do not feel myself at liberty to indi- 
cate any opinion affecting the discretion of the Court as to its 
action ; what the Court may or should do rests exclusively 
with it. 


Phillips & Merrimon tiled the following brief: 


I. Misbehavior of attorneys is specifically a contempt.— 
Comyn, “ Attorney,” B,13. Such conduct creates “ disgust 


JANUARY TERM 1872. 27 


against the Courts themselves,” is Blackstone’s language, [V., 
284, 

Il. A eontempt is @ eriminal offence. Many authorities 
may be cited. We refer to 2 Privy Council, 106, Pollard’s 
case, decided by Erle, Wood, Selwyn, Colville, and E, V. Wil- 
hams. This decision turns upon contempt, being “a criminal! 
offence.” 

Iii. Where a Court adjudges a contempt, it convicts there- 
of; Yates’ case, in 6 and 9 Johns. ‘ Convict” could have 
no more solemn meaning than in the connection in which it 
occurred there. See also Coulson v. Graham, 2 Chitty’s Rep. 
57. 

IV, Jf the Court decide that the respondent here has been 
guilty of misbehavior in jis oflicial transactions, rendering 
him untrustworthy, &e.; then, to reduce this to technical lan- 
gquage—they have “ eonvicted him of a criminal offence, show- 
ing him unfit to be trusted in the discharge of the duties of 
his profession.” (See Act of 187071, chap. 216, sec. 4.) 


fowle & Batchelor for respondent. 


Pranson, C. J. Mrs. Kane invoked the power of the Court, 
as one of its suitors, to compel by process of attachment, I. 
G. Haywood, Ksq., one of the attorneys of the Court to pay 
to her a large sum of money, to-wit: $4,496, ascertained by 
clerk’s report, which he had received as her attorney of record, 
and on demand failed to pay. 

A. rule was therefore made, that said Haywood show cause, 
&e. To this he put in a long and detailed answer, admitting 
that he had received the money and failed to pay it to Mrs 
Kane, but denying that he had applied it to his own use, and 
averring that the money had been lost; in what way he was 
unable to say, for he had been “mad drunk” during a period 
of eighteen months, and supposes that he burnt up the money 
by throwing it into the fire, or he may have ‘put it away in 
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some seerct place to keep himself from destroying it, and 
never has been able to find it. 

This answer was deemed insufficient, and the respondent 
was put under a rule to pay the money into Court, or show 
cause why he should not be arrested. To this he answered 
that after making every effort to comply with the rule, it was 
out of his power to do so, he was totally insolvent, had noth- 
ing to support himself and his wife and children, could get no 
wid from his friends and relations and had no eredit. That in 
jailing to perform the order he intended no contempt of the 
Court and deeply regretted his inability to do justice to his 
client. 

This answer was held by the Court to be sufficient. The 
respondent was not arrested and imprisoned, because the Court 
was satisiicd, that it was not in his power to pay the money 
into Court. If a party is ordered to execute a deed and refuses 
to do it, he will be kept in jail until he executes the deed ; for 
that is a thing which he can do. So, if an attorney, by false 
representations, procures his client for an Inadequate considera- 
tion, to assien the cause of action, he will be put in jail and 
kept there until he executes a release and a re-assizgnment, but 
when a man is ordered to pay moncy into Court, and swears, 
that after every effort, it is out of his power to pay the money 
or any part of it, (in the absence of any suggestion to the con- 
trary) that is an end of the proceeding, for the Court will not 
require an impossibility, or imprison a man perpetually for a 
debt, he having purged himself of the contempt. 

After this rule was discharged, another rule was applied for 
by some of the members of the bar—that “TE. G. ILaywood 
be attached and further dealt with according to law,” for mat- 
ter set out in the prior proceedings: the rule was granted, and 
the matter has been fally discussed. 

On the opening of the argument “In the matter of E. G. 
Haywood, ex parte,’ the attorneys when requested by the 
Court, to state what further proceeding, was asked for, de- 
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manded, “that said Ik. G. Haywood be disbarred and deprived 
of his license to practice as an attorney of the Courts in this 
State.” We have been aided by full and able arguments on 
both sides of the question, But for the Act ratified 4th April, 
1871, we should feel it our duty to disbar E.G. Haywood, and 
strike his name from the roll of attorneys at law. 

So, the matter turns upon the construction and true meéan- 
ing of the Act of 1871; sec. 4, is in these words: “no person 
who shall have been duly licensed to practice law as an attor- 
ney, shall be disbarred or deprived of his license and right so 
to practice law, either permanently or temporarily ; unless he 
shall have been convieted or in open Court confessed himself 
guilty of some criminal offence, showing him to be unfit to be 
trusted in the discharge of the duties of his profession.” 

The words “convicted or in open Court confessed himself 
guilty of some criminal offence,’ have acquired a technical 
meaning, to convey the idea that the party has been convicted 
by a jury, or hasin open Court, when charged upon an indict- 
ment, declined to take issue, by the plea “not guilty,” and 
confessed himself guilty, and at the mercy of the Court. This 
is obvious by the sense in which these words are used in the 
section under consideration. The tenor of the whole act 
shows, that such was its purpose. The preamble sets out, that 
doubts have been expressed as to the construction of the Act 
of 1869, by reason of which the Judicial authority have as- 
serted, that other acts of contempt, not specified in said act, 
still exist at the common law, and the Courts “have assumed 
to exercise jurisdiction over the same, and to emnpose other 
punishments therefor” (to-wit, disbarring or striking from the 
roll). | 

The statute, then goes on with a manifest intention to re- 
strict the power of the Judiciary, just as far as the Constitu- 
tion permits the General Assembly to do, and confines the 
neglects and omissions of duty, malfeasance, &c., &., to the 
specified particulars in the Act of 1869, and for fear of evasion 
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by the Courts, it 1s enacted; “if there be any parts of the com- 
mon law now in force in this State, which recognize other acts, 
neglects, malfcasances, d&e., &e., the same are hereby repealed 
and annulled. 

Then comes section 4, by which it is enacted not that the 
attorney may be disbarred, if he be convicted of a contempt 
or if he confesses himself guilty in open Court, supposing a 
trial by the Court for a contempt, but “unless he shall have 
been convicted, or (shall have) confessed himself guilty in open 
Court of a criminal offence, using words in the past tense, and 
assuming a conviction to have been had by the verdict of a 
jary, or by confession in open Court when charged upon a bil! 
of indictment. The purpose of the statute is so plain, that 
‘he who runs may read.” 

Mr. Phillips argued that the word “convicted” is sometimes 
used in the sense of a conviction by the Court, and cited 
“Yates case,” 6 Johnson, 338, and “ Yates vs. Lansing, 9 Sohn- 
son, 896, in which the word “conviction” is used in that sense. 
But note, there the matter is spoken of as a conviction by the 
Court of @ contempt, here it refers to a conviction of some 
criminal offence, which can only be by the verdict of a jury 
or by confession, and note further, that if the section under 
consideration, means a conviction by the Court for a contempt, 
as was the course before, the statute effects no change in the 
law, and makes a great parade for no purpose. 

Mr. Moore on the argument, gave it, as his opinion, that an 
attorney was guilty of a criminal offence as a misdemeanor, 
for “misbehaviour in any oflicial transaction,” and took the 
position that the respondent could be dealt with as one “who 
had confessed himself gyilty of a criminal offence.” 

The same reasoning is applicable to this position, as we have 
used in reference to one who shall have been convicted of a 
criminal offence, with this additional consideration, the confes- 
sion in this instance was not voluntary as when one charged 
upon a bill of indictment confesses his guilt in open Court; 
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but the respondent was forced to it ; had he refused to answer 
on oath, he must have been imprisoned until he did so. Under 
these circumstances, to use his confessions as establishing guilt, 
would be in effect to compel him to criminate himself on oath. 

For this kind of inquisitorial proceeding, there is no preee- 
dent in the Courts of any country, which enjoys the rights 
guaranteed by “magna charta.” 

We declare our opinion to be, that the Act of 1871 takes 
from this Court its common law power, and that the Court now 
has no power to disbar an attorney, unless he shall have been 
convicted, (by a jury) or (shall have) in open Court contessed 
himself guilty of some criminal charge, showing him unfit to 
be trusted in the discharge of the duties of his profession. 

The constitutionality of this statute, wth certain savings in 
respect to the nherent rights of the Court, is settled by ex parte 
Schenck, 65 N. C., 2538. This is not a direet contempt, 
within the savings made by that decision, but a constructive 
contempt, made so, by the common law to enable the Court to 
purge the bar of unworthy members. That common law right 
is taken away and the power of the Court is restricted to par- 
ticular circumstances, after a conviction or confession upon in- 
dictment. We have no disposition to exceed the limits pre- 
scribed by that statute: the proceedings will be suspended, to 
the end that, this Court may take further action should it be- 
come necessary ; however painful the duty may be, to order the 
name of one of its attorneys to be stricken from the roll, the 
Court will perform it, should the case be brought within the 
meaning of the statute, in such cases made and provided. 

Its exercise was not asked for, but it was said on the argu- 
ment, the Court had the power to punish the respondent, by 
fine and imprisonment, under section 2 of the Act of 1869, for 
misbehaviour as_an attorney in an official transaction, under 
paragraph 8, section 1. 

If it was clear, that the Court had the power to punish by 
fine and imprisonment’for the mere sake of punishment, a con- 
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structive consequential contempt like that under consideration ; 
it might be questioned, whether this Court, which was not 
created for the panishment of criminal offences, should, on 
mere motion, inflict the punishment, after the proceeding to 
disbar has been suspended, to await further preliminary steps, 
should any be had, in the Superior Court. There is no doubt 
that a party may be doubly dealt with, and sometimes trebly ; 
for instance, if an attorney commits murder in the presence of 
the Court, he may instantly be fined and imprisoned for this 
direct contempt, he may be indicted, convicted and executed, 
and before excention his name may be struck from the roll, 
after the manner of the age of chivalry, when the spurs of a 
Knight attainted, were struck off before execution, to the end 
that the order might not be put under disrepute, by his suffering 
a disgraceful death while he wasa Knight. Dut ours is a dif- 
ferent case. The respondent as an attorney of the Court, re- 
ceived the money, is not able to account for it, and fails to pay 
it over to his client, but as there is no proof or admission that 
he wilfully and corruptly applied it to his own use, it is a clear 
case for disbaring at the common law, but if he is punished by 
imprisonment, at the end of thirty days he comes out of jail, 
and walks into Court entitled to all of the rights and privileges 
of one of its officers. 

The question as to the power of the Court is not free from difli- 
culty. If aman refuses to execute a deed when he is ordered 
to do so, imprisonment is a fit and proper remedy, so, if a man 
insults a Judge while on the bench, such punishment is fit and 
proper ; but where there 1s a moral delinquency showing an at- 
torney to be an unworthy member of the bar, then imprison- 
ment is not an appropriate remedy for the evil. 

In ex parte Moore 63 NV. C., 397 and ex parte Biggs 64.N. 
C., 202, we had occasion to examine this subject fully, and our 
conclusion was, that as fine and’ imprisonment did not furnish 
a fit and proper remedy for the case of an attorney who by 
reason of moral delinquency or for other cause, had shown 
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himself to be an unworthy member of the profession, such cases 
were not provided for by the Act of 1869, nor that the com- 
mon law power of the Court, could still be exerted. 

The Act of 1871 takes from the Court this common lav 
power to purge the bar of unfit members; except in specified 
cases, and it fails to provide any other power to be used in its 
place, it is a disabling and not an enabling statute; the whole 
purpose seeming to be, to tie the hands of the Court, so, when 
our power is taken away the Court is not at liberty to fall back 
upon another which it had before adjndged to be ineffectual to 
accomplish the end proposed ; indeed the Court could not do 
so on mere motion, with a proper regard to its self-respect, and 
without evincing what might be justly considered, a pertina- 
cious purpose, to press the matter of contempt, and if not 
allowed to do it in one way, to do it in another, however unfit 
the latter may be, to effect its purpose of preserving the purity 
of the legal profession. 


Per Curtam. Let the proceeding in the matter of E. G. 
Haywood be suspended. 
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J. KR. & M. H. PINNIX, vs. THE CHARLOTTE AND SOUTH CAROLINA 
RAILROAD COMPANY, 


1. When goods are shipped to a consignee over a railway, the shipper cannot, 
by notice to the carrier compel him to stop the goods at an intermediate 
point, 


2, Whether an agent of such carrier may not bind his principal by an express 
contract to hold the goods quere, butsuch contract must at least be an express 
one. 


Where tobacco was shipped from Thomasville via Charlotte and consigned 
to a party ir Columbia and was sent off from Charlotte, by rail to Columbia 
according to the bill of lading, and the tobacco was received by the consignee 
in Columbia, but no express contract to hold at Charlotte was shown, the 
measure of the sbipper’s damages is the cost to send it back, or what it 
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would have cost to send it back, and compensation tor the delay. 


4, <ne reecipt of the tobacco by the consignee andfhaving it stored, was not a 
waiver of the liability of;the defendant, for sending it without orders, for the 
plaintifis were not obliged to give up their tobacco by refusing to receive at 
Columbia, and charge the whole value to the defendant, nor were they obliged 
togend it back and charge the defendant with the expense and delay; they had 
{heir election to rececive the tobaeco, keep it in Columbia and cbarge the dc: 
fendant, with what it would have cost, to put the tobacco back in the place 
from which it was wrongfully sent. 


The shipment of jtobacco from Charlotte to Columbia on the 4th day of 
February, 1865, capnot be deemed, the proximate cause of its loss, by the burn- 
ing of Columbia by Gen. Sherman, on the 17th of the same month. 
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The case Bell vs. Bowen, 1 Jones, 516, cited and distinguished. 


This was an action on the case commenced under the former 
system and tried at Fall Term 1871, of Rowan Superior Court, 
before His Honor Judge Cannon and a jury. 

The action was brought to recover damages for the loss to 
plaintiffs of a large quantity of manufactured tobacco, alleged 
to have been lost, in consequence of the neglect of the defend- 
ant to obey the plaintiff’s instructions to stop the same while 
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in transit. It was in evidence that the tobacco was shipped at 
Thomasville, on the N. C. R. R., and consigned to one Solomon, 
in Columbia; that at Charlotte it had to be re-shipped on the 
road of the defendant, one of whose ferminz was Charlotte. 

That one of the plaintiff’s went to Charlotte and reached 
there before the tobacco was put in charge of the defendant. 

That the defendant’s agent, at his request, expressly agreed 
to hold the tobacco for a few days, but that the same was for- 
warded in violation of this promise; that on learning tls the 
plaintiffs made application to the President of tae defendant 
to re-ship the tobacco from Columbia, which he declined to do. 

Te vas also in evidence that the tobaceo was started from 
Charlotte penont the 4th of February, 1865, and that © 
was Cl eels 1 by fire, by Gen. Sherinan’s army, on the 17th 


Jolumbia 


of the same inonth, and the tebsccs was consimed in the con- 


flag at 1G7t. 
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There was much evidence oflered by defendant tending to con- 
tradiet and rebut the force of the plaintili’s testimony, but it 
is Geemed unimportant to state if, to a proper understanding of 
the case. 

His tonor was Ss requested by the plaintifl, ln wriding, to give 
the jury the following instructions, viz: 

1 That if the jury find from the evidence éhat plain tif, 
betore defendant received the tobacco, instructed a detend- 
ant’s agent at the Charlotte Depot, not to shin on detend 
road a Caleta intil ordered to do so by plaintiff, and de 
fendant’s agent did ship said tobacco without awaiting such 
orders, and aiden the time stated by the witn LESS. Martin, and 
afterwards the tobacco was destroyed by fire in Columbia, on the 
17th February, 1865, the plaintiff would be entitled to recover 
such sum as the jury find the tobacco to have been worth in 
Charlotte at that time, and the jury may give interest on 
that amount from the time of the loss of the tobacco. 
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2, That if the jury find the facts to be as above stated, then 
it is immaterial whether J. K. Pinnix gave his instructions to 
the defendant in writing, or whether Martin said on the return 
of J. K. Pinnix, that “his clerks had either misunderstood or 
disobeyed him,” and also whether Martin was present at the 
loading into the defendant’s car of a few of the remaining 42 
boxes, or whether J. K. Pinnix had the conversation with Wm. 
Johnston or not. 

3. That if plaintiff, J. K. Pinnix, instructed A. H. Martin, 
defendant’s agent, not to ship the tobacco to Columbia until 
he was ordered to do so, although plaintiff was a stranger to 
said Martin, and exhibited io receipt, yet as Martin did not 
notify him, that he require him to furnish him evidence of his 
ownership, of said tobacco, before he would obey instructions, 
that the defendant would be bound to obey such instructions, 
and if the defendant afterward shipped the tobacco to Colum- 
bia, and it was burned in Columbia, and proved a total loss to 
plaintiff, then the defendant would be liable for the value of 
the tohacco. 

The counsel for defendant asked the Court for the following 
instructions, viz: 

I. That an action of tort cannot be sustained upon the facts 
of this case. 

II. That it the jury find that there was no contract made 
between plaintiffs and Martin, as agent of defendant, as to the 
keeping of the tobacco for them, until the return of J. K. 
Pinnix from Columbia, then there was no breach of duty, and 
the action in tort cannot be sustained. | 

ILI. Trover will not lie, because the allegation, if established, 
created a bailment, and the principle is, where property bail- 
ed has been lost by neghgence of the bailee, trover will not 
hie. 

ITV. The plaintiffs allege that there was a contract, and a 
breach of duty under it, and he must establish the truth of his 
allegation by a preponderance of testimony, otherwise the 
jury must find for defendant on this part of the case. 
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V. The tobacco was not in possession of Martin, as agent 
of defendant, at the time notice was given to him to stop it, 
and to hold it for further directions from plaintiffs, and there- 
fore the principle of “stoppage zm transitu” does not apply. 

VI. Before the plaintiffs could constitute Martin, as agent of 
defendant, his bailee, he must pay the expenses on the tabacco 
to the North Carolina Railroad, receive the tobacco from it, 
and deliver it to the defendant’s agent. 

VII. Before defendant was bound to heed the notice of 
plaintiff, not to forward the tobacco, as Martin did not know 
him, it was the duty of plaintiff to furnish Martin with rea- 
sonable proot that he had the legal right to control the to- 
bacco. 

VIII. The agent of the North Carolina Railroad was the 
forwarding agent of the plaintiffs, and when the tobacco was 
delivered by the agent of that road, the defendant was bound 
to forward it to the consignee. 

IX. That as the goods were received by the consignee in 
Columbia in good order, and taken charge of by him, with 
approval of plaintiffs, and ordered to be sold, that the liability 
of defendant asa common carrier ceased, and plaintiffs are 
not entitled to recover, or if entitled to recover at all, are 
only entitled to nominal damages. 

X. Defendant was a common earrier and not a warchouse- 
man, and as such was not under legal obligation to reccive the 
goods of plaintiff and hold the same subject to his will. 

Tis Honor, amongst other matters not excepted to, instructed 
the jury as follows: 

That this case was to be tried like all other cases between 
individuals, remarks about bloated corporations have nothing 
to do with it. The first question is, has a wrong been done to 
the plaintiffs? Plaintiffs allege that defendant is responsible 
for their lot of tobacco. If defendant received the tobacco 
the relation of bailor and bailee was created. The witness 
Pinnix says, he went to Charlotte end tcld agent of defendant 
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not to ship the tobacco to Columbia until further orders; also 
that 88 boxes were sent to Columbia in violation of his orders, 
and he lost the tobacco, and that if his orders had been obeyed, 
he would not have lost it. The witness Pinnix says, he told de- 
fendant’s agent not to ship the tobacco until he returned from 
Columbia. 

If you believe the tobacco was shipped contrary to plaintiffs 
orders, and plaintiffs lost it in consequence of it, plaintiff can 
recover something at least. But the witness Martin says, he 
did not know Pinnix was the owner, and therefore disobeyed 
him, and was not bound to obey him, and did not promise to 
hold the tobacco ; that would be so if he had asked Pinnix to 
identify himself, that is a question for you. Pinnix said, he, 
(Martin,) never requested him to identify himself, and that 
Martin said that his hands had violated orders. 

Then how much can the plaintiff recover on the counts in 
case 4 

Plaintiff can recover whatever damages /e sustained by dis- 
obedience of Ats orders, and it is for you to find the value of 
the tobacco, or whatever of it you say he lost by his orders 
being disobeyed. The evidence was, there were 88 boxes and 
100 pounds tothe box, and the value according thereto, ranged 
from ten cents to seventy cents per pound, that the condition 
ot the country made it difficult for persons to retain possession 
of property af that time, and it is for you to say what 
it was worth under,all the circumstances. _ 

The defendant asks me to charge, that before plaintiffs can 
recover, he must offer a preponderance of testimony, that if the 
evidence is equal, the plaintiff cannot recover, this is so, it 
must preponderate in favor of the plaintiff before he can 
recover. 

The counsel for plaintiff asked the Court to give the instrue- 
tions heretofore set forth which were allowed by His Honor, 
and the jury instructed in accordance therewith, with the fur- 
ther instruction, thatif the jury found for plaintiff, they would 
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find the value in United States currency ; they should consider 
what tobacco of that quality was worth in Salisbury and Co 
lumbia, in order to find the value at Charlotte, and also to 
consider what Pinnix said in his letter as to its value. 

Counsel for defendant asked the Court to give the instruc- 
tions heretofore set forth. As tothe I and II His Honor charged, 
if the defendant received the tobacco as a common carrier, the 
relation of bailer and bailee would be established, and then if 
the orders were given to retain the tobacco and disobeyed, 
plaintifis would be entitled to recover. 

That as to instruction Nb. III, His Honor charged there 
was a count in case in the declaration, and also in trover, and 
that plaintiff could not recover in trover; as to No. IV, he 
stated he had given instructions as to the preponderance of 
testimony ; as to the V, he charged that if the property came 
into the possession of Martin, as agent of defendant, after the 
order was given, it was “en route,” and he would be bound to 
obey instructions. VI instruction refused, if defendant re- 
ceived the property it made no difference whether freight was 
paid or not; as to VII instructions, he charged, this would be 
true if Martin had demanded it. J. K. Pinnix said he was 
one of the firm of J. K. and M. H. Pinnix, and if Martin had 
said “I do not know you,” he should have offerred evidence to 
identify himself, and whether he did or did not, was for the 
jury. 

The VIL instruction refused, that the owner of the tobaeco 
had a right to control it. 

The IX and X instruction refused. His Honor further 
charged the jury, that plaintiffs can only recover, in case, 
whatever the jury find that they suffered by a failure of de- 
fendant to stop their tobacco, and it was for the jury to say 
whether the damage was for the total loss or partial loss. His 
Honor left it as a question of fact for the jury whether plain- 
tiffs had instrneted defendant’s agent not to ship, reciting in 
that connection in short, both the testimony of J. K. Pinnix 
and A. H. Martin. 
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Under these instructions a verdict was rendered for the 
plaintiffs ; and from the judgment rendered, the defendant 
appealed. 


J. H. Wilson, for the appellant. 
Llackmer & McCorkle, and Bailey for appellee. 


Pearson, C. J. The plaintiffs counsel asked His Honor 
to instruct the jury, that “if plaintiff, before defendant, re- 
ceived the tobacco, instructed defendant’s agent at the Char- 
lotte depot, not to ship on defendant’s road to Columbia, until 
ordered to do so, by plaintiff, and defendant’s agent, did ship 
the tobacco without awaiting such orders, the plaintiff was 
entitled to recover. His Honor so charged, and the case is 
made to turn upon the right of the plaintiff to give the order 
and have it obeyed. In this, there is error. 

The contract was to carry the tobacco from Thomasville to 
Columbia, and there deliver it to the plaintiffs consignee ; we 
see no principle upon which the contract can be modified by 
inserting a provision, that the plaintiff shall have the right to 
order the tobacco to be held over at Charlotte for a few days. 
ittakes two to make a contract, and two to modify or vary it. 
A contract once made cannet be dissolved or varied, except by 
the consent of both of the contracting parties. This is a plain 
principle. The plaintifi’s counsel, when pressed with it, was 
not able to cite a case or to give any satisfactory reason in sup- 
pert of the position taken by him. How did the plaintiff 
acquire aright to give orders to the defendant’s agent to hold 
over the tobacco at an intermediate place between Thomas- 
vile and Columbia? We can only Jook to the contract, and, 
there is no such stipulation in it. 

It may be, that its agent by an express contract to hold 
goods over for a few days, at'an intermediate station, can bind 
the company. The supposed consideration being a general 
benefit, of an increase of business, by accommodation of this 
kind extended to customers; but it is certain, this new con- 


JANUARY TERM 1872. 41 


ee Re NE ar 


meee a ree a ne it cere 


J. K. & M. H. Prynix v. Toe C* & 8. C. R. R. Co. 


tract, or rather this addition to the original contract, must be 
express, and there is nothing from which it can he implied, or 
it may be, that a promise of the agent to hold the goods over 
at Charlotte, will be treated as a mere act of complaisance on 
his part, but nudum pactum in respect to the company. If 
the purpose of the plaintiff was to reserve the right to hold 
the goods over at Charlotte, why did he not have that stipula- 
tion set out in the receipt or bill of lading? or why did he not 
ship to Charlotte in the first instance ? This point is not pre- 
sented, and we express no decided opinion. 

The fact of an express promise by the agent onght to have 
been passed upon by the jury, and the defendant has a right 
to complain that the instruction excluded the question. | 

A shipper has no right to have the goods delivered to him, 
at an intermediate station where the bulk is not broken, ex- 
cept by the assent of the company; even should he offer to 
pay the freight, through, to the point of destination ; for, it is 
not in the contract. We are inclined to think, however, that 
at a station like Charlotte, where.the bulk is broken, that is, 
where the goods are unloaded, and transferred to another car 
or to the warehouse the shipper may, upon tendering the full 
freight, and indemnity against the consignee, require that the 
goods be delivered to him there, and not be carried further. 
On the principle, that having the goods carried, is for his ben- 
efit alone, and he may dispense with a part of that stipulation 
in the contract, the fright being all that concerns the company ; : 
as if one employs an overseer for a year at a fixed -price, by 
paying up the fall price he may dispense with further service ; 
but this is a very different thing from instructing the agent, 
at an intermediate station, to hold the goods ever until further 
instructions ; thereby holding on to the contract, and adding 
to or varying its terms. This can only be done, if at all, by 
express agreement, with the agent acting for the company. 

The defendants counsel askéd His Honor to instruct the 
jury,that “if the plaintiff was entitled to recovor, the dama 
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ges should be nominal.” This, His Honor refused, but in 
effect charged that the measure of damages, was the value of 
the tobacco at Charlotte, on the day it was sent off. In this 
there is error. 

The plaintiff received his tobacco in Columbia, and his con- 
signee stored it in his own warehouse. If the plaintiff did not 
conclude to keep the tobacco, all he had to do was to send it 
back to Charlotte, and the measure ot damages would have 
been the cost of sending it back, and compensation for the 
delay. He did not howveer choose to send it back, but had it 
stored in Columbia, and the measure of damages is the same, 
certainly it cannot be more, for the plaintiff made his election 
to keep it in Columbia with full knowledge of the surrounding 
circumstances ; indeed, if the price of tobacco was as good in 
Columbia as at Charlotte, it would seem the damages should 
be nominal. It was suggested that the receipt of the tobacco 
and having it stored in Columbia was a waiver of the liability 
of the defendant for sending it withont orders, or at least re- 
duced the damages to a mere nominal sum—we do not think 
so, for the plaintiff was not obliged to give up his tobacco, by 
refusing to receive it in Columbia and charge the whole 
value to the defendant; nor was he obliged to send it back 
and charge the defendant with the expense and delay—he had 
his election to receive the tobacco and keep it in Columbia, 
and charge the defendant with what it would have cost to put 
the tobacco back in the place from which it was wrongtully 
sent, 

The case of Bell vs. Bowen, 1 Jones, 316, relied on by the 
plaintiff, for fixing the value of the tobacco at Charlotte as 
the measure of the damages does not sustain the position, 
There, if the man was carried out of the county, or worked on 
water, it was to be at the risk of the bailee; the contract was 
violated and the negro died during the year, so that the owner 
never got him back, here the plaintiff did get his tobacco back. 
Note the diversity. | 
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Suppose, in that case the negro had been alive at the end of 
the year, sound and hearty, but the bailee had refused or ne- 
glected to send him home, and the owner was obliged to go to 
che other county and get him; the measure of his damages 
would have been, the sum ecpenied in bringing him home, 
and something for the delay. 

So, in our case, the measure, is, the sum that would have been 
necessarily expended in putting tlie tobacco back where it was 
before and something for the delay ; indeed, this seems to have 
been the measure fixed by the plaintiff, in hisown mind, when 
he required the President of the road to have the tobacco 
brought back to Charlotte; this, the President it seems, de- 
clined to do, probably because he did not admit the right of 
the plaintiff to order the agent of the company to hold the 
tobacco at Charlotte. The effect of this refusal, was only to 
put on the company, a lability to pay, what it would cost to 
send it back, and compensation for the delay ; provided, the 
President was mistaken as to the right of the plaintiff to require 
that it should be sent back. But, it is said that would all have 
been well enough, if the tobacco had not been burnt, when 
Sherman’s army occupied Colambia. This is the gravemen of 
the action. We are unable to see how the act of the defend- 
ant, in sending the tobacco from Charlotte to Columbia, con- 
trary to orders, was the cause of its being burnt, some ten or 
fifteen days afterwards, when Gen. Sherman’s army occupied 
Columbia. The coming of Gen. Sherman and the fire was 
not a necessary or a probable consequence of sending the to- 
bacco to Columbia. In the language of the books the cause is 
not proximate but remote ; and in fact altogether unexpected. 
On the ist of February, the plaintiff ships his tobacco to Col- 
umbia; on the 7th February, he writes to his consignee, after 
having in the meantime visited Columbia, how to dispose of 
the tobacco, and wishes to be advised as to prices for the pur- 
pose of sending more ; so he had no fear that Sherman would 
come, and that his coming would incidentally cause the tobacco 
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to be burnt, It is not for him, now tosay, that the sending of 
the tobacco to Columbia on the 4th of February was the cause 
of its being burnt. In short that was a result not looked for 
by him or by the defendant; and as he had the tobacco stored 
in a private warehouse, to be used by himself to the best ad- 
vantage, the loss must fall upon him. I hire my riding horse, 
to be returned in two days; the bailee neglects to return the 
horse. In the meantime I have occasion to go to some place 
and for the want of a horse undertake to walk, and trip so as 
fall and break my leg. Is the bailee liable to pay for this in- 
Jury, or only to make compensation for the proximate and 
natural consequence of his violation of the contract ? Again, 
a railroad by negligence fails to make connection ; a passenger 
happens to be under recognizance to appear at seme court ; 
forfeits his recognizance and has to pay a large amount by 
reason of his failure to appear. Is the railroad company liable 
to pay the amount of the recognizance or only the ordinary 
and necessary expense caused by the delay? Carry the ilus- 
tration from ell vs. Lowen further: Suppose the owner at 
the end of the year had received the slave, and while re-cross- 
ing Albemarle Sound the slave happened to be drowned, the 
loss would fall on the owner, for the act of taking the slave 
out of the county, is not the proximate cause of his death, 
although it may be, that but tor that, he would not have been 
drowned. Lroom’s Legal Maxims, 208,209. Mayne, on the 
law of damages, 15. 

These are familiar and settled principles. The only difii- 
culty is in making the application. We are satisfied his Honor 
erred in supposing that the act of the defendant, in sending 
the tobacco from Charlotte to Columbia, on the 4th of Febru- 
uary, was the proximate cause of the fact that the tobacco was 
burnt on the 17th of February, thirteen days thereafter. Fol- 
low out the reasoning, and the defendant would have been 
chargeable with the value of the tobacco, if it had been 
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CHARLES. SKINNER ws. D. G. MAXWELL. 
1. Whenan infant purchases a stock of goods for the purposes of trade and 
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merchandise, and to secure the purchase money executed a note and mortgage 
of the stock of goods, such contract is voidable and may be disaflirmad by 
such infant by any act which manifests such a purpose. 


The effect of such disaflirmance is to restore the property, which remains, to 
the person from whom it was obtained. 


The power to appoint a receiver is necessarily inherent in a Court which 
possesses equitable jurisdiction, and it is exercised when an estate or fund is 
in existence, and there is no competent person to hold it, or the person so enti- 
tled ig in the nature of a trustee, and ls misusing or misapplying the property. 
The Code of Civil Procedure does not materially change the equitable juris— 
diction of our Courts on the subject.—C. C. P., See. 218. 


Ou the principle of protection, a receiver may be appointed of an infant’s 
estate if it be not vested in a trustee; and when there is a mixture of property 
and the different interests of the parties cannot be ascertained until proper 
invoices are made, and a division effected under the direction of the Court— 
Held, to be a clear case for the appointment of a receiver, 

Adams’ Equity, 352-53. 
1 Farsons on Contract, 329. 
8 Jones, 125. Cited and approved. 


This was a motion for an injunction and the appointment of 


a receiver heard before Logan, Judge, at Fall Term 1871, of 
Mecklenburg Superior Court. 


The facts of the case, upon which the judgment of the court 


is rendered are fully stated in the opinion of the Court. 


From the order of injunction and the appointment of a re- 


ceiver, the defendant appealed, to the Supreme Court. 
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Bynum, Jones & Sohnston tor plaintih, 
Barringer, Vance & Dowd for defendant. 


Diox, J. The plaintiff purchased a stock of goods trom 
the defendant for the purpose of carrying on the business of 
trade and merchandise. Ue paid a certain amount in cash 
and exccuted a note for the balance of the purchase money 
which he secured by a mortgage on the stock of goods. After 
this purchase the plaintiif bought other goods, which in the 
course of his business, were placed in the store with the stock 
which he had received from tie defendant. 

The day of redemption, speciiied in the mertgage, having 
latin without payment, the defendant as mortgagee, took 
possession of all the goods in the store, and against the will of 
the olaintift was about to sell the same to satisfy the nurteace 
debt. This suit was commenced for the purpose of rescinding 


the contract of purchase and the mortgage, and order for an 


injunction, and the appointment of a receiver was askec 
for to prevent the sale, and protect the property until the 
rights of the parties in this controversy are determined by the 
Court. 

The plaintiff alleges in his complaint that at the date of his 
contract with the defendant, he was an infant and still continues 
of nonage, and demands by way of relief, that said contract 
and mortgage be entirely rescinded &¢. This allegation ot 
infancy is not denied in the answer and is thereby admitted 
for the purposes of this action. 

We will not consider the questions of fraud mentioned in 
the complaint, or the merits to the controversy, as the plaintiff 
is entitled to a rescission of the contract on the ground of his 
infancy. 

As a general rule the contract of au infant is not void, but 
voidable. Such a contract is incapable of being enforced at 
law by the adult party, if the infant choose to plead his infancy. 
It is however capable of being ratified by the infant when he 
attains his majority. 
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Contracts entered into by infants for the purpose of business 
and trade are viewed with great suspicion by the Courts, and 
have been frequently declared absolutely void. The Courts 
are very watchful over the rights of an infant, who in contem- 
plation of law is incapable of carrying on business and trade 
with proper discretion ; aud a contract made by lim for this 
purpose, if it is manifestly prejudicial to his interests, will be 
set aside. 

The principles which govern the contracts of infants are not 
distinctly defined and well settled in the books, but the better 
opinion seems to be, that every contract of an infant, is capable 
of being ratified, and is therefore only voidable. 

When an infant is sued upon a contract he can protect hinm- 
self from a recovery by the plea of infancy ; but he does not 
have to wait until he 1s sued in order to disaftirm his contracts. 

Contracts which relate only to persuns er personal property 
may be avoided by an infant during his minority by any act 
which clearly manifests such a purpose. 1 Parsons, 822. 

The effect of such disaffirmance is to restore the property 
which remains tothe person from whom it was obtained by the 
infant. It is held that an infant cannot during his minority 
completely avoid a contract relating to land, but his disaffirm- 
ance only suspends the matter, and when he arrives at age, he 
is at liberty to revive and enforce such contract. 1 Parsons, 
322. 8 Jones, 125. 

In our case, the infaney of the plaintiff being admitted in 
the pleadings, the prayer of the complaint, disaflirmed the 
contract of purchase and the mortgage, and the defendant 
became entitled toso much of the property in the store as 
belonged to the original stock, and the plaintiff was entitled 
to the goods afterwards purchased by him. The prayer for an 
order of injunction, and for a receiver was properly allowed by 
His Honor. The power to appoint a recéiver is necessarily 
inherent in a Court which possesses equitable jurisdiction and 
it is exercised when an estate or fund is in existence, and there 
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is nO competent person entitled to hold it; or the person so 
entitled is in the nature of a trusteo and is misusing or misap- 
plying the property. Adams y., 352. 

The Code specifies certain cases in which a receiver may be 
appointed, but does not materially alter the equitable jurisdic- 
tion of our Courts upon this subject. C. C. P., Section 215. 

Where property is the subject of an action and is liable to 
clear equities in a party out of possession, the Court may ap- 
point a receiver, when it seems just and necessary to keep the 
property in dispute from the control of either party until the 
controversy is determined. 

The property is thus placed in the hands of an oflicer of the 
law, so that it may be under the protecting care and control 
of the Court, and be delivered unimpaired to the person who 
is legally ascertained to be the rightful claimant. 

On the principle of protection, a receiver may be appointed 
of an infant’s estate, if it be not vested in a trustee, for he is 
incompetent to take charge of it himself. -ddams Hi7., 353. 

This power is often exercised in the case of partnerships, 
where one of the partners gets the business and effects in his 
hands and is misusing them, or is claiming the right to exclude 
his co-partners from the concern. The object is to secure the 
property until the joint business is wound up and the rights 
and liabilities of the partners are ascertained and adjusted. 

In our case there is a mixture of property, and the defen- 
dant isin the possession, and claims the right to dispose of the 
whole stock of goods for his own benefit. 

Fhe disaffirmance of the contract by the plaintiff restored 
to the defendant his right of property in the goods which he 
sold, but the different interests of the parties cannot be ascer. 
taiaed until proper invoices, are made, and a division effected 
under the direction of the Court. 

We are of the opinion that this is a clear case for the ap- 
pointment of a receiver, and the order made by His Honor 
must be affirmed. 

Let this be certified. 
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BENJAMIN ASKEW os. JAMES M. POLLOCK, et al. 


‘All Acts and proceedings by or against, a county in its corporate capacity, 
should be in the name the Board of Commissioners.”? Acts of 1868, Ch. 20. 


An order to show cause, which is in the nature of an alternative writ of manda- 
Mus, ought not to be directed to the individuals composing the Board of 
Commissioners, Itis only in case of disobedience that they can be proceeded 
against individually. 


When an erroneous ruling is the ground for an appeal, an amendment cannot be 
tllowed in the Supreme Court, which would defeat the cause of appeal. 


Commissioners of Cleaveland, vs. Pegram, cited and approved. 

Petition for a peremtory mandamus, heard before Clarke, 
Judge, at Fall Term 1871, of Jones Superior Court 

The case as stated on the record is, “ Benjamin Askew ve. 
James M. Pollock, Ch’n, Thomas G. Wilson, &c¢., Commis- 
sioners of Jones county. 

The petition sets out that the county of Jones is indebted to 
the petitioner “in the sum of fourteen hundred and eighty- 
dollars and sixty-seven cents, for services rendered the said 
county, under a contract with the proper authorities thereof, 
and also for claims transferred to him, &e, that the claim was 
presented to the comraissioners of as Honey: and was fully 
approved by the said se een and that the payment 
has been refused, &e.” e prayer is, “ Your Llonor, te 
order tl e the same jee dne and acknowledged, be Jom 
by the defendants, or on failare, that they be required on 2 
day to be named, to appear, and show eause to the ae 
‘And also, “ That the clerk issue copies of the petition and 
order, and that upon failure to make payment, or show sufli- 
cient canse to grant a peremptory mandamns,” &c. 

4 
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Upon this petition, His Honor issued an order, substantially 
as bollows : 

“Phe Clerk cf the Superior Court of Jones, will issue copy 
of the petition to the defendant as prayed for. It is further 
ordered that the defendants pay to plaintiff $1,482.67, the 
ainount stated to be due, or on failure to do so, that they show 
eanse on 27th day oO December, af the Court Ilouse in Tren- 
ton to the contrary.” 

nd oe the Pall Term 1871 ef the Court, the petition and 
nrder is returned endorsed. “Copy of this petition and order 
delivered to ne M. Pollock, Jolin Merret, Commissioners of 


Jones county.” Signed by the Sheriff. Motion to quash, was 
: 


made by the def ndant, The motien was overruled, and de- 
‘udauts appealed. 


fi, Liaughion tor plaimtift, 
Green for defendant. 


Dick, J. The plaintiff alleges that he isa ereditor of the 
county of Jones, and he secks to enforce the payment of his 
eiaim by a writ of mandamus. 

The proceedings were instituted against certain individuals, 
ptyling themselves Commissioners of Jonescounty. Thestatute 
expressly requires, ‘ All acts or prceeedings by or against a 
county in its corporate capacity should be in the name of the 
board of commissioners.” Commssroners of Cleaveland ve. 
Pegram, 65, N. ©, 114. 

The order to show cause, which is in the nature of the alter- 
native writ of mandamus, ought not to have been directed to 
the individuals composing the Board, as it is only in case of 
disobedience that they are liable {o be proceeded against indi- 
vidually. 

The defennants moved to quash the proceedings as they are 
not in accordance with the requirements of the statute. 

This motion was in the nature of a special demurrer, and 
ought to have been allowed, unless there was a motion to 
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amend, itis allimportant that the forms required by Jaw 
shall be complied with, so that legal proceedings may be con- 
ducted with ean lane precision and cer tainty. No motion 
for an amendment was made, and His Honor refused to quash 
the irregular proceedings. In this there was error. As this 
erroneous rwing was the ground for the appeal for the defen- 
dants, an amendment eannot be allowed in this Court, which 
wonld deieat the cause otf appeal. We twust decide this vase 
as llis Honor ought to have done upon the proceedings as they 
appeared before him. The proceedings must be quashed, for 
the cause assigned by defendants. 


In the matter of the last Will and Testament af J, B. BELCIBR. 


A paper writing, written in any form, whether as a deed of wift, deed of sale or. 
indenture, may be propounded as a will, and operaics as such, if it appears 
to have been the purpose of the maker of sruch instrument, that it should 
take effect after his death. The words, ‘‘T vive at my death,” are opera~ 
tive words, and evidence of testimextiry intent. 

Henry ¥s, Baliard, 2nd C. L. B., 59s. 


Lhis was an issue of devisavit vel ron, tried before Moore, 
Judge at Spring Term 1871, of Edgecombe Superior Court. 

It was in evidence, by a witness, William A. Darden, Jr., 
that while his command was at Sullivan’s Island, near the city 
of Charleston, about the Ist of July, 1868, he was asked by 
John B. Belcher to write his will. Paper writing was drawn 
by the witness, of which the following, as he recollects, is a 
correct copy : 

‘“* Know all men by these presents, that I, John B. Belcher, 
of the State of North Carolina, Edgecombe county, for and 
in consideration of the natural love and affection, which [ 
have for my aunt, Martha A. Belcher, do give at my death, 
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unto her, the said Martha Belcher, her heirs and assigns, all 
the right and interest in the lands formerly belonging to my 
mother, obtained in the division of the lands of Alexander 
Cotter, deceased, and the interest conveyed to the said Martha 
Belcher, I, said J. B., shall forever warrant and defend aguinst 
the claim or claims of all persons whatsoever. 

In testimony, whereof, I, the said John B. Belcher, have 
hereunto set my hand and seat, this day of July, 1863. 

JOUN DB. BELCHER, [szaz.] 

Wetness, 

W. A. Darpen, 

J. A. Norman.” 


That witness, aud J. A. Norman, signed the paper as “ wit- 
nesses,” at the request, and in presence of, the said Belcher, 
he thought also, that one J. J. Lane signed asa witness, at his 
suggestion. The subscribing witness, Norman, stated sub- 
stantially the same thing. He, however, says nothing of 
Lane’s signing the paper as witness. ‘There was no testimony 
to show that Lane was dead or could not be found. There 
was evidence to show that the original paper writing was 
placed in the hands of R. H. Pender, and by him placed in 
an iron safe among his valuable papers, and that it was burnt 
atter the death of Belcher, by one D. Pender, who supposed 
it to be of no value. 

The caveators insisted that the paper writing could not be 
propounded as awill, because it differed trom what was alleged 
in the petition of the propounder, The Court held that it was 
substantially the same, thongh different in form: ‘“ The 
Court instructed the jury, that if they were satisfied from the 
testimony of Darden and Norman, that the alleged testator 
executed the paper, in the manner stated by them, and that 
after his death it was destroyed, in the way testified to by the 
witnesses, the Messrs, Pender, it was their duty to find in favor 
of the defendant.” 
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The jury found a verdict in favor of the propounder. ‘The 
counsel for the caveator asked for a new trial, upon the ground 
that it appears in the petition ef the propounder that J. J. 
Lane, and two other persons, were the attesting witnesses, and 
that Darden’s testimony tended to establish the same fact ; 
and that it was the duty of the Court to have charged, although 
not epecially requested, the jury, that if the whole testimony 
satisfied them that there were three attesting witnesses to the 
alleged paper writing. The Court refused to grant a new trial 
and directed a procedendo to issue to the Probate Judge, &e. 

The petition of the propounder before the Probate Judge, 
professing to set out only the substance of the will, stated that 
there were three subscribing witnesses. 

The caveators appealed from the judgment of the Court. 


No Counsel for plaintiff. 
Battle & Sons tor defendant. 


Boypen, J. There were only two questions made in the 
argument of this case. 

1. That the will attempted to beset up by the propounder 
was different in form, from that found by the jury. 

2. That the petition of the propounder alleged, that the 
will, had three subscribing witnesses; and that this being al- 
leged in the petition, all the three witnesses, should have been 
called, or their absence accounted for. 

The Court is of opinion, that the will as found by the jury 
is in substance the same as alleged in the petition. 

True, it has the form of a deed; but it was proved that the 
will was made the when the testator was enops consilla 
and that the draftsman was requested to write a wzd/, and in 
the instrument the operative words are, “I do give at my 
death.” 

The jury have found this to be a will. In the case of 
flabergham vs. Vincent 2nd, Vesey Jr., 204. Justice Butler 
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at page 330 of the case, says, “ that the cases had established, 
that an instrument in any form, whether as a deed-poll or 
indenture, if the obvious purpose is, not to take place till after 
the death of the person making it, shall operate as @ wold. 
The authorities for that are both at law and in equity. In 
one of the cases there were express words of Immediate grant, 
and a consideration to support it as a grant, but as upon the 
whole, the intention that it shonld have a future operation 
after his death, 1t was cousidered as a well,” 

In the case of Jack v. Henderson, 1 Deans, 554, itis said, 
‘that a will may be mace in any form provided the formali- 
ties required by Jaw be complied with. It may bein the form 
of a deed of gift, provided, it is the intent of the testator that 
it should operate after hisdeath. Zhwold vs. Thowld 1, Philt 
1, and cases cited.” The case of the executors of Henry vs. 
Ballard and Stade, 2 Carolina Lepository 295, decides that 
the paper propounded as a will, though in the form of a deed, 
asin this case, yet as the instrument of writing was made 
with a view to the disposition of the estate, after the death of 
the maker, and although the testator was advised to make a 
deed, yet the whole structure and operation showed it to be a 
testamentary paper. The other point as to a thirdsubscribing 
witness, who was not called at the trial, nor his absence ac- 
counted for, it is sufficient to remark that the verdict ot the 
jury has preciuded that question; as they have found ‘that 
there were in fact only two subseribing witnesses, but if it 
were not so, the caveater conld not avail himself of this ob- 
jection, in the manner attempted in this case. 

There is no error, This will be certified that such other 
proceedings may be had as the law requires. 
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Where a debtor conveys property, in trust to sell and pay certain creditors, 
the trustee holds ia trust for the creditors, and then in trust for the debtor as 
aresuliing trust. This resulting trust can not be sold, under execution as an 
equitable estate, for by the provisions of the Statute, the purchaser at execn- 
tion sale, takes the legal as well as equitable estate, which would cut off the 
creditors. 


After the debts are paid, the resulting trust is liable to sale under execution. 
But a mixed trust cannot be sold in that way. 


Thompson vs. ford, 7 Tred, 418, Harrison vs. Battle, 2 Dev., Eq. 587, approved, 


This was a civil action for the recovery of the possession 
of a tract of land and damages for the detention thereof, 
tried before Mitchell Judge, at Fall Term 1871, of Wilkes 
Superior Court. 

Plaintiff showed a deed in trust from himself to C. IL. Cook, 
made to secure a debt to Jenkins and Roberts, bearing date 
March 27th, 1855, and which covered the land in dispute, and 
a deed from Cook reeconveying the land, and dated 12th March 
1863. He also, for the purpose of showing that the defendant 
claimed under the same title, and for no other purpose, intro- 
duced a copy of a deed from E. Staley, Sheriff of Wilkes, to 
the defendants, reciting that he had sold the land in econtro- 
versy, as the property of O. Sprinkle, on the 8rd day of May, 
1858. 

Defendants offered in evidence a transcript of record from 
the Superior Court of Mecklenburg county, setting forth « 
judgment obtained in said court, by Springs & McLeod 
against QO. Sprinkle, at Fall Term 1856, of said Court, and a 
fifa issued thereon to Spring Term 1857, which execution waa 
returned unsatisfied. Also stating, that an alias 7 fa had issued 
from Spring Term to Fall Term 1857, and returned unsatis: 
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fied. It was also stated that a pluries fa had been issued, 
returnable to Spring Term 1858, of Mecklenburg Court, which 
was levied upon plaintiff Sprinkle’s interest in said land, and 
that the same was sold. The return did not state to whom 
the land was sold. Noj fa was set out in the transcript, 
except the one to Spring Term 1857. Defendants offered a 
deed from the Sheriff of Wilkes to themselves as purchasers. 
Plaintiff objected to the introduction of the deed. The Court 
overruled the objection. The plaintiff asked the Court to 
charge the jury, that as both parties claimed under the same 
parties, and as the plaintiff claimed through Cook, whose deed 
bears date 27th day of March, 1855, a date prior to the execu- 
tion, under which ‘defendants claimed, plaintiff was entitled 
so recover. The Court declined so to charge, and instructed 
the jury that the plaintiff being maker of the trust to Cook, 
hada Jegal interest on the 8rd day of May, 1858, which was 
liable to execution and sale, and the defendants being the 
purchasers thereof, plaintiffs would not recover. Verdict for 
the defendants. Rule for a new trial. Discharged. Appeal, 
&e, 


furches tor plaintiff. 
Armfield for defendant. 


Pearson, C. J. The defendant acquired no title by his 
purchase at the Sheriff’s sale, for Sprinkle (the defendant in 
the execution) had no estate or interest in the land, which 
could be sold by the Sheriff under execution. Zhompson v. 
Ford, 7 Ired, 418. Harrison v. Battle, Dev. Eq., 537. When 
a debtor conveys to a trustee, in trust to sell and satisfy certain 
ereditors, the trustee holds in trust for the creditors, and then 
in trust for the debtor, as a resulting trust. This resulting 
trust cannot be sold as an equitable or trust estate, for, by the 
provision of the statute the purchaser at execution sale takes 
the legal, as well as the equitable estate, which would cut off 
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the creditors who are secured by the deed of trust. After all 
of the debts secured by the deed of trust, are satisied, the 
resulting trust becomes liable to sale under execution, for the 
purchaser may then take the legal as well as the equitable es- 
tate, without prejudice to third persons. Such was the casein 
Harrison v. Battle. But where there is a mixed trust, as in 
our case, that is, a trust to pay debts which are unsatisfied and 
a resulting trust for the debtor, such resulting trust cannot be 
sold under execution ; for the purchaser cannot take the legal 
estate without prejudice to the creditors named in the trust 
as in Thompson vs. Ford, and in ourcase. So, Lis Honor 
erred in his instruction “that the plaintiff being the maker 
of the trust to Cook, had a legal estate in him on the 3d day of 
May, 1858, liable to execution and sale.” 

The plaintifi at that time had no legal estate, and his result- 
ing trust was not liable to execution sale. 


ERROR. Ventre de novo. 
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W. R. SB. BURBANK, ed. al., vs. 8. H. WILEY, et. al.* 


A decree ought in all and must in casea of an equity character arising under 
the C. C. P., declare the facts upon which the law is adjudged. 


In equity cases pending at the adoption of the C. C. P., this Court can either 
try the facts or direct issue to be sent down, but usually adopts the latter 
@Ourse as in this case. 


This was an equity cause pending in the Court of Equity 
for Beaufort county at the adoption of the Code of Civil Pro- 
cedure, and was transferred to the Superior Court under the 
provisions of the Code. 

At Fall Term 1870, His Honor Judge Jones, proceeded to 
render a decree in the old form, which, however, contained no 
declaration or finding of the facts, nor did they otherwise ap- 
pear from the papers, to have been found. 

From this decree the defendant appealed. 


fowle for the plaintiff. 
MeCorkle & W. IT. Bailey for detendants moved to remand 
for the above stated defect. 


Ruapg, J. A decree ought to declare the facts, upon which, 
the law is adjudged. Under the C. C. P., when that is not 
done in new cases, we have to send the case back because we 
can try no issue of fact. It is otherwise in equity cases pend- 
ing at the adoption of C. C. P., as this case was. But even in 
old cases we usually direct issues to besentdown. The decree 
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*This case wes decided at January Term 1871, but by some oversight, was not 
reported. The Attorney General considers it as involving a question of practice 
of sufficient importancs to require a report even at this time 
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in this case declares no tacts, and the issues are such ag we are 
unwilling to try. We have, then, either to send down issues 
or to remand the case that his Honor below may, in such way 
as may seem to him best, find the facts. To this end the judg- 
ment is reversed and the case remanded. 


STATE ex rel. C. C. CLARK and others us. E. R, STANLEY and others. 


1. ‘The Governor shall nominate, and, by and with the advice and consent of 
a majority of the Senators elect, appoint, all officers, whose offices are estab- 
lished by this Constitution, or which shall be created by law, and whose ap- 
pointments are not otherwise provided for, and no such officer shall be ap- 
pointed or elected by the General Assembly. Section 10, Article 3, Constitn- 
tion.” 


2. The words contained in the aboye section of the Constitution, ‘‘ whose ap- 
pointments are not otherwise provided for,’’ mean provided for by the Conati- 
tution, and the words “nosuch officer shall be appointed or elected by the Gen- 
eral Assembly,’ are superadded as an express veto upon the power of the 
General Assembly, whether such office be established by the Constitution or 
be created by an Act of the General Assembly. 


o. A public office is an agency for the State; and the person, whose duty it is to 
perform that agency, is a public officer. Nor does it make any difference 
whether he receives a salary and fees and takes an oath, these being mere in- 
cidents and no partof the office itself. Nor is it material whether one act or 
a series of acts are required to-be done. 


4. The Act of the General Assembly, passed April 6th, 1871,* giving to the 
President cf the Senate and Speaker of the House of Representatives, the 


*An Act to change the method of appointing proxies and directors in all cor- 
porations in which the State has an interest: 


Sectionl. The General Assembly do enact, That all power now vested in the 
Governor of the State to appoint a proxy or proxies or directors to represent the 
interest of the State, in any corporation or Compary in which the State has an 
interest, be and the same is hereby revoked and annulled. 

Section 2. That the President of the Senate and Speaker of the House of Rep- 
resentatives, are hereby authorized and empowered bya paper writing signed 
by them, to appoint all proxies and directors in all corporations in which the 
State has an interest. 

Section 3. All laws in conflict with thia Act are hereby repealed. 

Section 4 This Act shall be in force from and after its ratification. 

Ratified 6th day of April 1871. 
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power to appoint ‘tall proxies and directors in all corporations in which the 
State has an interest,” creates a public office and fills the same by appointment 
of the Legislature. 


5. The power of the General Assembly to repeal an Act, which had been passed 
since the adoption of the Constitntion, ard accepted by the Railroad Compa- 
ny as an amendment to their charter, discussed by Pearson, C. J. 


Hoke vs. Henderson, 4 Dev. 12 
Worthy vs. Barrett, 68 N. C. R, 199, cited and commented on. 


This was an action in the nature of a Quo Warranto 
brought by the relators of the plaintiff against the defendants. 
The summons was returnable to Fall Term 1871 of Craven 
Superior Court. Before the application of the relators of the 
plaintiff an order of injunction had been issued by His Hon- 
or, RK. P. Dick, restraining the defendants from leasing or dis- 
posing of the property and franchise of the Atlantic and 
North Carolina Railroad Company to the Pennsylvania Cen- 
tral [tailroad Company or to any other person until the further 
order of the Judge of the 3d Judicial District. At the return 
term of the Superior Court for Craven county, the defendants 
filed their answer, and on motion, the injunction order there- 
tofore: issued was vacated by His Honor, Wm. J. Clarke and 
judgment rendered against plaintiff for costs. From this 
judgment the relators of plaintiff appealed to the Supreme 
Court. ‘'o understand the opinion of the Court, a brief state- 
ment of the facts is all that is thought to be necessary. The 
relators of the plaintiff alleged in their complaint, in sub- 
stance, that they were the legal and rightful Board of Diree- 
tors of the Atlantic and North Carolina Railroad Company ; 
that by virtue of an Act of the General Assembly, ratified on 
the 6th day of April, 1871, authorizing and empowering the 
President of the Senate and Speaker of the House of Repre- 
sentatives to appoint proxies and directors on the part of the 
State in all corporations in which the State has an interest. 
EK. J. Warren, President of the Senate, and Thomas J. Jarvis, 
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Speaker of the House of Representatives, had issned commis- 
sions to C, C. Clark and others as directors on the part of the 
State in the said Railroad Company; that at a regular meeting 
of the Stockholders other directors weré elected to represent 
the private Stockholders, and that a President and other officers 
were clected. That the defendants are now in possession, claim- 
ing to be directors and refused to surrender possession of the 
property @e., of the said Company, and that they had intrn- 
ded into and usurped the offices of the said Railroad Compa- 
ny without autnority of law. They asked judgment that they 
be declared the legal and rightful Directors of the Atlantic 
and North Carolina Railroad Company, that the defendants be 
custed therefrom, and plaintiffs be put in possession. For an 
injanction and receiver. 

Defendants in their answer insisted that they were the right- 
fnl directors of the A. & N.C. KR. R. Co. That they claimed 
to hold the same under the provisions of the charter and the 
law of the land, authorizing and empowering the Governor of 
the State to appoint directors, &c. That the Governor had 
issued commissions to a number of the defendants as directors 
on the part of the State and that the others had been legally 
and properly elected in a meeting of the Stockholders under 
the provisions of the charter of the company. They denied 
the right of the plaintiffs under the appointments made by 
the President of the Senate and Speaker of the House of Rep- 
resentatives. That the act ot the General Assembly which 
conferred this power upon them was unconstitutional. 

J, H. Haughton, who appeared for the relators took the 
following positions, which were elaborately argned . 

1. That the Constitution, sec. 1, art. 3, has created the 
office of Superintendent of Public Works. In see. 18 of same 
article, it is declared that his duties shall be prescribed by 
law, and that such duties were prescribed by the act of 1868 
—~69, chap. 270. 

II]. That the Constitution having once conferred the power 
upon the legislature to prescribe the duties of this oficer, with 
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reference to the State’s interest, in improvements already done 
and in process of completion, the whole subject matter is 
subinitted to the discretion of that body, and “ theretore the 
Supreme Court is not capable of controlling the exerezse of 
power on the part of the General Assembly.” Broadnax vs. 
Groom, 64, N. C., 250, 

It, That having this power to give the appointment of 
State directors, &c., to Superintendent of public works, the 
General Assembly could withdraw such right aud confer it 
upon another, as they had done in the acts of 1869-70, chap. 
112, giving to the Governor and counsel, and that by virtue of 
the same power, by the Act of 187071, they took this anthor- 
ity from the Governor and conferred it upon the President ot 
the Senate and Speaker of the Honse, 

IV. Thatthis view is in harmony with sec. 10, art. 3. 
‘That this section was not intended to apply to the manner of 
appointing proxies and directors, but only to those who have 
been recognized as officers, a proper classification of whom 
ss been given by the Court in Worthy v. Barret, 63 N. C. 

., and this act of April 5th, 1871, empowering the President 
ot ‘ihe Senate and Speaker oe the Ifouse to appoint, did not 
create any office at all, but if the right to appoint directors, 
&c., was an office it was created by the charter of the corpora- 
tion, A. & N.O. R. R. Company, which existed at the adop- 
tion of the Constitution. 

V. That the provisions of sec. 10, art. 3, does not apply be- 
cause this office (if one) had already been provided for prior to 
the Constitution and was therefore otherwise provided for, and 
that said 10th section. does not, for the reason stated, ole to 
the act of April 6th, 1871, under which the plaintiffs claim 
their appointments. 


Phitlips & Merrimon for defendants. 


Prarson, C.J. “The Governer shall nominate, and by 
and with the advice and consent of a majority of the Senators 
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elect, appoint all officers whose offices are established by this 
Constitution, which shall be created by law, and whose ap- 
pointments are not otherwise provided for, and no such officer 
shall be appointed or elected by the General Assembly.”— 
Art. ili, section 10, of the Constitution. 

The words—* whose appointments are not otherwise provi- 
ded for,’—evidently mean: provided for by the Constitution, 
and the words: “ No such officer shall be appointed or elected 
by the General Assembly,” are superadded as an express veto 
upon the power of the General Assembly, to appoint or to 
elect an officer, whether the office is established by the Con- 
stitution or shall be created by an act of the General Assembly. 

This construction was not centested on the argument, and 
the case was put by the counsel of the plaintiffs on the ground 
that the Act of April, 1871, which authorizes the President of 
the Senate and the Speaker of the House of Representatives to 
appoint proxies and directors for the State in all corporations 
in which the State is a stockholder, does not create an office. 

On the part of the defendants, it was insisted: That the 
Act of April, 1871, does create an office, and that the 
General Assembly appointed officers to: fill this new office in 
violation of art. in, see. 10, of the Constitution. 

A public office is an agency for the State, and the person 
whose duty it is to perform this agency is a public officer. 
This, we consider to be the trne definition of a public officer in 
its original broad sense. The essence of it is, the duty of 
performing an agency, that is, of doing some act or acts, or 
series of acts for the State. 

Public officers are tsunally required to take an oath, and 
usually a salary or fees are annexed to the office, in which 
case it is an office “coupled with an interest.” But the oath and 
the salary or fees, are mere incidents, and constitute no part 
of the office: Where no salary or fees are annexed to the 
office, it is a naked office—honorary,—and_ is supposed to be 
accepted, merely for the public good. This definition also 
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excludes the idea, that a public office must have continuance. 
It can make do difference, whether there be but one act, or a 
series of acts to be done—-whether the office expires as soon as 
the one act is done, or is to be held for years or durtifg good 
behavior. This incident, however, need not be considered, for 
here is continuance: the duty is imposed upon the President of 
the Senate, and the Speaker of the House of Representatives, 
for all time to come. 

To illustrate our definition: The Executive Department is 
an avency for the State, and the Governor and others, whose 
duty it is to discharge this agency, are public officers. 

The Judicial Department is an agency for the State, and 
the Judges are public olficors. 

The Legislative Department is an agency for the State, and 
the members of the Senate and of the House of Representa- 
tives, are public officers. 

If it be objected, Worthy v. Barrett, 63 N. ©., 199 speaks 
of members of Congress and members of the General Assem- 
bly as not being public officers, the reply is: The language 
used in that case has reference to the wording of the 14th 
article of the Amendments to the Constitution of the United 
States, in which the “‘ Senators and Representatives in Con- 
gress and memvers of the State Legislatures” are nominated, 
because of being prominent objects—easily pointed out by 
specific terms; but in regard to the other objects, they could 
not be pointed out, or nominated by terms so specific, and 
recourse was had to the more general term, “executive and 
judicial officers,” so the inference that “ members of Congress 
and members of the General Assembly” are excluded from 
the original and broad sense of “public officers” is by no 
means logival. But suppose, in some way, cither in that above 
indicated, or by inadvertence in cases not calling for a precise 
definition: “ Members of Congress and members of the Gene- 
ral Assembly” have been taken out of the definition of ‘ pub- 
lie officers,” and are to be styled “ public servants.” A 
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distinction without a difference, that does not affect an argu- 
ment, and we may allow this anomalous exception, without at 
all impairing the force of the conclusion drawn from the legal 
meaning of a “ public officer.” The distinction between Wor- 
thy v. Barrett is this: here, we are treating the terms “ public 
offices and public officers,” in the broad, oneal legal sense 
in which these terms are used in the Constitution of the State. 
There we were treating the terms in the restricted sense, in 
which they are used in the 14th article of the Amendments of 
the Constitution of the United States. 

The instances given are offices coupled with an interest. 
The management of the University is an agency for the State, 
and the Trustees upon whom is imposed the duty of discharg- 
ing this agency, are public oflicers. This office is naked and 
merely honorary. 

Suppose it be enacted by the General Assembly: “There 
shall be some fit -person, whose duty if shall be, to see, that all 
persons against whom there is probable cause for the charge 
of felony, are forthwith arrested, and in case any coer shall 
flee from justice, to offer a cour for his apprehension.” 

Sxo. 2. Itis further enacted “that John Smith discharge 
the duties aforesaid. » This is an agency for the State; a pub- 
lic office; it makes no difference whether it be styled “ office 
of General of Police,” or has no name, or whether there be an 
oath or not, it is to all intents and purposes a public office. 
The constitutionality of the act might be questioned, because 
to make this new office, a duty or function of the Executive 
Department is taken away; in other words, the material out 
of which this new office is manufactured is taken from the 
Governor ; and in the second place, because the General As- 
sembly has filled this new office by its own appointment, con- 
trary to the express provision of the Constitution“ no such 
officer shall be appointed or elected by the General Assembly.” 

Again :—suppose an act :— Whereas, experience has proved, 
that the Governor has made an ill use of the power of appoint- 
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ment, it, is enacted: there shall be two fit persons to be styled 
‘‘ appointers general,” whose duty it shall be to appoint all 
public officers and to fill all vacancies. 

Szc. 2. It is further enacted,—the President of the Sen- 
ate and the Speaker of the House of Representatives, shall be 
the appointers general.” This act is clearly unconstitutional ; 
for, in the first place, in order to create this new office, it takes 
from the Governor, a duty or function vested in him by the 
Constitution ; and in the second place, the General Assembly 
fills the office by its own appointment, contrary to the express 
veto of that instrument. 

This is the case under consideration. ‘True, it is on a larger 
scale and covers more ground ; but although differing in de- 
gree it is the same in principle. A new office is created ; it is 
not so in name, but is in effect the office of “appointors for 
officers in all corporations in which the State isa stockholder,” 
and in order to create the office a duty or function of his office 
is taken from the Executive, and the appointment of these 
“appointors for corporations ” is made by the General As- 
sembly. 

If it be said, there is this distinction: The “ appointors 
general” in the supposed act, are to appoint all State officers, 
whereas, the “appointors for corporations” are confined to 
State proxies and directors, and these are not officers of the 
State, but of a corporation in which the State is a stockholder. 
The reply is: This ig a distinction without a difterence,— 
even should it be conceded, that the proxies and directors 
are not public officers—into which question we will not enter, 
for our concern is with the office of “ appointors for corpor- 
ations” and not with the persons they may appoint to these 
offices. To the suggestion, the Act of April 1871, does not 
purport to create an office or to fill it, the reply is: such, ob- 
viously, is the legal effect of the act. When analyzed, it will 
be found to contain two provisions; there shall be an agency 
for the State to make the appointment of all State proxies and 
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State directors in corporations, This creates a public office, 
and it can make no difference that it is called the office of ap- 
pointers of State officers for corporations, or has no name given 
to it; in the second place, the officers who are to discharge 
this duty are appointed by the General Assembly. 

We declare our opinion to be, that the statute is unconstitu- 
tional, and that the relators are not entitled to the offices 
claimed. We put our opinion upon familiar principles and 
plain analogies of the law which are intelligible to every one. 
The many cases cited on the learned argument with which we 
were favored, are not referred to, because a full discussion of 
them would tend rather to obscure than to elucidate the subject. 

We will only refer to /Joke v. Henderson, 4 Devereux 
12; that mine from which so much rich ore has been dug. 
In the able and elaborate opinion of Chief Justice Rutlin, we 
find an instance of a public officer clearly in point, which fully 
confirms our conglusion. It sustains the distinction between 
a naked honorary oflice like the one which we have been dis- 
cussing and an oflice coupled with aninterest. It sustains our 
conclusion, that the duty of appointing to an office, constitutes 
of itself « public officer, and there is the further coincidence 
of indefinite continuance by conferring the new office upon 
the incumbents of offices already established. On page 21 he 
says: “ The distinction in principle between agencies of the 
two kinds is obvious, the one is for the public use exclu- 
sively, often neither lucrative nor honorary, but onerous. The 
other is for the public service conjointly with a benefit to the 
officers. The distinction which I am endeavoring to express, 
may be fully exemplified by the difference between the publie 
agency in appointing, and that exercised in discharging the 
duties of a Clerk. By the law the Judges of the Superior 
Courts, and the Justices of the County Courts were authorized 
to appoint the Clerks of their respective Courts ; that power is 
an office in the extended sense of that word, which originally 
signifies duty generally, but it is not a lucrative or valuable 
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office ; it was a duty to be performed exclusively for the public 
convenience, and with reference to it alone, without any ben- 
efit immediate or remote to the Judges or Justices. as individ- 

tals. ‘The Courts in this respect are not exercising a Judi- 
eval tunction, not serving for emoluments, but were mere min- 
isters of the law and naked agents of the body politic, to effect 
an end purely public.” “But when the country has through 
those agents appointed a Clerk, though he is also a servant of 
the public, yet he is something more than a naked, uninter- 
ested political agent.” 

2. Another ground was taken for the defendants: It is. the 
one on which his Honor i: .ae Court below put his opinion. 
By the Act of 24th of Mavch, 1870, the Governor is authoriz- 
ed to appoint proxies and dirsciats for the State in corpora- 
tions in which the State was a stockholder, prior to the 
adoption of the present Constitution. This act was assented 
to, as an amendment of the charter by the eerporators of the 
Atlantic & N. C. Railroad Company, at a general meeting in 
June, 1870.; and it is insisted that the Act of April, 1871, 
which authorizes the President of the Senate and the Speaker 
of the House of Representatives, to appoint proxies and di- 
rectors for the State, in all corporations in which the State is 
a stockholder, and repeals all laws in conflict therewith, and 
forbids the Governor to make such appointments, is un- 
constitutional in this: It violates the charter of the company, 
and varies the contract without the assent of the corporators. 
Reply: It may be the company has a right to complain of this 
changein the charter, but it is an.act of the State, and as both 
the defendants and the plaintiffs profess to be acting under the 
authority of the State, neither can be heard to make the ob- 
jection. Rejoinder;. The defendants’ title is not involved ; 
the title of the relators is alone in question; and they 
cannot make a good title under an act which involves the 
charter of the company. Surrejoinder:: By article VUIII, 
tection 1 of the Constitution: “corporations may be formed 
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under general laws,” &c.;—“ all general laws and special acts 
passed pursuant to this section may be altered from time to 
time, or repealed ;’—true, this does not apply to corporations 
chartered before the adoption of the Constitution, but the 
Atlantic and North Carolina Railroad Company by accepting 
the amendment of their charter by act of March, 1870, placed _ 
itself, in that respect, upon the footing of « corporation char- 
tered after the adoption of the Constitution ; and the power 
of the General Assembly to alter the charter from time to 
time, or to repeal the amendments, attaches to this corpora- 
ration. 

This is an interesting question, into which we will not enter, 
as its determination is not necessary for the purpose of our 
decision, and in regard to it, the corporation has not been 
heard. 

The judgment of the Court below is affirmed with costs. 
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RUFUS BOBBITT vs. THE LIVERPUOL AND LONDON AND GLOBE IN- 
SURANCE COMPANY. 


1. The application for a policy of insurance, forms @ part of the contract of in- 
surance where the policy refers to it as such. 


3%. And ir an action by the insured on such a policy, the burden of proof is upon. 
the plaintiff. 


8. The application must be set out in the complaint, and, being in the nature of 
& condition precedent, the truth of its representations must be proved by him. 


4. A representation as to the value of property insured, is material, even though 
the policy contains a stipulation to pay two-thirds of the real value or less if 
the loss were not so much; but the doctrine of immeteriality does not apply 
in sucha case, the representation forming a part of the contract, and, being 
made in response to a direct question. 


5. A charge in such a case, that theapplication was not a part ef the contract, 
that the declaration as to value by the insured was a mere representation, aud 
that the only question for the consideration of the jury was the value of the 
property burnt, is crroneous, and the error is not cured by the remark after- 
wards made to the jury that unless such statements were fraudulent and false, 
they would not bar the plaintiff’s right to recover. 


6. Even treating the statement as to the value asa representation; it is nota 
correct principle, that to prevent a recovery, it is necessary to show that the 
etatement was fraudulent as well as false, and herein lies tne Zifference between 
@ representation as an opinion and a representation of @ fact. 


%. It is sufficient to avoid the policy that the representations were false Aowever 
honestly made—if material they must be perfectly true. 


$. One whose property is insured at his own request in the name of another, 
veing his agent, has an insurable interest, 


This was a eivil action, tried before His Honor, J udge 


Watts, at July Special Term 1871, of Granville Superior 
Court. 
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The action was brought upon a policy of insurance issued 
by the defendant at the instance of plaintiff, to and in the 
name of one Newnan, against the loss of certain tobacco, &e. 
by fire. 

The policy was based upon the application. The applica- 
tion is in the usual form, and contains a series of questions 
propounded to Newnan, and his answers thereto, amongst 
others, the following: 

Q. What is the present cash value of the property on which 
Insurance is wanted ? 

A. The present cash value of the tobacco on hand is $30,000 
and it will be increased to $50,000. The average value on 
hand, say $30,000. 

There were printed on the back of the policy, not signed, 
a number of statements under the heading, “the conditions 
and stipulations referred to in this policy,’ amongst which 
is this: 

“1. The basis of this contract is the application of the in- 
sured, and if such application does not truly describe the 
property, this policy shall be null and void.” 

The policy reads thus: 

“This policy of insurance witnesseth, that Dennis P. New- 
nan having paid to the London and Liverpool and Globe In- 
surance Company, the sum of five hundred dollars, for insur- 
ance for loss or damage by fire, (subject to the conditions and 
stipulations endorsed hereon, which constitute the basis of this 
insurance,) 

* % * 4 * + % 
do hereby agree that from until the funds and 
property of said company shall (subject to the conditions and 
stipulations endorsed hereon, which constitute the basis of this 
insurance) be subject and Jiable to pay, reinstate or make good 
to the said assured, their heirs, executors or administratore 
such loss or damage as shall be occasioned by fire to the prop 
erty above mentioned, and hereby insured, not exceeding in 
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each case respectively the sum or sums hereinbefore severally 
specified,” &e., &. 

The answer alleged that the-representations of Newnan were 
in several respects false and fraudulent, and insisted that New- 
nan, who was plaintiff’s bailee, had no insurable interest. 
On the trial it appeared that the policy was obtained in the 
name of Newnan, but for plaintiff’s benefit though plaintiff’s 
name does not appear in the policy and that Newnan had assign- 
ed this policy to plaintiff. There was also evidence tending to 
show that the representations contained in the application as to 
the value of the tobacco were false and also traudulent. The 
defendant insisted that the application and the endorsed mem- 
oranda, headed “creditors &c.,” formed a part of the contract 
of insurance and warranty and if false the plaintiff could not 
recover, and applying that principle to the evidence, that if the 
jury. believed from the evidence that the cash value of the to- 
bacco in the plaintiff ’s factory at the time of making the ap- 
plication was greatly less than thirty thousand dollars, the 
plaintiff would not be entitled to recover. 

His Honor declined these instructions and charged the jury: 
“That if they believed from the euidence that the plaintiff 
had ¢wenty* thousand dollars worth of tobacco in the factory 
at the time of the fire, and he sustained loss to that amount by 
reason of the fire, that he is entitled to recover twenty thous- 
and dollars. 

That the application was a representation and forms no part 
of the contract. 

That the application was not embodied in the policy and is 
no part of the same. 

That the only question for the jury to consider is the amount 
of the tobacco in the factory at the time of the burning. 

That Newnan did have an insurable interest. 


*Note.— Perhaps a misprison for * thirty?" 
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That the statements in the application were merely represen- 
tations, and unless they were fraudulent and false they would 
bar the plaintiff’s right of recovery.” 

Many other interesting questions are presented by the vol- 
uminous transcript, bat as the decision is based upon the two 
points developed by this report, it is deemed best not to antici- 
pate, as from all appearances our case will again appear in this 
Court in anew garb. 

There was a verdict and judgment for the plaintiff for 
$20,000, and the defendant appealed. 


Lanier tor the appellant. 


1. The deferidant was entitled to the instruction prayed, to 
the effect that the application was a part of the contract, 

Parson's Laws of business, 364, 402, 410, 411, 412. 

Am. Com. Law, 359, 360, 361, 362. 

As to the difference between mere statements and represen- 
tations forming part of the contract see Parson’s L. B. 410, 
411. 

2. The Court ought to have given the other instructions, 
because, the affirmative statement of the owner, in the applica- 
tion, as to the cash value of the stock of tobacco is a warranty, 
and operates as a condition precedent. 

Parson’s L. B., 372, 402, 410, 411, 412. 

Parson's Merc. Law, 499, note 1. 

3 Kent, 282, 283, 288. 

Whitehurst v. NV. C. HM. Co., T Jones, 433. 

Boyle v. Ins. Co., ib. 873, (note by the terms of the policy 
any misrepresentation or concealment avoids the policy.) If 
a warranty, then being broken, though innocently, it avoids 
the policy whether material or not. 

Parson’s L, B., 410, 412. 

3 Kent, 382, 383, 388. 

Parsons Mer, Law, 519 to 521 inclusive. 
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Am. Com. Law, 364, 365, 366. 

Hazzard v. N. E. Ins. Co., 8 Peters, 579. 

Marshall on Insurance, 341, 451. 

Lich v. Parker, T. B., 705. 

Lillis on Insurance, 81, 82. 

If not @ warranty strictly at all events, it was a part of the 
contract, and if material en the mind of the underwriter and 
false, it avoids the policy. 

3 Kent, 283. 

Parsons L. B.,.411, 412. 

That it is part of the.contract, appears from the fact, that 
the application is referred to, in the policy as the basis of it, 
and is signed by the party, and that the terms of the policy 
make a misrepresentation avoid it. 

That it was material in the mind of the underwriter, is 
shownby the question being asked in the application. 

Parson’s L. B., 476, 413. 

Am. Com. Law, 364. 

Parson’s Mer. Law, 584. 

3. The Court erred in every instruction that was given, not 
only because they were contrary to law, but also becauee they 
substantially expressed to the jury an opinion as to the facts, 
namely, that the plaintiff had established by proof everything 
necessary to entitle him to recover something, and the only 
thing left for the jury to determine, was the measure of dam- 
ages! 

As to the last instruction, even if it were law, it was wrong, 
because in the other instructions, the Court had already inti- 
mated an opinion in substance, that the statements in the 
application were not fraudulent and false, or not material if 
they were ; and because from the whole charge, the jury must 
have understood the Court to mean, that they must have been 
fraudulent in intention to bar a recovery. 


Phillips & Merrimon. tor the appellee : 
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I. “ Application” contains representations, and not war- 
ranties. Campbell v. Ins. Co., 98 Mars., 381; “ basis.” 

II. Burden of proving them false, devolves upon defen- 
dants. 

III. All matters showing contract void for fraud, must be 
specially pleaded. Price v. dns. Co.,19 La. An., 214. 

IV. Pleading must show that a representation relied on as 
false, was also material; 7. ¢., materiality is matter of fact for 
jury. Ins. Co. v. Southard, 8 B., Mon., 634. 

V. Presumption always that a statement is a representation, 
and not a warranty. Ibid, Pland., 223, and Wall v. Howard 
Ins. Co. 14 Bard. 383. 

VI. By the first condition, which is part of the contract, the 
description of the property must be ¢rue. It is described as 
in the factory. There was evidence that the agent of the 
defendant, knew that the greatér part was in a barn,‘and_was 
to be removed into the factory shortly afterwards. In such 
case the misdiscription does not hurt. Steph. WV. P., 3d, 2082. 
Franklin v. Ins. Co., 42 Mo., 456. Anson v. do., 23 Lowa, 84. 
Lee v. Addit, 37 N. ¥., 78, Combs v. do., 43 do, 148, Barthol- 
omew v. ac., 25 Iowa, 507, Rowley v. Ins. Co.,386 NV. Y., 450. 
Ayers v. do., 21 Towa, 185. landers 180, &e., and 100. See 
Plumb v. Ins, Co.,18 WN. ¥., 892, and see Tibbetts v. Ins. 
Co., 3 Allen, 559. 

VIL. That plaiutiff had no insurable interest must be alleg- 
ed in answer to make defence admissible. orbes v.'Ins. Co., 
19 Gray, 249. 


W. A. Graham, Moore & Gatling, L. C. Edwards followed 


on the same side: 


Reape, J. The plaintiff made a written application to the 
defendant to insure his property, in which application he un- 
dertook to describe the property, its character, quantity, value 
and situation. In consequence of that application and the 
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payment of $500, the defendant agreed to insure the property 
for twelve months against fire, or to pay $20,000 if the proper- 
ty should be burned if the loss should be so much, or else as 
much as the loss should be, and gave the plaintiff a policy to 
that effect. 

The application was a printed form furnished by the defen- 
dant with questions to be answered, and with blanks for the 
answers, and the blanks were filled up in writing by the plain- 
tiff and signed by him. ‘There was a printed heading to the 
application, setting forth that, “the estimated value of person- 
al property, and of each building to be insured, and the sum 
to be insured on each must be stated separately. When per- 
sonal property is situated in two or more buildings, the value 
and amount to be insured in each must be stated separately, 
three-fourths only of the value to be insured, &c.” 

The application described the property insured as, “raw and 
manufactured tobacco in a two-story framed building, &e.” 
And in answer to question 8, of the form, “what is the present 
eash value of the property on which insurance is wanted ?” 
the response is, “the present cash value of the tobacco on 
hand is $30,000, and it will be increased to $50,000, the 
average value on hand say $30,000.” And the application 
concludes in print as follows: “And the said applicant hereby 
covenants and agrees to, and with said company that the fore- 
going is a just, full and true exposition of all the circum- 
stances with regard to the condition, situation, value and risk 
of the property to be insured, so far as the same are known to 
the applicant and are material to the risk.” 

Upon that application the defendant issued to the plaintitt 
a $20,000 policy, in which it is expressed to be “subject to the 
conditions and stipulations endorsed on the back of the policy, 
which constitute the basis of this insurance.” 

One of the aforesaid conditions and stipulations on the back 
of the policy is as follows : 

“1, That the basis of this contract is the application of the 
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insured, and if such application does not truly describe the 
property, this policy shall be null and void.” 

The first question for eur consideration is, what is the na- 
ture and effect of that application? Is it a part of the-con- 
tract, and in the nature of a warranty or condition precedent 
that the property was as described, or is it a representation 
preliminary to and outside of the contract? 

It may be premised that insurance contracts are in general, 
subject to the same rules of construction as other contracts. 
And it is a familiar rule that where there are several separate 
writings all abont the same matter, between the same parties, 
referring to each other and all necessary to complete the whole, 
they are all to be read together as if they were all one. Ap- 
ply that rule to the case before us. ‘The application asks for 
the policy, and describes the property, and covenants for the 
verity of the description. The policy is issued as asked for in 
the application, and refers to another writing on the back of 
the policy for the “conditions and stipulations subject to which 
it is issued.” And that writing. refers back to the application, 
upon the verity of which the policy is to be valid or null and 
void. Take away either of these writings, and the contract 
would be incomplete, and the rights of the parties could not 
be declared. Read them together, and the contract amounts 
to this: 

The plaintiff proposed te the defendant to insure him 
$20,000 on property, the “present cash value of which was 
$30,000,” and to continue on an average aboat that value for 
twelve months, and that the property was at that time and 
would continue to be in a certain two-story framed building 
which was described. And the defendant agreed that if the 
plaintiff would give him $500, he would make the insurance, 
and would pay him $20,000 in case of fire if he should lose so 
much, or such less sum as the loss might be: with the under- 
standing that the property was as described, and should con- 
tinue so to be, else he was to pay nothing at all. 
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This view.of the case will be found to be abundantly sup- 
ported by Parsons on Contracts, Parsons on Marine Insurance, 
and Archbold’s Nisi Prius, title Insurance, and by the adjudged 
eases cited by them. It is sufficient to quote the following 
from Archbold: | 

“ Modern policies of insurance usually contain a number of 
conditions, stipulations, warranties, &., either in the body of 
the instrument or endorsed upon it. Frequently, the policy 
refers to certain printed proposals of the company as contain- 
ing the terms of the contract; and in such cases such printed 
proposals must be deemed a part of the policy, even although 
they be without stamp, or seal, or signature.” 

The application being, Prereiors, a part of the contract, an 
important enquiry was, whether the property was correctly 
described in the application. And the first question is upon 
whom was the burden of proof? The burden ot proof is upon 
the plaintiff’ It would be otherwise it the application were 
not a part of the contract, but was a mere representation. 

Being a part of the contract it was necessary for the platn- 
tiff to set it out in his complaint ; and it being in the nature 
of a warranty or condition precedent, if was necessary that 
the plaintiff should prove it. Archbold says: “ Where con- 
ditions are endorsed upon the policy or contained in certain 
proposals referred to in the policy, they must be set out in the 
declaration, and there must be an averment showing that the 
plaintiff ae observed them. And where a compliance with 
them is in the nature of a condition precedent to the plaintiff ’s 
right to recover, a strict compliance must be observed.” And 
again: ‘If an averment of compliance with any of the condi- 
tions endorsed on the policy, or contained in any of the pro- 
posals of the company referred to in the policy, be traversed, 
then, if the traverse be in the negative, the plaintiff must prove 
the averment; but if the averment be in the negative and the 
traverse be in ihe affirmative, the defendeat must prove his 
traverse. And if any of these be a condition precedent to 
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the plaintiff’s right to recover, the compliance with it, must 
be strictly averred and as strictly proved.” 

The complaint in this case, Art, VI, does aver that the 
plaintiff had “ fulfilled all the conditions of the insurance,” 
but it does not set out the conditions embraced in the applica- 
tion, under the idea we suppose that they were not a part of 
the contract. This defect may be remedied by an amendment 
at the discretion of the Judge below, when the case goes back 
if the plaintiff choose to move. The defendant’s traverse ig 
also general. But considering the complaint to contain all 
the necessary averments, and the defendant’s traverse to be in 
the negative—which is the most favorable view for the plaintiff, 
because as we have seen it is necessary that the complaint should 
contain them—then the burden of proot is upon the plaintiff ; 
and he must show that the cash value of the property at the 
time of the application, or at least at the time the policy is- 
sued was $30,000, and that it continued to be about that up 
to and at the time of the fire. 

it was much insisted on in the argument here, that even if 
the description of the property was false, yet it was dmmate- 
rial, and therefore did not interfere with the plaintiff’s right 
to recover. But the doctrine of immateriality does not apply 
when the representation is a part of the contract, and especial- 
ly when it is in reply to a direct question, ‘“ Where the rep- 
resentation is no part of the contract, it vitiates the policy as 
being a fraud merely ; and therefore if it be immaterial or be 
substantially complied with, it will not affect the validity of 
the policy.” But it the description of the property were not 
a part of the contract, but were a mere representation, still it 
is a great mistake to say that it is immaterial. It was said to 
be immaterial because the policy compels the defendant not to 
pay $20,000, but only so much as should be lost by the fire, 
and hareions the less property on hand to be burned, the less 
risk for the defendant and the better for him. If that were 
ao it would be difficulé to account for the provision in ‘he 
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policy that the defendant would not insure for more than 
three-fourths the value of the property on hand. The reason 
for this limitation is, plainly, to make it to the interest of the 
plaintiff to take care of the property, and to prevent the dan- 
gerous temptation to destroy it for gain. No one can suppose 
that the defendant would have insured the plaintiff $20,000 if 
he had supposed that the property was only worth 820, 000, or 
probably not half so much. 

From what we have said, it will appear what were the 
errors on the trial below, oe noticing the defendant’s 
many exceptious, serzatzm. His Honor informed the jury that 
the application was not a part of the contract; that it was a 
mere representation, and that the only enquiry for them was 
the value of the tobacco burned. And he very emphatically 
excluded everthing else. from their consideration. All this 
was error. 

It it said however, that a subsequent part of the charge 
cures these errors. His Honor closed his charge by saying, 
« The statements in the application were mere representations, 
and unless they were fraudulent and false, they would not 
bar the plaintifi’s right to recover.” If this were so in theory, 
still it would be dangerous to allow a verdict to stand where 
there is so much probability that the jury were misled. After 
he had emphatically told them that the only enquiry was, how 
much tobacco was burned, what did they care for “ mere rep- 
resentations,” which were “no part of the contract.” But it 
was not right in theory. Let it be supposed that the state- 
ment of the value of the tobacco was a mere representation— 
a representation of a fact—and that representation was false, 
but not fraudulent, and misled the defendant in a material 
matter; the plaintiff could not recover. ,A representation as 
an ee must be not only false but fraudulent ; but not so 
with the representation of a fact as distniguished from an 
opinion. The principle is very well stated by Archbold : 

“ As the unwriter calculates his risk by what is told to him 
by the insured at the time of effecting the insurance, the law 
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exacts from the assured, not only that he state all he knows ma- 
terial to the risk, but that what he states shall be perfectly true 
-——insurance being a contract in which the utmost good faith is 
required to be observed on the part of the assured, and if 
upon effecting an insurance, any representation is made to the 
underwriter, which is material, andif true, would lessen the 
risk, if such representation turn out to be false, it will have 
the effect of vitiating the policy. And it matters little to him 
whether the party making the representation knows it at the 
time to be false, or does not know whether it is false or true, 
or believes it to be true from the representations of others,” 
&c. So that His Honor erred:in telling the jury, that the 
representations must be “ false and fraudulent.” It was suffi- 
cient to avoid the policy if they were false, however honestly 
made; because it was the representation of a fact calculated 
to mislead, and not an expression of opinion or belief. 

When the case is tried again, the application, the policy and 
the conditions and stipulations must all be considered as one 
instrument, as containing the contract. And the plaintiff must 
aver and prove compliance with all his part of the contract. 

If the plaintiff recover, he is entitled to the value of the 
property burned, which was embraced in the policy, not 
exceeding $20,000. The value of the tobacco, was what it was 
worth then and there—what it would have sold for then and 
there, or what it would have netted the plaintiff in the usual 
markets, after paying stamp duty and all other usual and 
necessary expenses. 

We do not sustain the defendant’s exception, that the plain- 
tiff had no insurable interest. 


Tern ie ERROR. Venire de novo. 
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MARY N. WOODBOURNE vs, RALPH GORREL and others. 


1. by section 9, chapter 87, of the Revised Statutes, ‘‘all conveyances in wri- 
ting by husband and wife for any lands, personally acknowledged before a 
judge, &c., the wife being privily examined, &c., shall be aa valid to 
convey the wife's estate in such lands as she may have, whether in fee simple 
or otherwise, as if it were done by fine and recovery, and if a commissioner he 
appointed under seetton 10 of said Act, to tuke such acknowledgment, privy 
examination,’ &«., “itshall be as effectual as if personally acknowledged 
before the Judge or County Court.’? Revised Statutes, sections 9 and 10, 
chapter 37, 


to 


Fines and recoveries are matters of record in the Court of Common Pleas in 
Hngiand, end cuunot bs impeached collaterally in an action of ejectment, or 
vacated nor set Aside witiont some direct proceeding iustituted for that pur- 
pose 


3. in this State, the acknowledgment audexamination of a married woman Pe 
fore a jude or county court, 23 the law was in 1838, has the force of, and is 
fact, @ record. She cannot be heard toimpeach the truth of the eee or ere 
the eame; although the examination was not separate and apart from herhus- 
band, and she was subject to the influence of bis presence, and although she 
was not of sound mind and could not “ voluntarily assent thereto.” 


4. Possibly: When the examination is taken by a commissioner, a married woman 
may maintain a bill in equity, to cancel the deed on the ground of fraud, anda 
false certificate by the commissioners, Yet this assurance of title, and convey- 
ance of record cannot be impeached collaterally in an action to recover the 
land, 


5. This proceeding and record is not a mere deed, so far as a married woman is 
concerned, but is ‘‘an assurance of title by record.’’ It is not a mere probate 
for the sake of registration, but is a ‘‘ fine,” and puts an end to the matter. 


This was an action to recover a tract of land in Guilford 
county, containing nineteen acres, tried before Tourgee, 
Judge, at Fall Term 1871, of Guilford Superior Court. 

Both parties claimed under one Mebane. Plaintiff was a 
daughter of said Mebane, and in the partition of his lands 
among his children, this portion was allotted to her. Plain- 
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tiff intermarried with Woodbourne in 1818, who died in 1867. 
To connect the defendants with David Mebane, father of 
plaintiff, plaintiff produced a copy of a registered deed, pur- 
porting to be executed by herself and Allen W sodboume: her 
husband, dated in May, 1823, and conveying the land to one 
[Iumphreys, and adeed from Llumphreys to Morehead, and 


from Morehead to the other defendants, he registered deed 
had at the foot an order of the Conrt at May ‘Perr 1823, with 


a certiiicate of two justiecs. A copy of which is set out 
in the case sent tothe Supreme Court, but is not deemed 
material, as the opinion of the Court is based upon a subse- 
quent action of the County Conrt in reference to the prebate 
of this deed, viz: at May Term 1833, ot tie County Court of 
Guilford, the execution of the deed was proved by John 
M. Dick, and upon proot of the m are r of the plaintitt to 
attend Court to acknowledge the same, a commission was 
duly issued, and the privy examination oe , returned and 
recorded according to law.” 

The plaintiff offered to prove that at the time her exanina- 
tion was taken under the commission issued from May Term 
1833, she had no recollection thereot, and to show that she was 
then in a state of mind too feeble to do any intelligent act. 
On objection, this evidence was exeluded by the Conrt. The 
plaintiff asked the Cour’ to charge the jury that the deed re- 
corded at May Term 1823, was validas to Allen Woedbourne, 
but void as to her. That the proceedings Aad at May Term 
1888, did not cure the defect, and said deed was ineffectual 
to pass plaintiff’s title. ‘The Judge refused so to charge, but 
told them that the deed, as recorded cither in 1828 or in 1833, 
wag effectual to pass plaintiff’s title. 

Verdict and judgment for defendants. 

Appeal prayed and granted. 

Plaintiff assigned as errors: 

I. Exclusion of the evidence offered as to the execution and 
acknowledgment of the deed at May Term 1823, beyond the 
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verge of the Court, and in a private house, and that the same 
was done under threats and fear of her husband. 

II. In exclusion of plaintiff and other witnesses, to show 
plaintiff ’s incompetency to acknowledge the execution of said. 
deed in 1833, before the commissioners. 

Ii. In the refusal to give the charge asked tor and giving 
the charge which was given. 


Bragg & Strong, Scott & Scott, Dilvard & Gilmer, for 
plaintiff. 
W. A. Graham, for defendants. 


Pearson, O. J. Many interesting questions were presented 
and argued by the learned counsel, on both sides in reference 
to the examination and probate, in 1823. We will not enter 
into them, for in our opinion, the title of the plaintiff 
passed beyond all question, by the proceedings had in 1833. 
So, what we might say in regard to the proceedings in 1823, 
would be obtter, which the profession will do this Court the 
justice to say, has at all times been avoided ; however much 
it cut off an opportunity for a useless display of labor and 
learning. 

The validity of the conveyance under which the defendants 
make title depends upon the /vev. Statutes, ch. 87, sec. 9-10. 
Act, 1751, sec. 9 enacts, “all conveyances, &c., acknowledged, 
&e,” shall be as valed in law, to convey all the estate of the 
wife, in such lands, whether in fee simple, regit of dower, or 
other estate, as ¢f done by jine and recovery, or any other ways 
and means whatsoever.” Sec. 10 enacts, that when it shall be 
represented to the Judge or County Court, that the wife is so 
aged or infirm, that she cannot travel to the Judge or County 
Court, it shall be lawful for the Judge or County Court to have 
a commission issued to two or more, for receiving the acknowl- 
edgment of the wife, and “such deed acknowleged before 
them, after they have examined her privily and apart 
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From her husband, touching her consent, and certified by the 
County Court to which the commission shall be ‘return- 
able, shall by order of the County Court be registered with the 
commission and returns, and shall be as effectual as uf person- 
ally acknowledged, before the Judge or County Court, by such 
feme covert.” 

In our case, the examination of the feme covert, was taken 
by commissioners ; by the section last cited, the return of the 
commissioners accepted by the County Court and ordered to be 
registered with the commission and return, is made as effectual 
as if personally acknowledged before the Judge or County 
Court, and by the previous section the acknowledgement before 
the Judge, makes the conveyance “as valid in law to’convey all 
the estate, as af done by jine and recovery,” so we are to en- 
quire what was the effect of a fine and recovery according to 
the common law,—that will decide the question of the admis- 
sibility of the evidence, the rejection of which is the error, set 
out in the brill of exceptions. 

2 Blackstone's Coin., 348; a fine, is an assurance of record, 
“sometimes sald to be a feofiment of record, though it might 
with more accuracy, be called an acknowledgment of a feoff- 
ment on record.” But more particularly a fine may be des- 
cribed to be amicable composition or agreement of a suit by 
leave of the king or his justices, “whereby the lands iu ques- 
tion become or are acknowledged to be, the right of one of 
the parties.” The party to whom the land is to be conveyed 
or assured, commences an action or suit at law, by suing out a 
writ or precipe, called a writ of covenant, and the suit is 
compromised, and the terms entered on the record; by 27, 
Kaw, 1—the note of the fine shall be openly read in the Court 
of Common Pleas. “ This is almost the only Act that a feme 
covert is permitted by law to do, (and that because she is priv- 
ily examined as to her voluntary consent, which removes the 
general suspicion of compulsion by her husband): it is there- 
fore the usual and almost the only safe method, whereby she 
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can join in the sale of any estate in 2) 55. A recovery is, like a 
fine, a suit in the Court of Common Pleas, and the difterence 
is that instead of a compromise entered of record, there is a 
judgment entered in tavor of the demandant” 7) 357. This 
reference to the common learning in regard to fines and recoy- 
eries 1s made, because the counsel for the plaintiff, in his learn- 
ed and earnest argument, did not advert to the fact that the 
Revised Statutes, Act of 1751, gives to the acknowledgment of 
a deed by husband and wife, before a judge of the County 
Court, (the wife being privily examined,) the force and effect 
of a fine and recovery. Fines and recoveries are matters of re- 
cord in the Court of Common Pleas—it follows, that the 
acknowledsment and privy examination of a married woman 
before a judge or County Court as required by the statute, has 
the force of, and is in fact a record. Suppose the record of 
the Court of Common Pleas in England, sets out a fine duly 
levid by husband and wife, was it ever heard of, that the wife 
could afterwards impeach the verity of the record, and be al- 
lowed to aver, (not in a direct proceeding, to vacate and set 
aside the fine, but in an action of ejectment, when the fine is 
offerred in evidence as & conveyance of her title,) that the 
record was untrue, in this, that she was not examined sepa- 
rate and apart from her husband, (as is held in one of the cases 
cited by the learned counsel) or in this, that she did not 
acknowledge that she had executed the deed voluntarily 
and without compulsion, for that “she had no recollection 
thereof,” and could prove that she was then “in astate of mind 
too feeble to do any intelligent act ?” which is our case. Sup- 
pose the record of the County Court had set out the fact that 
Allen Woodbourne and his wife, Mary N. Woodbourne, at May 
Term 18338, appeared in open Court and acknowledged the 
execution otf the deed, and thereupon she was examined by the 
Court, through one of its members in the verge of the Court, 
separate and apart from her husband, and acknowledged that 
she had executed the deed voluntarily and of her own accord, 
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without any compulsion or constraint on the part of her hus- 
band, whereupon it Is ordered that the acknoweldyment and 
examination be entered of record, and the deed together with 
a copy of the record, be registered, “‘could Mary N. Wood- 
bourne be afterwards heard to impeach the verity of the record, 
collaterally, in an action for the Jand, when this ‘ assurance of 
record’ was offerred in evidence?” Surely not. But in onr 
case, “the execution of the deed was proved in Court by 
John. M. Dick, and upon proof of the inability of Mary N. 
Woodbourne (the wife) to attend Court, to acknowledge the 
same, @ commission was duly issued, and her privy exwiita- 
tion taken, returned, and recorded according to law,” in pur- 
suance of sec. 10, Lev. Statute, ch. 37. 

The learned counsel could not deny that this proceeding was 
of the same force as if the acknowledgment had been in open 
Court, and yet the position taken by him shows that his vigor- 
ous mind was led astray by a see: ing difference. 

Perhaps, the legislation by which the form and solemnity 
required to levy a fine at the commen law, is dispensed with, 
for the purpose of making a transfer of land by married wo- 
men, easy and cheap, is unwise, for according to the common 
law, a fine could only be levied by acknowledgment in the 
Court of Common Pleas. By Statute 15, Hdw. 2., “if any by 
age, impotence or casualty be witholden, that he cannot come 
to our Court, two, or one of the justices, by assent of the rest 
shall go to the party and receive his cognizance on the plea in 
which the fine ought to be levied, &.” 

It there go but one, he shall take with him an abbot, prior 
knight, or man of good fame, and certify the Court thereof 
by the record; that all things incident to the fine being exam- 
ined by him, it may be duly levied.—4 Comyn’s Digest, title 
jine E. 6.—L. T-1. 

But whether this legislation be wise or unwise, we have this 
sequence: The deed being first acknowledged or proved in 
Court, on proof that the wife is unable to attend Court, a 
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commission may issue to take her privy examination and the 
return of the commissioner, received by the Court and recorded 
and registered, “ shall be as effectual asif personally acknowl- 
edged before the Judge or County Court by such feme covert.” 

1. The acknowledgment and privy examination taken be- 
fore a Judge or by the County Court, shall have the force and 
effect of a fine and recovery.” 

2. <A fine or recovery is a matter of record done before the 
Chief Justice, or puisne Justices of the Court of Common Pleas, 
en open Court and the verity of such record cannot be im- 
peached. 

After reflection, Lam not able to see how the proceeding, 
if done before a Judge or by the County Court, could be vaca- 
ted by the wife, if, in point of fact, the examination was not 
separate and apart from her husband and she was subject to the 
influence of his presence, or, if in point of fact, she was not of 
sound mind, and could not “voluntarily assent thereto.” Possi- 
bly, when the examination is by commission, the wife might 
maintain a bill in equity to cancel the deed, on the ground of 
fraud and a false certificate by the commissioners, but it is per- 
fectly certain that this assurance of title, and conveyance of re- 
cord, cannot be impeached collaterally in an action for the land 
as the plaintiff, offered to do in this case. There is no instance 
of the kind in our reports, nor has the novelty, ever before 
been suggested, within the recollection of any member of this 
Court, although some of us have been at the bar over forty 
years, and we have the traditions of the profession. We can 
only explain the cases cited by the learned counsel from Ne- 
vada, T'exas and other States on the supposition, that in those 
States there is no statute, giving to this conveyance and “ as- 
surance of title,” the force and effect of “a fine or recovery” 
—and the Judges felt at liberty to act upon their own notions, 
as “to the broad ground of truth and justiee,” 

Mr. Dilliard took this position : The examination and probate 
are proceedings for the purpose of registration, but the factum 
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of the deed is open to proof on the trial; certain it is, said he , 
that the husband, as. to whom the probate was made by a wit- 
ness, can on trial, offer proof to the contrary, or prove that he 
executed the deed under duress—so the deed is void as to him, 
but valid as to the wife, which is an absurdity.” 

The reply is, if the deed be void as to the husband, it is 
void as to the wife, for a feme covert cannot execute a deed 
except jointly with the husband; but the fallacy of his reas- 
oning, taking it in a broader sense, lies in this. If we can 
suppose it to be simply a deed in reference to the husband, 
yet certainly in regard to the wife, the proceeding is not a 
mere deed, but is a conveyance ‘an assurance of title by 
record,” not done only for the purpose of registration, but done 
fer the purpose of conveying and assuring the title. It is not 
a mere probate for the sake of registration, but is “ a fine,” 
and puts an end to the matter, so far as parties and privies are 
concerned, at common law, and if levied with proclamations, 
under the Sfatute Hen. 7, it is binding and a bar to all strangers 
who do not make claim within five years after right of entry 
accrues. 


Tere Is NO Krror. Judgment affirmed. 
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WILMINGTON, CHARLOTTE AND RUTHERFORD RAILROAD COMPA- 
NY vs, WESTERN RAILROAD COMPANY. 


The legal effect, of the exchange of bonds by the State and the W. C. & RK. R. 
R. Co., and of the mortgage, authorized by the Acts of 1859 and 1861, was to 
vest the ownership of the bonds in the State, secured by the mortgage. The 
State had, therefore, a valuable interestin those bondsand mortgage, as a fund 
to dispose of, in aid of other works of internal improvement, subject to existing 
equities. 

In transferring the bonds to the Western R. R. Co. in payment of the State’s sub- 
scription, the Gencral Assembly did not exceed its power. But the General 
Assembly had no power to subordinate these bonds to others authorized to be 
issued by the Act of March 12th, 1870, 


This was a motion for an order of injunction heard before 
Russell, Judge, at Chambers in Wilmington, June 7th, 1871. 
The plaintiff filed a complaint stating in substance the various 
acts of the General Assembly in reference to itself. The 
opinion of the Court only renders it necessary to state the 
substance of certain acts bearing upon the matter in litigation, 
and certuin facts connected therewith. 

It ig admitted that the defendant has in possession fifty 
bonds cf $10,000 each, issued by the plaintiff and payable 
to bearer, and also detached coupons of fifty other bonds 
issued by the plaintiff, amounting to some $200,000. These 
bonds were originally placed in the hands of the Treasurer, 
from whom defendant obtained them, under and by authority 
of two acts of the General Assembly, dated in February, 1859 
and February, i861. By these acts the Treasurer was author- 
ized to deliver to the plaintiff a eertain number of bonds with 
coupons attached, for which the plaintiff was to deposit a like 
numoer with the Treasurer; and it is further provided.in said 
acts “that to secure the principal and interest of said bonds, 
issued by the Wilmington, Charlotte and Rutherford Railroad 
Company, the State of North Carolina shall, by this act, have 
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alien upon all the estate of said Company, both real and per- 
sonal.” Onder these acts an exchange was made of two hun- 
dred bonds of $10,000 each. By the Act of 1866 and ordi- 
nance of the Convention, the plaintiff was authorized tv bor- 
row money, not exceeding $2,500,000 by the issue of bonds, 
aud to secure the same, execute a mortgage, “conveying its 
franchise and property, including its road-bed, &c., &c¢., and 
the mortgage so executed, &c., snall have priority over any 
lien or claim held by the State,” “and the State shall be in the 
position of a second mortgagee.” Under an Act passed 25th 
February, 1867, the Treasurer was directed to subscribe on be- 
half of the State, one million of dollars to the capital stock of 
the Western Railroad Company, the defendant, to be paid in 
second mortgage bonds of the Wilmington, Charlotte and 
Rutherford Railroad-Company. In payment of this subscrip- 
tion the bonds in litigation were delivered to the defendant in 
the year 1867 or 1868. The act further provides that the bonds 
above referred to, shall be “subject to the same equities the 
State now has.” 

By an Act of the General Assembly, ratified March 12th, 
1870, the plaintiff was authorized to borrow money by an is- 
sue of bonds, notto exceed two millions five hundred thousand 
dollars, and execute a mortgage conveying its franchise, prop- 
erty, &c., which, when executed shall have priority over any 
lien or claim held by the State in the property so conveyed. 

The plaintiff alleges that the mortgage has been made and 
the Company is endeavoring to negotiate the bonds secured by 
said mortgage, and that they are second mortgage bonds. The 
complaint farther states, that the defendant is endeavoring to 
sell the bonds above referred to, representing wniruly that they 
are second mortgage bonds and thereby interfering with the 
sale by the plaintiff of the second mortgage bonds issued un- 
der the Act of 12th March, 1871, and asks that the defendant be 
enjoined from negotiating, transferring or in any way disposing 
of the bonds or detached coupons. 
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Defendant claims that the State had a right to transfer 
these bonds in payment of her subscription. That they were 
so transferred ; that they are held and claimed as second mort- 
gage bonds and were delivered before the passage of the Act 
of 1870, and are not subject to any lien created by that act. 

Upon application to Judge Russell, notice was issued to de- 
fendant to appear at Wilmington and show cause why an in- 
Junction should notissue. Defendant appeared, and the matter 
being heard, His Honor issued an order restraining the defend- 
ant from selling, transferring, &c., the said fifty bonds issued 
by plaintiff, and the detached coupons, &e. From which or- 
der defendant appealed to the Supreme Court. 


Strange for plaintiff. 
Battle & Sons, J.C. McCrae, for defendant. 


Pearson, C,J. The fact that the State of North Carolina 
has been exceedingly liberal in its efforts to aid a general sys- 
tem of internal improvements, is admitted by all. 

How far these efforts have been judicious, is a matter upon 
which it is not ours to decide. The question before us is con- 
fined to the parties to this action, and to the legal rights and 
equities growing out of the very complicated legislation in 
reference thereto. Wecan only remark from a general view 
of the subject, that while the State has failed to attain its pur- 
pose, the General Assembly is charged with an unwarranted 
exercise of power, at the instance of one of the parties to the 
prejudice of the other. 

- We do not concur in the view taken on the part of the 
plaintiff, to-wit: That the effect of the exchange of bonds, was 
simply to put the bonds of the Wilmington, Charlotte and 
Rutherford Railroad Company, into the possession of the State 
as a mere depository or pledgee, and consequently, that the 
General Assembly had no power to dispose of them and the 
act transferring a portion of them, in payment for stock of the 
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Western Railroad was witheut authority, wltra vires and void. 
Thus leaving it in the power of the General Assetnbly after- 
wards by the Act of 1870, to subordinate these bonds, so at- 
tempted to be transferred in regard to the priority of the 
mortgage by which they were secured, to another set of bonds, 
which the plaintiff was by that act authorized to issue; and 
“so secure the payment of the same, by a mortgage which 
shall have priority over any lien or claom of the State,” the 
idea being, that as the General Assembly had no power to 
dispose of these bonds and the mortgage by which they were 
secured, the transfer vested no title in the Western Railroad 
Company, and was a nullity, and of course the General As- 
sembly in 1870, had power to subordinate them by putting 
them on the footing of third mortgage bonds. 

On the contrary, after a careful consideration of the many 
acts of the General Assembly, and of the ordinances bearing 
upon the question, we are of opinion that the legal effect of 
the exchange of bonds and of the mortgage, was to vest the 
ownership of the bonds in the State, secured by the mortgage. 

Consequently the State had a valuable interest in their 
bonds and mortgage, as a fund which the General Assembly 
had power to dispose of in aid of any other work of internal 
improvement, or for any other purpose, subject of course, to 
existing equities, and the General Assembly did not, in trans- 
ferring a portion of these bonds to the defendant, exceed its 
power as owner of the fund or act in bad faith to the plaintiff, 
as the act making the transfer, especially provides. “for the 
transfer of these bonds as second mortgage bonds of the Wil- 
mington, Charlotte and Rutherford Railroad Company ; now 
held by the State, and secured by a mortgage upon all estate, 
both real and personal, belonging to said company, subject to 
the same equities the State now has, ratified February, 1867 ; in 
other words the bonds and mortgage are transferred to the de- 
fendant, with the legal rights and equities of the State, and 
subject to the legal rights and equities of the plaintiff, existing 
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at the time of the transfer, it tollows that the General Assem- 
bly had no power by the Act of 1870, to subordinate the bonds 
which had thus been transferred to another set ot bonds, which 
by the latter act, the plaintiff was authorized to igesue. 

Indeed the Act of 1870, by its proper construction, does not 
purport to do so, tor it only provides that these last bonds 
shall have priority over any lien or claim of the State,” and 
does not attempt to give priority over the bonds and mort- 
gace, which the State had betore transferred to the defendant. 

This disposes of the case, for the gravamen of the complaint 
is, “that the defendant is now endeavoring to sell the said 
bonds, untruly representing them to be second mortgage 
bonds, and is thereby interfering with the sale by the plaintiff 
of the second mortgage bonds, issued under the Act of 12th 
March, 1870.” Whereas, as we have seen, the defendant 
holds the bonds in question under a prior and valid transfer of 
the bonds and mortgage. 

The question, whether these bonds in the hands of the de- 
fendant are subject to be redeemed by the plaintiff, under 
section 4, Act 1861, which provides that the plaintiff may 
at any time redeem from the Public Treasurer any number 
orf portion of its bonds, “the same then being the property 
of the State by paying the par value thereof, or if the bonds 
of the. State are below par, by paying therefor the same 
price as the State bonds command in the market—is not 
presented by the pleadings; there is no offer by the plain- 
tiff to redeem the bonds—so it is a hypothetical case, which 
may never -be presented, and the act under which the de- 
fendant derives title, especially provides that the transfer is 
made subject to all equities, 

This is notice to all persons who may take title, from the 
defendant, derived under the Act 1867. 

The plaintiff has no standing in Court upon that ground, 
nor are the provisions of this section set up as.a ground for 
asking the interference of the Court. 

Error. Order reversed. This will be certified. 


JANUARY TERM 1872. 98 


eae a pm ms ew ete a i a pe at Sa IEE AA A SE hk A I IN FOP 


A. A, McKEITHAN & Sons v, JoWN WALKER ann W. J. Grown, 


nt tg a ee ee mere TR pe Ue ents eye te page See nee SPREE A RR REI oS st mM oe 


A. A. MCKEITHAN & SONS ox. JOHN WALKER & W. J. BROWN, 


1. Where a debtor execnics a deed in trust to a trustee to seeure cerlain debts 
therein mentioned, and after the registration of the deed, a creditor obtains 
judgment and has the same duly docketed; the judgment under the provisions 
of C. C. P., Sec. 264-508, is a lien upon the equitable estate of the debtor. 


2 Thelen thus acquired cannot be enforced by a saie under exceution. In 
order to sell an equitable estate not liable to sale under exeeution, the plain- 
tiff in the execution must resort to his action (as formerly, to Will ia caatty,) 
to ascertain the rights of all parties interested, and lo enforee his ten. 


3. The purpose of the Code of C. P., Sections 264-266, was to give a remety 
by ** Proceedings Supplemental to Execution,” to a vieintifl only in case, the 
defendant had no known property liable to execution, or fo whaiis inthe nefure 
of execution, proceedings to enforce a sale to satisfy the debt. 


4, Supplemental proceedings may be commenced beiore the sale of the pro- 
perty levied on, on affidavit, or other proof of its iInsudiciont vatuc. But ne 


+ 
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final order can be raade, appropriating to the creditor avy premerly discovered, 
until the property previously levied cn, has been exhanated, 


Harrison vy. Pattie, 1 Dev. Eq., 541. 
Sprinkle v. Martin, at this Term, cited and approved, 


Motion under Sec. 266, ©. C. P., heard before Qussel!, 
Judge, at Fall Term 1871, at Robeson Superior Court. 

The plaintiffs made oath that one John Walker was indebted 
to them in the sum of four hundred dollars, based upon two 
inagistrates’ judgments, docketed in the Superiour Court of 
Robeson County, on the 25th of June, 1870; executions on 
said judgments are “returned unsatisfied,” and they believe 
that one W. J. Brown has in his possession property of the 
defendant, or is indebted to him in an amount exceeding ten 
dollars. 

The said W. J. Brown, in obedience to an order directed to 
him, accepted service thereof, appeared before His Ionor, and 
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made oath that he holds a deed of trust executed to him by 
John Walker, March Ist, 1870, to secure certain debts therein 
mentioned, and if the said debts are not paid off on or before the 
the Ist of Jan., 1871, then affiant is authorized to sell said lands, 
apply the proceeds to the payment of said debts, and if any sur- 
plus, to be paid to John Walker. Said lands supposed to be worth 
about seven hundred dollars; that said jands were conveyed 
by Walker and wife to Roderick McCaskill and J. C. McCas- 
kill, on the 28d November, 1870; it having been previously 
assigned to John Walker as a homestead, dated November 28, 
1870. He further declared that-he had never sold'said land. 

The plaintiffs asked for a decree against W. J. Brown, trus- 
tee of John Walker, requiring him to’ sell the land held in 
trust by him, and after paying the debts and costs provided for 
in said deed of trust, then to pay the surplus to the plaintiffs 
on their executions, which motion was refused, and judgment 
rendered against the plaintiffs for the costs, from which the 
plaintifis appealed. 


W. McL. McKay, for plaintiffs. 
Thos. McNeill for defendants. 


Ropman, J. The plaintiff, by docketing his judgment, 
acquired a lien on all the real property of the defendant 
Walker, in the county of Robeson, at the time of the docket- 
ing—-C. C. P., see. 254-503. The judgments were docketed 
25th June, 1870; the deed in trust from Walker to Brown was 
made Ist March, 1870. At the time of the docketing, there- 
fore, the defendant Walker had a resulting trust in the land 
conveyed after payment of the debts secured. The first ques- 
tion to be considered then, is; was this equitable estate sub- 
jected to the lien of the docketed judgments. Thelaw before 
C. OC. P. is clear, As to all estates in lands which might be 
sold under execution at law, a lien was created by the issuing 
of an execution which related back toits teste. But as to such 
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equitable estates as were not liable to sale under execution at 
law, but the sale of which to satisfy a judgment, might be en- 
forced by bill in equity, no lien was created by the issuing or 
levy of an execution, but only by the filing of a bill. The 
estate of Walker belonged to this last class.—Sprinkle v. Mar- 
tin, this term. } 

The reason why no lien was created in such a case, by the 
issuing of an execution is thus stated by //enderson, JS., in Har- 
vison v. Battle, 1 Dev. Eq. 541. “ As therefore it (the result- 
ing trust) could not be levied on cr sold by the common law 
to satisfy the execution, no lien arose from its issuing, or what 
the Sheriff calls its levy. Jor as the lien arises, or 1s created 
as a mean to the end, it would be vain forthe law to raise it, 
when the end could not be attained.” Whatever was the 
weight of this reasoning, the rule became settled, and created 
an unnecessary and inconvenient difference between legal and 
certain equitable estates on the one side, and certain other 
equitable estates on the other side. 

We think this difference was abolished, as far as in reason 
and the nature of things it could be by See. 254, C. C. P., above 
cited. This section says that the docketed judgment shall be 
a lien on all the real property of the defendant ; it makes no 
exception of equitable estates, and certainly, such estates are 
property. | 

It must be noted, however, that this section does not make 
liable to sale under execution any equitable estates which 
were not so by the construction of the 4¢¢ of 1812, (Revised 
Code, ch. 45, see. 4, 5,) before the C. C. P. 

In order to sell an equitable estate, not hable to sale under 
execution at law by that Act, that is to say, one which is nei- 
ther a pure and simple trust, nor an equity of redemption, the 
plaintiff in the execution must still resort to his action, as for- 
merly to his bill in equity to ascertain the rights of the parties 
and enforce his lien. The only effect of the Code is to give 
him the benefit of a hen by the docketing of his judgment, 
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instead of by the filing of his bill, or the issuing of his sum- 
mons in an action to enforce it. Thus the law is made 
more;uniform, and the unnecessary and useless distinction be- 
tween legal and equitable estates is abolished. 

And that is probably as far as the law can safely go im 
that direction. It must be observed too, that this lien may be 
waived, or lost, as all others may, by a delay of the creditor 
to enforce jt, until circumstances occur to made its enforce- 
ment a fraud upon others. But that point does not arise 
here, and nothing need be said upon it. 

Tt will be seen that no ailusion is made to the fact stated 
in the affidavit of Brown, the garnishee, relative to the trans- 
actions with McCaskill, or to the homestead of Walker. No 
adjustment of the equities of the partics in the land, can be 
madein this proceeding. That can be done only in an action 
brought to sell the resulting trust, when all persons claiming 
interests will be brought before the Court, and entire justice 
can be done. Neither the Clerk, nor the Judge, otherwise 
than in the regular course of such action, has jurisdiction to 
order the sale of such an equitable estate. 

Having thus stated the position of the plaintiff.in respect 
to the real property of the defendant Walker, the next ques- 
tion is; did the plaintiff entitle himself to the relief given 
by sections 264, et seg. of C. C. P., under the title of “ Pro- 
ceedings supplemental to execution.” 

We think that the purpose of the Code was to give those 
remedies to a plaintiff, only in case, the defendant had no 
known property liable to execution, or to what is in the na- 
ture of execution, viz: Proceedings to enforce its sale, for the 
satisfaction of the debt, sufficient in value, to satisfy the debt. 

In this case, execution issued, which was levied on the es- 
tateof Walker. The levy,is, perhaps only material, as show- 
ing the knowledge of the plaintiff that Walker had property 
liable to his debt. Probably, the docketing of the judgment 
has on real property all the effect of alevy. If there be a 
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lien on property, it must be shown either by a sale of the 
property, or by affidavit, that the property is insufficient in 
value, to satisfy the debt. 

Wesee no reason why the proceedings given by sec. 266, 
may not be commenced before the sale of the preperty levied 
on, on an affidavit, or other proof of its insufficient value, 
just as a subsequent levy may be made, after a previous in- 
sufficient one; but clearly no final order can be made, appro- 
priating to the creditor any property discovered under this 
section, until the property previously levied on, is exhausted, 
for until that is done, it cannot be known whether anything is 
still owing. Until the property levied on can be brought to 
sale by a proper proceeding, the property discovered by the 
garnishee, may be levied on, as a security for the deficiency. 

In the present case, the plaintiff had neither caused the real 
property of the defendant Walker to be sold, nor did he make 
any proof: that it was of less value than his debt. , 

Under such circumstances it could not appear that any 
thing was due to him, and he did not entitle himself to sup- 
plemental proceedings. 


JUDGMENT AFFIRMED, 
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Wherea Judge, in response to a prayer for special instructions, complies 
gtrictly therewith, if cannot be error. More especially, when his charge is quite 
as favorable, as the testimony warrants. 

Whether under the words ‘‘my plantation,” used in a will, all lands contiguous 
toithe home place ot the testator, will pasa, quere. 

Howe y. Davis, 10 Iredell, 481. Bradshaw y. Zllis, 2 Dey. & Bat. 20, cited and 
commented on. 


This was an action of -‘ectment tried before His Honor,. 
Judge Buxton, at Fall Te:-. 1871, of Montgomery Court. 

Tke question in the Court below was, whether a tract of 
land known as the McLeod tract, of 100 acres, passed to the 
plaintiff under the words “my plantation” contained in the 
first clause of her husband’s will. 

Testimony was introduced by the plaintiff to show that the 
land in controversy, adjoined the lands on which the testator 
lived or was contiguous thereto. Testimony tending to prove 
the contrary was introduced by the defendant. His Honor 
charged the jury, that if the home tract of the testator was 
contiguous to the Martin tract, then the whole of the Martin 
land, including the Alexander McLeod 100 acres, passed to the 
plaintiff, for life &c., and he added, being thereto requested, 
that if the testator claimed, that all his lands were contiguous, 
whether they were so or not, the whole would pass to the 
plaintiff, under the will of the testator. 

There was a verdict for the defendant. | 

Rule for new trial for alledged error in the charge of the 
Court. Rule discharged. Appeal to the Supreme Court. 


New McKay, for plaintiff, 
Battle & Sons, for defendant. 


Boypren, J. The only question made in this case, is, as to 
the charge of His Honor. 
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His Honor instructed the jury, that if the Alexander Mc- 
Leod tract of land, being the land in dispute either adjoined the 
plantation of the testator, or lay contiguous thereto, the plain- 
tift was entitled to recover. In this charge, we think that if 
there was any error, it was certainly not to the prejudice of 
the plaintiff. 

It will be remembered, that there was no evidence, offered on 

the part of the plaintiff, that the tract of land in controversy 
had been used by the testator asa part of his plantation. But 
the plaintiff attempted to show that it adjoined the plantation, 
or that it lay contiguous thereto; and His Honor instructed 
the jury that if it adjoined the plantation or lay contiguous 
thereto, then the plaintiff was entitled to recover. 
_ This was yuite as favorable a charge as the plaintiff was 
entitled to, upon the testimony; as the Court does not hold, 
that it would certainly follow, that if it adjoined or lay contig- 
uous, it would pass to the devisee under the words “my plan- 
tation.” It might not, as it by no means follows, that by the 
term “my plantation,” all the adjoining and contiguous lands 
pass. 

The true enquiry was, did the particular tract of land, 
which lay a mile and a quarter from the residence of the testa- 
tor, across Mountain Creek, where there was a blacksmith shop, 
eccupied only as such, constitute it, a part of the plantation. 
It might have been, so considered and so used by the testator, 
but there is no proof in the cause, that the tract in controversy 
was and is a part of the plantation, or that it was considered 
as a part thereof by the testator; but the plaintiff seems to 
have put her case solely upon the ground that the tract in dis- 
pute either adjoined or lay contiguous to the plantation; but 
the jury have found that the land neither adjoined, nor was 
contiguous. 

It is true, that in the case of Howe v. Davis 10 fre, 43], it 
was settled that as the devisor actually cultivated two 
tracts, one of which he called his home place, and the 
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other the Brown place, yet as he cultivated. both tracts as 
one farm, they passed under the designation of his plantation, 
and in the case of Bradshaw v. Ellis, 2 Dev. and Bat. Ey. 20, 
the Court held that “‘my plantation,” carried two tracts which 
were half a mile apart, when both tracts had been cultivated 
together by the testator as one farm. | 

In our case, there was no proof that the tract in dispute, 
had ever been cultivated asa part of the plantation of the 
devisor, | 


THERE 18 No Error. Let this be certified. 


COUGHLAN, RANDALL & UO., and JAMES FORSYTHE 1s. R. M. WRITE, 
| SHERIFF, &c. 


1. The Circuit Court of the United States, fs not, in any sense, a foreign Court: 
its judgments and process bind proprio vigore, and create legal rights, which 
the State Courts are bound to recognize, and will enforce, when the estate or 
property subject to the right, comes, within their control. 


» Executions issued from thc United States Courts createa lien from their teste. 


S. Where a judgment was'obtained, in the Circuit Court of the United States, 
and execution was issued thereon an@ levied upon the land of the defendant in 
said execution, and when a Sheriff, had other executions from the State 
Courts, against the same party issued upon judgments, some of which, were of 
lien before and others after, the teste of the execution from the Circuit Court, 
and the Sheriff had levied upon and sold the land of the defendant, held, that 
the plaintiffs in the execution from the United States Court were entitled to the 
residue of the money inthe hands of the Sheriff after satisfying the judg- 
ments of a prior lien to theirs’, and that upon a rule in the Superior Court the 
Judge should have ordered the application, accordingly. 


This was a motion, to compel the Sherift of Mecklenburg 
eounty, to apply the surplus of money in his hands, arising 
from the sale of the real and personal property of one Taylor, 
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after satisfying certain executions of a lien prior to the 29th 
day of November, 1869, to the payment, of plaintiff’s execu- 
tions. The Sheriff sold the property ef Taylor, under execu- 
tions, some of which, were of lien prior to the 29th day of 
Noy., 1869, and others, of lien subsequent to that time. 
After satisfying the first named executions, there was a surplus 
in his (Sheriff’s) hands of about $3,000. 

The plaintiffs obtained judgment, in the Ciremt Court of 
the United States, on the 29th day of November, 1869 ; execu- 
tions were issued upon the judgments bearing teste the last 
Monday in November, (29th) and came to the hands of the 
United States Marshal, and were levied, respectively, on the 
19th and 29th ot January, 1870. The proceeds of the sale, of 
the personal property of Taylor, was not sufficient to discharge 
and pay off the executions in the hands of the Sheriff, of. a 
prior lien to Nov. 29th, 1869, but the proceeds of the sale of 
the realty, was more than sufficient. Upon this statement of 
facts, the presiding Judge, His Honor, G. W. Logan, refused 
the motion. From which judgment plaintiffs appealed to 
the Supreme Court. 


W. H. Batley, (with whom were Phillips & Merrimon) tor 
plaintiffs, cited and relied on. Bayard v. Bayard, 5. Penn. 
Law Jour., 160. Azcarati v. Fitestmmons, 3 Wash. C. C. 184. 

J. H. Wilson and H. W. Guzen, for defendant. 


Ropman, J. On the last Monday in November, 1869, (be- 
ing the 29th day of the montli) Coughlan, Randall & Co., 
obtained a judgment in the Circuit Court of the United States 
for the District of North Carolina against one Taylor, 
as did also James Forsythe. “2% fas upon these judgments, 
tested of said last Monday in November, 1869, were duly issued 
to the United States Marshal, and levied by him on the lands 
of the defendant Taylor, on the 16th January, 1870. 

These lands and certain personal property of the defendant 
had been previously levied on by the Sheriff of Mecklenburg 
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County, under executions from the State Courts, tested before 
29th November, or which had issued upon judgments docketed 
before that day. The personal property had also been levied 
by a constable prior to 29th of November, to satisfy sundry 
executions from Justices of the Peace. 

In April 1870, the Sheriff sold the personal and real prop- 
erty, and with all of the proceeds of the sale of the personal 
property, and a part of the proceeds of the sale of the land 
paid off the prior executions, docketed judgments and justice’s 
executions, in his hands; leaving a residue of $3,559.92 de- 
rived from the sale of the land. The Sheriff had also in his 
hands at the time of the sale, executions from the State Courts, 
on judgments docketed, after 29th November, 1869. 

Coughlan, Randall & Co., and Forsythe, moved, in the Su- 
perior Court of Mecklenburg, that the Sheriff be ordered to 
to apply said residue to the payment of their claims, which 
order the Judge refused to make, but ordered the Sheriff to 
apply it to the executions in his hands from the State Courts. 
From this order they appealed. 

We think the principles on which this question must be 
decided are clear. It was settled law before the C. OC. P., that 
executions levied on land had priority from their respective 
teste. Had the execution from the United States Court issued 
from the Court of any county in the State and gone into the 
hands of the Sheriff, there could have been no doubt but that 
it would have been entitled to priority of satisfaction over 
judgments docketed after its deste. 

The United States Courts in this State adopted our former 
rule that an execution binds from its ¢es¢e, and it still holds in 
those Courts. But it is said that because the fund is in a State 
Court, that Court, will ignore the judgments in the United 
States Court, and distribute the fund exclusively amongst the 
erediters by judgment in the State Courts, notwithstanding 
their eubsequent date. We think such a proposition is founded 
on a misconception of the relations of the several Courts. The 
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Circuit Court of the United States is not in any sense a for- 
eign Court. Its judgments and process bind proprio vigore, 
and create legal rights, which the State Courts are bound to 
recognize and will enforce, when the estate or property subject 
to the right, comes, within their control. In doing so, they do 
not proceed on any ground of international comity, but on the 
ground, of giving effect, to a legal right. by the éeste of the 
executions from the U.S. Court the plaintiffs acquired a lien 
upon the land of the defendant, subject to prior liens, and the 
fund now in Court, is what remains of that land, after the dis- 
charge, of the prior liens. If the Sheriff had sold only so 
much of the land as was necessary to discharge the executions 
in his hands, and left a. part of the land unsold, the United 
States Marshal could have sold that part; and his right to 
have this money, which represents that part of the land, is just 
the same. 

We think the Judge erred. His order should have required 
the fund to be paid to the U. 8. Marshal to be distributed 
among the plaintiffs under the order of the Cireuit Court. If 
the fund were in this Court, we could make the order here; 
but as it is in the Court below, the case will be remanded, to 
be proceeded in according to this opinion, Let this opinion be 
eretified. 

As the Sheriff appears to have acted fairly, the plaintitis 
will recover no costs of him, in this Court. 
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1. The confessions of a prisoner ought to be received with great caution, and 
unless they are free and voluntary, and without fear produced by threats, or 
inducements of temporal advantage, ought to be rejected. 


%, The examination of a prisoner as to his own guilt, taken before a committing 
magistrate, is not admissible in evidence, when the statement is made under 
the constraint of an oath, and theretore, not voluntary. The objection to the 
admissibility of such evidence, is muchstronger, if the prisoner be under arrest. 


3, To authorize the introduction of parol evidence as to confessions of a pris- 
oner, taken before an examining magistrate, it must, appear affirmatively that 
there was no examination recorded as required by law. 


4, Under the Act! of 1868-’69, ch, 178, the prisoner is entitled to the benefit of 
counsel, and before his examination it is the duty of the magistrate to 
inform him of the charge against him, and ‘‘ that he is at liberty to refuse to 
answer any question that may be put to him, and that his refusal shall not be 
used to his prejudice.’ Such examinations are judicial confessions, and the 
policy of the law requires them to be taken under the protecting caution and 
oversight of the judicial officer—this caution is an essential part of the pro- 
ceedings and must be given to a prisoner under arrest, to render- his examina- 
tion admissible in evidence. 


5. The reason of the statule extends to an inquisition by a coroner. In this 
respect, he is, an examining magistrate. 


6. When a prisoner 1s brought before a coroner while he is holding an inquisi- 
tion, and after witnesses had been examined, a post mortem examination made, 
and a verdict entered np, in answer to a question asked by the foreman 
of the jury ‘‘confessed,”’ held, that although after the first question was put, 
the prisoner was cautioned by the coroner not to answer, the caution came 
too late, to afford the protection which the law requires, and the confession 
was inadmissible. 


7, Whena phystcian was examined as a witness, and stated that he had exam- 
ined the prisoner, and was of opinion that she had been delivered of a child 
within three or four days, and it was proposed to ask him ‘‘whether from his 
experience and knowledge of females in three or four days after the delivery 
of a child, and ander the circumstances detailed by the evidence, the prisoner 
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was in a frame of mind to give an intelligent answer, or know what she was 
talking about?’ Held, that the question was proper, and should have been al- 
lowed. 


§. The ruleof law in criminal cases, requiring proof beyond a reasonable doubt, 
does not require the State, even in a ease of circumstantial testimony to prove 
such a coincidence of circumstances as excludes every hypothesis except the 
guilt of the prisoner. The true rule is, that the circumstances and evidence 
must be such, as fo produce a moral certainty of guilt, and to exclude any 
other reasonable hypothesis. 


State vs. Broughton, 7 Iredell, 96, State vs. Young, 1 Winston, 126, State vs. 
Parrish, Busbee 239, Queen vs, Johnston, 2 Heard L. C., cases 504, cited and 
approved. 


This was an indictment for murder, tried before Cannon, 
Judge, at Forsythe Superior Court, Fall Term 1871. 

The facts of the case are as follows: 

On Saturday or Sunday, about the 6th day of May, A. D. 
1871, an after-birth was found at a mill pond near the prison- 
er’s residence. The neighbors, believing that a child had been 
murdered on Monday, drew off the water of the pond in 
search of its body. While this was going on, the prisoner was 
brought to the place where the after-birth was found, but then 
denied any knowledge of it. Nothing being found in the 
pond, search was made in the woods and the body of a child 
was found, buried within one hundred yards of the prisoner’s 
house. She and her mother were arrested shortly thereafter. 
About an hour after dark a coroner’s jury and an examining 
physician arrived at the place and held an inquest. The body 
of the child was brought near the door of the house in which 
prisoner lived. While the inquest was being held and a post 
mortem examination was being made by the physician, the 
prisoner was lying ona bed in the house, (which consisted of a 
single room,) weeping and groaning. Suddenly, she sprang to 
the door and as suddenly sprang back again, and fell upon the 
bed and was much excited. After the post mortem examina- 
tion had been finished, witnesses examined, and verdict of the 
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jury rendered, the prisoner, in answer to a question asked by 
the foreman ot the jury, confessed. The coroner, after the 
first question was put, cautioned prisoner, telling her not to 
answer, that it was none of his business and that her answers 
would be used against her. VPrisoner’s counsel asked His Hon- 
or to exclude the confessions. His Honor admitted them and 
prisoner excepted. The physician stated that he had examined 
the prisoner, and was of opinion that the prisoner had given 
birth to a child within three or four days before the inquest 
was held. The prisoner’s counsel proposed to ask witness, 
“from his knowledge of the condition of females in three or 
four days after the delivery of a child, under the circumstances 
as detailed by the evidence, the prisoner was in a condition or 
frame of mind to give an intelligent answer or know what she 
was talking about?” This question was objected to, and the 
objection sustained by the Court. Inthe argument to the 
jury, the prisoner’s counsel proposed to read from a medical 
work, certain extracts, not as evidence, but as a part of their 
argument applicable to the evidence. ‘This was objected to, 
and disallowed by the Court. The theory of the prosecution 
was, that the child had come to its death by a blow witha 
stick on the top of its head. The physician testified, that be- 
tween the scalp and the skull, he found a collection of coagu- 
lated blood about the size of a half-dollar with several smaller 
spots of like kind surrounding it. That in his opinion, it was 
improbable that a blow upon the top of the head, sufficient to 
cause death, would not have been attended with contusion or 
laceration of the skin, a fracture of the skull, &c. That the 
appearance on the head was not uncommon from natural 
causes. That he could account for the death otherwise than 
by violence, viz: by neglect. Upon this testimony the pris- 
oner’s counsel asked His Honor to charge the jury, that before 
they could convict, the evidence must be so strong as to ex- 
elude every other reasonable hypothesis than the guilt of 
the prisoner. His Honor did not so charge, but told the jury 
the evidence must satisfy them beyond a reasonable doubt. 
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Prisoner excepted. Verdict of guilty. Rule for a new trial. 
Rule discharged. Judgment. Appeal to the Supreme Court. 


Attorney General, for State. 
Morehead & Watson, for defendant. 


Dicz, J. The rules of evidence as to the admissibility, on 
a trial tor crime, of the previous confessions of the prisoner, 
have been much discussed, both in this country and in England, 
and have given rise to considerable conflict of judicial opinion. 
It is not necessary for us to enter into this intricate maze of 
judicial uncertainty as the principles which govern this case 
are founded in natural justice and upon high authority. The 
confessions of prisoners are received in evidence upon the 
natural, as well as legal presumption, that a prisoner will not 
make an untrue statement, against his owninterest. ‘This pre: 
sumption is weak or strong, according to the various circum- 
stances and facts of the particular case. All the authorities 
agree that such evidence ought to be taken with great caution 
and unless the confessions were free and voluntary, and made 
with deliberation and without fear, excited by threats, or in- 
ducement of temporal advantage, they ought to be rejected as 
evidence ona trial for the admitted crime. Nemo tenetur 
seipsum accusare was a well established maxim of the common 
law, and was applicable, both in civil and criminal proceedings. 
Even the Court of Chancery, in enforcing discovery does not 
depart from this general policy of the law and will not require 
a party to discover matters to criminate himself, or expose him 
toa penalty or forfeiture. No examination of a prisoner as to 
a crime charged against him was allowed in England until the 
passage of the statutes of Pld. & M1 Greenleaf on Hv., 256. 

The provisions of these statutes were substantially re-enacted 
in this State, (/2ev. Code, Ch. 35), and many decisions have 
been made under them. 

It is well settled that the examination on oath of a prisoner 
as to his own guilt, taken before a committing magistrate is 


110 IN THE SUPREME COURT. 


a 


State v. MaRrma MaTrHews. 


I oy A ree Rr re 


not admissible in evidence, as the statement was made under 
the constraint of an oath, and therefore was not voluntary, 
State v. Broughton, 7 Ired., 96. The objection, to the ad- 
missibility of such evidence, is much stronger, if, at the time 
of the examination, the prisoner was under arrest, for the al- 
leged crime, State v. Young, 1 Wiénst., 126. 

To authorize the introduction of parol evidence, as to the 
confession of a prisoner, before an examining magistrate, it 
must appear, affirmatively, that there was no examination re- 
corded, as required by law.—State v. Parish, Busb., 289. 

The Courts, in acting under these statutes, have generally 
construed them with liberality towards prisoners, and have 
regarded with suspicion, confessions made to “a person in au- 
thority,” and have thus manifested a tendency to return to the 
liberal and humane principles of the common law, upon this 
subject. 

The hardships and injustice, which often occurred to prison- 
ers, under the statutes of Phillip and Mary, and the advancing 
civilization of the age, called for additional legislation in Eng- 
land, which 1s now embodied in the statute of 11 and 12 Vict. 
The principles of this statute are contained in the Acts of 1868 
~9, ch. 178. Under this statute, the prisoner is entitled to have 
the benefit of counsel, and before his examination is com- 
menced, it is the legal duty of the magistrate, to- inform him 
of the charge made against him; and “ that he is at liberty to 
refuse to answer any question that may be put to him, and that 
his refusal to answer shall not be used to his prejudice, in any 
stage of the proceedings,” and the. examination shall be re- 
duced to writing, and submitted to him for correction and ex- 
planation. Stch examinations are termed judicial confessions, 
and the policy of the law requires them to be taken under the 
protecting caution and oversight of the judicial officer. This 
caution is an essential part of the proceedings, and must be 
given to the prisoner under arrest to make his examination 
admissible in evidence. 
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The reasons of the statute extend to the inquisition of the 
coroner, for, in this respect, he is an examining magistrate. 
When a person is slain, it is the duty of the coroner to make 
inquiry, as to all the material circumstances attending his 
death, and find out, it possible, who is guilty of the homicide, 
either as principal or accessory, and “shall cause them to be 
taken and delivered to the Sheriff, and committed to jail.” 

In this case, we are only considering the admissibility in 
evidence of confessions made in the presence of examining 
and committing officers. Wewill not enter upon the many 
distinctions which have been drawn by Judges, as to what 
fear, hope, or other inducement will exclude confessions made 
to other persons in authority, or to private persons. 

The law requires its officers to administer justice, with cau- 
tion and with mercy, and will not allow them to act the part 
of mere detectives of crime. 

The fear and apprehension which is naturally produced by 
an arrest and charge of crime, which is often increased by his 
ignorance of legal proceedings, and by the manner, appearance 
and language of the excited crowd, which is usually present 
when an examination is taken, are well calculated to throw 
him off his guard, and deprive him of his usual self- possession 
and prudence. ‘The present wise and beneficent policy of the 
law allows a prisoner under arrest, time for deliberation, and 
an opportunity to obtain correct legal advice, so that the state- 
ments which he may make on an examination, are made of his 
own free will, and with full knowledge of the nature and con- 
sequences of his confessions. 

The wisdom and enlightened policy of the statute, which 
we are now considering, are clearly exemplified in the case 
before us. ‘From the evidence it appears, that an “after-birth,” 
was found near a millpond, which induced the neighbors to 
believe, that a recently-born infant had been murdered. This 
circumstance naturally produced much excitement, and caused 
an active search to be made, in which the body o1 a child was 
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found. The prisoner and her mother were arrested, and in a 
short time the coroner and a jury appeared to make an inqui- 
sition. A post mortem examination was made in the night 
time, and near the door of the prisoner’s house. “ During 
“this time prisoner was in the house, which consisted 
“of a single room, lying on a bed, weeping and groan- 
“ing, the house filled with persons; that suddenly she sprang 
“up and out of the door, and as suddenly sprang back, and 
“fell upon the bed, and was very much excited. The post 
“mortem examination being finished, evidence of witnesses 
“taken and verdict of Jury entered up; in answer to ques- 
“tions put by the foreman of the jury—the prisoner confesss- 
“ed. The coroner cautioned her after the first question was 
‘put, telling her not to answet, it was none of his business 
“and that her answers might be used against her.” 

The caution came too late to afford the protection which the 
Jaw requires. The record does not set out the confession, but 
it appears to have been made when the prisoner exhibited 
great agitation and mental distress, and when she must neces- 
sarily have been in a condition of physical prostration. She 
had heard the evidence of the witnesses, and the solemn ver- 
dict of the jury as to her guilt. Her response was to a ques- 
tion of the foreman of the jury, and was made without any 
previous advice as to her legal rights, and the probable conse- 
quences of her statement. She no doubt regarded the fore- 
man of the jury as a person in authority, and in her ignorance 
of the law she felt bound to answer his questions. The ver- 
diot of the jury was entered up, and she no longer had any 
expectation of safety by remaining silent, and, it may be, that 
she hoped for mercy trom her prosecutors, by making a state- 
ment in accordance with the verdict of the jury, and the opin- 
ion of the crowd. Her mother, who perhaps was her- only 
friend, was under arrest, and charged as the partner of guilt, 
and she saw no manifestation of sympathy from her neigh- 
bors who believed that she had committed a heinous crime. 
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Even if a previous caution was not required by the Statute, 
we think under the circumstances of the case, His Honor, 
would have been justified in rejecting the confessions of the 
prisoner. The wise and humane rule laid down by Hawkins, 
before the passage of the Stat. 1l and 12 Victoria, is well 
stated, and is very applicable to this case. ‘The human mind, 
under the pressure of calamity is easily seduced, and is liable 
inthe alarm of danger to acknowledge indiscriminately a 
~ falsehood, or a truth, as different agitations may prevail. A 
confession, therefore, whether made upon an official examina- 
tion, or in discourse with private persons, which is obtained 
from a defendant, either by the flattery of hope, or by the 
impressions of fear, however slightly the emotions may be 
implanted, is not admissible evidence, tor the law will not 
suffer a prisoner to be made the deluded instrument of his 
own conviction.” 2 Hawkins P. C., ch. 46, page 595. 

As the confession in this case was made before the coroner, 
without the previous cautions required by the Statute, it was 
inadmissible as evidence, and His Honor erred in allowing it 
to go tothejury. 1 Greenleaf on Fv., ch, 12. Rosece’s Or. 
Fy. 55. The Queen v. Johnston 2 ae LI. Cr. Cases 504. 

On the trial, the physician who had been summoned by the 
coroner, stated that he had made an examination of the per- 
son of the prisoner, and in his opinion, she had been deliver- 
ed of a child a few days before the inquisition was taken. “The 
prisoners counsel, proposed to ask the witness, from his experi- 
ence and knowledge of females in three or four days alter the 
delivery of a ehild, under the circumstances as detailed -by the 
evidence, the prisoner was in a condition or frame of mind to 
give an intelligent answer, or know what she was talking 
about.” 

This question was a proper one, and the witness ought to 
have been allowed to answer it. The testimony proposed 
might have been introduced, before Hia Honor passed upon 
the admissibility of the confession, and might have had an 
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important influence in determining that matter. At the time 
it was offered, it was admissible for the purpose of showing, 
that, an account of the physical condition of the prisoner, lit- 
tle aonfidencs could be ae by the jury in the truth of her 
statements. 

The hypothesis assumed by the prosecution, founded upon 
the confession of the prisoner, was, that the child was killed 
by a stroke on the top of the head with astick. The physi- 
cian who made the post mortem examination, stated on the 
trial, that this hypothesis was “highly improbable,” and gave 
intelligent reasons for his opinion, and ‘that he could account 
for the death of the child otherwise than by violence, to-wit: 
by neglect.” If the prisoner in any manner exposed the child, 
with an intent to destroy it, or by any other species of crimi- 
nal neglect caused its death, she might have been convicted 
under the second count of the indictment. If however, the 
neglect was not deliberate and wilful, but was the result of 
poverty, debility or mere inattention, she would not be guilty 
of a criminal offence. roscoe, C., Eb. 667. There was no 
evidence to show that the child died from any criminal neglect, 
#0 that, there are only two hypotheses which were presented by 
the testimony. The first founded upon the confession made 
under the circumstances mentioned; and the second arising 
from natural evidence as understood and explained by a wit- 
ness of scientific knowledge and professional experience, who 
was prompted by no motive but a regard for justice and 
‘truth. 

Tbe law presumes a person to be innocent until the contrary 
‘is. conclusively proved and the burden of proof is always on 
the State. All the text writers and numerous judicial opin- 
‘ions declare that criminal cases: must not be determined by a 
preponderence of testimony, but the evidence must. be sufii- 
cient to produce a fall conviction of guilt, to the exclusion of 
all reasonable doubt. The rule requiring proof beyond a rea- 
sonable doubt does not require the State, even in a case of cir- 
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cumstantial testimony, to prove such a coincidence of circum- 
stances as excludes every hypothesis except the guilt of the 
prisoner ; the truernle is, that the circumstances and evidence 
must be such as to produce a moral certainty of guilt, and to 
exclude any other reasonable hypothesis. i Leading Cr. Cases 
(Bennett) 822. 3 Greenleaf on Hv., Sec. 29. 

When any reasonable hypothesis of innocence exists in the 
mind of the jury, there must necessarily be a reasonable doubt 
as to the guilt of the accused, and he is always entitled to the 
benefit of that doubt. 

The charge of His Honor upon the question of reasonable 
doubt was the usual tormula adopted on criminal trials, but 
under the circumstances of this case, we think he ought to 
have given the instructions asked by the counsel for the de- 
fence. 


There must be a Venire de novo. 


Let this be certified. 
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G. M. GIBBS, Ex’r vs. THOMAS C, FULLER, et al. 


I. Where asuit was brought in tbe name of A. B. guardian ws. C. D., and was 
stated on the docket in the name of A. B. g., sometimes in the name of A. B., 
and sometimes A. B., Ex’r, or Adm’r, and after the death of plaintiff, sug- 
gested and his personal representative was madea party, itcontinued on the 
docket in the same name, until judgment was rendered, which was in favor of 
plaintiff for debt: and costs, held, that though the clerk, as a mere index 
or memorandum, continued to state the case on the docket as it had stood 
before, yet as it was the same case, it was a judgmentin favor of the per- 
sonal representative. 


2. When aplaintiff in bis complaint, purports to set out a judgment between 
certain parties, and defendant pleads nul tiel record, and it appears from an 
examination of the record, with reasonable certainty that the judgment and re- 
core are the same, held, to be sufficient. 


3. The Supreme Court, cannot reverse the finding of a judge below, upon the 
facts, yet they have aright to reverse his rulings upon the legal effect and 
operation of a record. 


4. After judgment, the statutes of amendment cure defects arising from 
‘f mistake in the name Ol any party or person, or for any informality in enter- 
ing jndgment, orin making upa record’’ kev. Code, ch.3; and ‘‘no vari~ 
ance between allegation and proof shall be material, unless it has misled.” 
C. C. P., sec. 128. 


This was an action brought upon a former decree of the 
Court of Equity, of Cumberland county, tried before Russell, 
Judge, at Fall Term 1871, of Sampson Superior Court. 

The facts necessary to an understanding of the case are 


fully stated in the opinion declared by the Court. 
Under instructions from His Honor, a verdict was rendered 


for the defendants. Judgment and appeal by plaintiff. 


James C. Mchiae, and Strange for plaintiff. 
Fuller & Fuller for defendants. 


JANUARY TERM 1872. 117 


G. M. Gress, Ex’r v. Tuomas C. FuLumr. 


Reaves, J. Suit was commenced in the name of Rebert W. 
Gibbs, guardian v. Thomas J. Curtis and others, and in 1860 
continued from term to term, until Fall Term 1861, when the 
death of the plaintiff was suggested, and George M. Gibbs, 
his executor, made party plaintiff. 

Prior to this time, the case was sometimes stated upon 
the trial docket, Robert W. Gibbs, guardian v. Thomas I. 
Curtis and others; and sometimes Robert W. Gibbs v. &e. 
and at another time, Robert W. Gibbs adm’r, v. &e. But still 
it was all one and the same case. 

After George M. Gibbs, executor, was made a party, the 
ease was still at subsequent terms, stated on the trial docket, 
R. W. Gibbs v. &e., until Fall Term 1864, when there was 
judgment in favor of the plaintiff for debt and cost. 

The question is, in whose favor is the judgment? Is it in fa- 
vor,of Robert W. Gibbs, the dead man, whose death had been 
suggested, because his name had been continued on the trial 
docket, or is it favor of George M. Gibbs, the representa- 
tive, who had been made party, but whose name was not 
upon the trial docket, but who had been;made party plaintiff 
in the cause ? 

Evidently the judgment was in favor of George M. Gibbs, 
the representative, who had been made party plaintiff. It is 
sticking in the bark, to say, that because the clerk continued 
to state the case upon the trial docket, as it had stood before, 
as a mere index or memorandum, the judgment was in favor 
of the deceased, and not in favor of his representative. 

We are of the opinon, therefore, that the judgment rendered 
at Fall Term 1864, was a judgment in favor of the present 
plaintiff as the representative of Robert W. Gibbs deceased. 

That being so, then it is alleged by the defendants that the 
plaintiff cannot recover in this case, because the allegation in 
the complaint is, that the judgment at Fall Term 1864, was 
in favor of Robert W. Gibbs, and not in favor of the plain- 
tiff in this case, George M. Gibbs. 
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This defense is to be considered as in the nature of a plea of 
nul trel" record, to be decided by the record itself, and the 
construction of the record, was, a question for His Honor. 

We do not understand that there was any question as to 
the authenticity or the terms of the record, but only as to its 
construction. Was the judgment offered in evidence, the 
judgment set forth in the complaint? His Honor held that it 
was not, and instructed the jury, “that the plaintiff had 
failed to prove his first allegation.” And thereupon the jury 
rendered a verdict for the defendant. 

The question is, was His Honor right ? 

It is true, as we have already shown, that the judgment at 
Fall Term 1864, was substantially a fadement in favor of the 
present plaintiff, as the representative of Robert W. Gibbs, 
deceased. 

And it is true, that the complaint in this case states, that the 
judgment in 1864, was in a suit “ between Robert W. Gibbs, 
plaintiff, and Thomas I. Curtis and others defendants; and 
therefore it must be admitted that the judgment shown by the 
record as we have construed it, is not precisely, and in so 
many words described in the complaint; but the complaint 
does set forth the death of Robert W. Gibbs, and that the 
present plaintiff is hisyrepresentative, and it correctly sets 
forth the other parties to the judgment, and the time of 
its rendition, and its precise amount of principal, interest 
and costs. So that with reasonable certainty it is seen that the 
judgment shown by the record, is the jadgment set out in the 
complaint, and thereby the plaintiff did make out his first al- 
legation. 

We think therefore, that His Honor erred in his instructions 
to the jury. | 

And here we think it proper to state, that we do not consid- 
er that we are reviewing His Honor upon his finding of the 
facts—this we are not competent to do; but weare reviewing 
what we understand to have heen, his ruling as to the legal 
effect and operation, of the record. 
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If there were doubts as to the correctness of what we have 
said upon general principles, still we would think that our 
Ktatutes are decisive of the case. It is provided that no judg- 
ment shall be reversed, impaired, or in any way affected by 
reason of imperfections, for any mistake in the name of any 
party or person, or for any informality in entering a judg- 
ment, or in making up therecord. Jvev. Code, ch. 3. 

So, no variance between the allegation in a pleading, and 
the proof, shall be deemed material, unless it have actually 
misled the party, &c. And the judge may direct the finding 
according to the evidence, and amend the pleadings. C. C. 
P, see. 128, 


THERE 1s Error. Venire dé novo. 
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1. Where time is not of the essence of the offence, and there is but.one statute . 
applicable to the matter, although that statute be recent, or, recent and not to 
take effect until after a specified time, the indictment need not contain an 
averment that the offence was comniitted after the statute went into operation 


2. But where there are ¢éwo atatutes, in reference fo the same offence, and the 
one of subsequent date changes the nature of the offence, or the punishment 
of the same, the indictment must, by proper averment, refer to the statute un-~ 
der which it was found, so that the Court may see the exact character of the 
offepce, and the nature and measure of the punishment to be imposed. 

3. The 20th see., 35 chap., Rev. Code, is intended to cure only formal defects 
in the indictment, after judgment, and not omissions of averments, neces- 
sary to enable the Court to give judgment intelligently, and, as in this case, to 
see whether to proceed under the one statute or the other. 


4, Therefore, where, by the Act of 1869, the punishment for arson was con- 
finement in the penitentiary, and by the Act of 1871, death, and the offence was 
committed after the last mentioned act, but the time designated in the indict- 
ment was before it, and there was no averment in the indictment specifying 
which of the two acts it was found under, and there was a verdict of guilty, and 
judgment of death, held, that the judgment must be arrested. 


5. Whether the Solicitor may move for judgment, treating the indictment as 
found under the Act of 1869,—quere. 


State v. Lane, 2 Dev., 567, State v. Chandler, 2 Hawks, 439, and S tate ve Putney, 
Phit., L. 542, cited and approved. 


This was an indictment for arson, tried before Clarke, Judge, 
at Fall Term 1871, of Craven Superior Court. 
The following is a copy of the indictment : 


“NORTH CARGLINA, Superior Court, 
Craven County. j Fall Term, 1871. 


The jurors for the State, upon their oath, present, that 
Chaney Wise, late of Craven county, not having the fear of 
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God before his eyes, but being moved and seduced by the 
instigation of the devil, on the first day of January, in the 
year A, D., 1871, with.force and arms, at and in, said 
county, feloniously, unlawfully, wilfully and maliciously, did 
set fire to and burn a certain dwelling house of one Joseph 
A. Mason, there situate contrary to the form of the statute, in 
such, case made and provided, and against the peace and dig- 
nity of the State. 
JOUN V. SHERRARD, SOL.” 


The evidence was: That the house was burnt, on the 8th 
day of August, 1871. Lvidence was also introduced tending 
to connect the prisoner with the argon. Tle was convicted by 
the jury. ‘he prisoner’s counsel moved in arrest of judg- 
ment. The motion was overruled by His Honor, and sentence 
of death pronounced. From which judgment the prisoner 
appealed to the Supreme Court. 


Attorney General for State. 
J. H, Haughton for detendant. 


Prarson, C. J. When time, is not of the essence of the 
offence, and there is but one statute applicable to the matter ; 
although the statute be recent, or, although it be recent, and 
is not to take effect until after a specified day, the indictment 
need not aver that the offence was committed after the statute 
went into operation, for the averment, that the act was done, 
against the form of the statute, and thisaverment being found 
by the verdict, which is a part of the record, makes it 
manifest to the Court, that the fact was done so as to be erim- 
inal, within the statute; that is to say, it was committed after 
its passage, or, after the day specified for it to take effect. 
State v. Lane, 2 Dev., 567. State v. Chandler, 2 Hawks, 439. 

We have ‘stated the principle, established by these cases, 
with the restriction, where there is but one statute applicable 


122 IN THE SUPREME COURT, 


State v. CHANEY WISE. 


ES a I A ae 


a rt 


to the matter, for that was the fact in the cases cited. The 
question is left open, in cases where there are two statutes ap- 
plicable to the matter; as in our case. We are to decide, 
whether the fact of there being two statutes applicable to the 
matter, in respect to the punishment only, prevents the appli- 
cation of the principle that the indictment need not aver, that 
the offence was committed after the statute went into effect. 

By the Act of 1869, the punishment for arson or burglary, is 
confinement in the penitentiary. By the act 1871, the punish- 
ment for these crimes, is death: as the judgment was upon 
this act, it is set out: 

Suc. 1. “Any person convicted according to due course of 
law of the crime of arson or burglary shall suffer death.” 

Seo. 2. “ All laws or parts of laws enacted since the adop- 
tion of the present State Constitution, fixing punishment for 
arson and burglary, are hereby repealed, so far as the same 
might apply to such crimes hereafter committed.” 

Sec. 3. ‘ This act shall be in force from and after its rati- 
fication, MRatified 4th day of April, 1871.” 

The statute is not worded with perspicuity, but the meaning 
is: the punishment for arson and burglary committed before 
4th April, 1871, shall continue to be confinement in the peni- 
tentiary, under the Act of 1869; but the punishment for these 
crimes committed after the 4th of April, 1871, shall be death. 

So we have two statutes, not affecting the nature of the 
crime, and having reference only to the punishments. The 
statutes do not conflict, so that the former is not repealed by-the 
latter. Nor are the statutes cumulative, so that the two might 
be embraced in an averment, “contrary to the form of the 
statutes; but the statutes are independent and separate, one 
covering arson and burglary, committed before, and the other 
covering the same crimes committed after, 4th April, 1871. 

The indictment avers that the crime was committed “ con- 
trary to the form of the statute, in such case made and provi- 
ded,” and the jury found the prisoner guilty, as charged. How 
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can the Court see from the record, whether the prisoner was 
convicted under the act of 1869, or under the Act of 1871? 
The Court must be informed judicially by the record, under 
which one of these two statutes, the prisoner is convicted, before 
it can proceed to judgment. We were not referred on the ar- 
gument to any authority bearing upon the point, nor have our 
researches enabled us, to find one. Statev. Putney, Phillips, L. 
543. The indictment under the prior act, was found before 
passage of the Act, 1867. So the point was not presented. 
But we are satisfied from the “reason of the thing,” that it was 
error to pronounce judgment, as upon a conviction under the 
Act of 1871, and that an exception must be made tothe prin- 
elple announced in the cases referred to, of cases, like the one 
under consideration, 

Whether, had the indictment, set out a day, on which the 
crime was committed, that day being after the 4th April, 1871, 
it would have had the effect to remove the uncertainty and 
enable the Court to see from the record, that the person was 
convicted under the Act of 1871; is a point not presented; on 
on the contrary a day before that time, to-wit: 1st day of Jan- 
nary, 1871, is set out. We will merely remark, that except 
where time is of the essence of the offence, the day set ont is 
immaterial, need not be proved, and a variance is not fatal, the 
day being deemed merely matter of form ; for the sake of cer- 
tainty of statement, generality, even in matters not essential 
being, * ill pleading.” It was suggested, that the defect is 
cured by fev. Code, ch. 35, sec. 20, and the judgment cannot 
be reversed. The provision is—‘ No judgment upon any in- 
dictment for felony, or misdemeanor, whether after verdict or 
by confession or otherwise, shall be stayed or reversed for the 
want of the averment of any matter unnecessary to be proved, 
nor for the omission of the words, as appears by the record, 
pr of the words, “ with force and arms.” Nor for the inser- 
tion of the words “against the form of the statute, or vice 
versa ; nor for omitting to state the time, at which the offence 
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was committed, in any case, where time is not of the essence of 
the offence, nor tor stating the time imperfectly, nor for stat- 
ing the offence to have been committed on a day subsequent 
to the finding of the indictment or on an impossible day, or 
on a day that never happened, &c.” 

In our ease, “time is not of the essence of the offences,” in 
the sense in which the words are ordinarily used in the books, 
that is, time does not constitute a part of the crime of arson 
and there was no occasion to set it out in the indictment in de- 
scribing the crime. The suggestion at first had much force. 
But upon consideration, it occurred to us, that the Act re- 
ferred to, was intended only to cure formal defects, after con- 
viction, so that the guilty should not go “unwhipt of justice,” 
and evade punishment on technical objections, as had often hap- 
pened, on the frivolous points enumerated in the Act. The 
rule “Voscitur a soctis” seemed to exclude from such company 
a vital defect, such as we have in this case, which could not 
be cured, unless the Court is to give judgment in the dark, it 
not being apparent on the record, under which one of the two 
statutes, the person was convicted, so, of course, it could not 
be known, judicially, whether the man should be sent to the 
penitentiary or should be hanged ! 

Upon full consideration, we are satisfied that the scope of 
the act must be confined to formal objections, and that the 
words ‘‘nor for omitting to state the time at which the offence 
was committed, in any case where time is not of the essence 
ot the offence,” have reference only to the statement of the 
day, as a formality for the sake of certainty of pleading. 

For, although in our case, time is not of the essence of the 
offence, as night time in burglary, or “when is it made unlaw- 
ful to do certain things between such a day and such another 
day in the year,” or to do certain things on ‘the Sabbath day, 
yet as we have scen, in our case, time has a most important 
effect upon the punishment and the expression in the Act is 
not appropriate, for the purpose of expressing a purpose to cure 
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the defect of an omission, to make an averment necessary to 
enable the Court to give judgment, intelligengly, and to know 
whether to proceed upon the one statute or the other: for 
illustration—had the indictment omitted to set out, that the 
house was burnt on a particular day, and concluded against 
the form of the statue entitled “an Act in relation to punish- 
ment for arson and burglary,” ratified 4th day of April, 1871. 
Often, indeed, the omission to state a day, when the house was 
burnt, would have been cured. But, curing a defect, in not 
averring in some way, under what statute the prisoner was 
indicted, either by direct reference to the statuteas above, or by 
an averment that the crime was committed after the 4th day 
of April, 1871, is beyond the scope and intent of the act. 

The judgment pronounced as upon a conviction under the 
Act of 1871, is reversed. This opinion will be certified to the 
end, that the Court then may allow the motion to arrest judg- 
ment under the Act of 1871. 

Whether the Solicitor for the State can maintain a motion 
in that event for Judgment as upon a conviction under the 
Act of 1869, is not ours, at this time, to decide. The averment 
that the crime was committed on the Ist day of January, 1871, 
would seem to’ point to that statute, but as we have seen the 
day set out is not material, need not be preved and a variance 
is not fatal, it may be that judement cannot be pronounced 
as upon a conviction, on either one of the statutes, by reason 
of the uncertainty. 


Ersor. This will be certified to the end, &e. 
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STATE vs. HARVEY PERKINS, (Col.) 


1, It is settled, that a witness who swears to the general bad character of anoth- 
er witness, may, Upon cross-cxamination, be asked to name the individuals, 
who had spoken disparagingly of the witness, and what was said. This is 
every day practice. There isa difference between an examination in chief and 
across-examination, when the party endeavoring to sustain the witness, whose 
general character is attacked, may go into varticulars as to persons, and what 
they said. 


i) 


When a@ witness was called, to impeach the character of another witness, and 
stated that he did not know the general character of said witness, he ought to 
have been told to stand aside. Counsel have no right to cross-examine their 
own witnesses. 


3. A challenge to a juror, must be madein “apt time,’’ and before the jury are 
empanelied. If, aiterajury have been empanelled and charged, exception is 
made, it is notin “apt time.’? After verdict, it isa matter of discretion for 
tbe judge, whether, under such circumstances, he will grant a new trial. 


This was an indictment tor burglary, tried betore Henry, 
Judge, at Fall Term 1871 of Buncombe Superior Court. 

The defendant’s counsel interrogated the jurors as they 
were called, as to their indifference, viz: as to forming and 
expressiug an opinion. No juror was objected to on that 
account. 

The material witness for the State was the prosecutrix. 
The defendant introduced one Hampton, to impeach witness’ 
character. He swore that witness’ character was not good as 
totruth. The solicitor, on cross-examination, asked Hampton, 
to name the person whom he had heard speaking disparagingly 
of the prosecutrix. Defendant’s counsel objected. The ob. 
jection was overruled. Witness named several persons. The 
solicitor then asked what he had heard these persons say. 
This question was objected to, and objected overruled. Wit- 
ness then stated expressions that he had heard used to the dis- 
paragement of the prosecutrix. 
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The solicitor then interrogated the witness, as to grounds of 
ill-feeling between the persons, whose names he had mentioned 
and the proseeutrix, and between himself and prosecutrix. 
Witness stated facts tending to show ill-feeling. Objection to 
this question was overruled. 

Defendant introduced another witness as to general charac- 
ter. He stated that he did not know the general character of | 
prosecutrix. Defendant then proposed to ask witness whether 
he did not know her general character for “virtue,” and for 
vindictiveness and malignity, and her general character, grow- 
ing out of a particular transaction, These questions were 
excluded by the Court. | 

Verdict of guilty. tule for a new trial, for the exceptions 
above stated, and for the further reason that one of the jurors 
had been foreman of the grand jury, which found the bill of 
indictment, which fact was not discovered until after the jury 
were empanelled, and charged by the Court. Thejuror stated 
that if he had belonged to the grand jury, which tound the 
bill of indictment, he had forgotten the fact. Rule for new 
trial discharged. Judgment. Appeal to Supreme Court. 


Attorney General for the State. 
Coleman for the defendant. | 


Pearson, C.J. 1. It is settled, that a witness who swears to 
the general bad character of another witness on the other side, 
may upon cross-ecamination, be asked tv name the individuals 
whom he heard speak disparagingly of the witness, and what 
was said. This is every day practice, and the exception was 
taken under a misapprehension as to the difference between an 
examination in chief, and a cross-examination, when the party 
endeavoring to sustain the witness, whose general character 
is attaeked, may go into particulars as to persons and what 
they said. This disposes of Hampton. 

9. The witness Blackwell, called by the defendant, having 
stated that “he did not know the general character of the 
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prosecutrix,” ought to have been told to stand aside, for the 
defendant’s counsel had no right to cross-examine his own wit- 
ness. 

8. It was the misfortune of the defendant, that neither he 
or his counsel had been sufficiently on the alert, to enable 
them to find out the fact in “apt time” to make it cause of 
challenge, that one of the jurors was on the grand jury, when 
the bill was found. This might have been a ground for his 
Honor in the Court below, to grant a new trial, if he had 
any reason to suspect unfairness on the part of the prosecu- 
tion, but all suspicion of that kind was put out of the question, 
for it was stated by the juror, “if he was on the grand jury 
he had forgotten it,when he was put on the petit jury.” How 
far this was satisfactory to his Honor, was a matter for him. 
But we will say we entirely concur in his conclusion. After 
a defendant has taken his chances for an acquital, the purposes 
of justice are not subserved by petening too sian) to objec- 
tions that were not taken in “apt time.” 


No Error. This will be certified. 
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The separate estate of a feme covert, is chargeable with her contracts, for money 
borrowed with the assent of her trustee, upon the credit and for the improve- 
ment of such estate, although the estate is not charged by, or referred to, in 
the contract. 


The case of Draper vy. Jordan, 5 Jones’ Hg., 175, cited and approved. 


This was a bill in equity, filed under the former system by 
the plaintiff as executrix of the will of 8S. M. Withers against 
T. W. Sparrow, Martha L. Sparrow, his wife, and James M. 
Hutchison. 

Mrs. Sparrow was entitled to a separate estate in Lancas- 
ter District, S. C., and having removed to this State, she, with 
her husband, filed a petition for the purpose, and obtained the 
appointment of, the defendant Hutchison, as trustee, in this 
State. 

The cause was regularly transferred, and issues embracing 
the salient questions of fact in dispute were submitted to the 
jury at July Special Term 1871, of Mecklenburg Superior 
Court, His Honor Judge Moore presiding. The facts are suffi- 
ciently stated in the opinion of the Court. 

His Honor granted a decree in tavor of the plaintiff, and 
directed the property itself to be sold, &e. 

From this decree the defendants Sparrow and wife appealed. 


J. H. Wilson for the plaintiff. 


Property in the hands of a trustee, for the sole and separate 
use of a feme covert, and subject to her absolute disposal, will 
be held liable ia a Court of Equity, for any debt she may con- 
tract, with an understanding, express or implied, that they are 
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to be paid out of such property. Frazier v. Brownlow, 3 
Tre. Eq., 23%. 

‘The separate estate of a married woman is not liable to her 
personal engagements generally, but only when the debt is 
charged specifically upon her separate estate, with the concur- 
rence of the trustee. Johnston v. Malcolm, 6 Jones’ Eq., 120. 
Draper v. Jordan, 5 Jones’ Eq., 175. 


Guion, Vance and Dowd for the defendant. 


Kvery contract of any nature, entered into by a feme covert, 
without the assent of her husband, express or implied, is void. 
She may not be stied at law on her contracts. If she have a 
separate estate, before she can charge it at all, the assent of 
her trustee-is necessary, and the English rule in this State, is 
modified in Lrazier v. Brownlow, 3 Ire. Ly., 237, Draper vy. 
Jordan, 5 Jones’ Eg., 176, Johnston v. Malcolm, 6 Jones’ Ey., 
120. 

The note or bond of a feme covert is not negotiable, for the 
reason, that from its very nature, it is payable out of a partic- 
ular fund or estate. Negotiable paper must carry with it a 
personal and certain credit given to the drawer, not confined 
to anything or fund ; it is upon the credit of the person’s hand, 
or the person. who negotiates it. John Dawkes, and Mary his 
wifey. Lord DeLorame, 3 Wilson, 207. 

In Francis v. Wizzell, 1 Madd., 258, “ That the Court has 
no power against a feme covert in personam; but that if she 
has separate property, the Court proceeds against that. In all 
cases the Court must proceed in rem against it. There is no 
case in which the Court had made a personal decree against a 
feme covert, and though she may pledge her separate prop- 
erty, and make it answerable for engagements, yet no decree 
can be rendered unless the trustees are parties to the suit, 

In Adama on Equity, marg., p. 45, “Her disability to bind 
herself or general property, is left untouched; but she may 
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pledge or bind her separate propety, and the Court may pro- 
ceed in rem against it, though not in personam against her- 
self.’ The rest of the doctrine in Adams, is modified in this 
State by the cases above cited, and the case of Frazier and 
Brownlow mentioned in the note. 

See Pearson’s views in dissenting opinion in Llarris v. Har- 
ris, T Lre. Lq., 1238. 

If she may pledge or bind her property by her contracts, 
she may specially designate in that contract, what is to be put 
in pledge or mortgage. She may dispose of the whole, but 
that does not require that she must dispose of her whole trust 
estate, at once; she may do so in parts, and at different times, 
and to different persons, In Story, § 1399, “her separate estate 
will be, in equity, held liable for all the debts, charges, incum- 
brances and other engagements, which she does expressly, or 
by implication, charge thereon, for having the absolute power 
of disposing of the whole, she may a fortiore dispose of a part 
thereof.” 

The plaintiff in this case cannot take a decree, unless she 
shows an express purpose to charge the separate estate, and 
that assented to, by the trustee. The note alone is insufficient 
in this State, by Frazier and other cases cited above, also in 
Pearson’s dissenting opinion, now the law, im this State. 

Accompanying the note, and executed with it, was a writ- 
ten direction to Mr. Hutchison, the trustee, to pay it out of 
the South Carolina trust money, when it should be received. 
To this he assented, and the South Carolina trustee, had also 
agreed to the same disposition of the funds, in his hands, That 
fund has not yet been received, and by the case in 3d Wilson, 
the debt is not payable, as yet, by trustee. 

The evidence discloses, that Mr. Withers in lending the 
money, looked solely to the South Carolina fund for repay- 
ment, that be took as his security, and if that has proved in- 
solvent, it is his misfortune, and he stands, as very many others 
have found themselves, as regards their securities. 
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The judge rendered his decree on the ground of a general 
equity. That there was a lien, or that plaintiff had a right to 
pursue the land improved by the investment of the money he 
had loaned to Mr. Sparrow, and for which in the first instance 
he had taken his note. 

In this case, however, there is no rule in equity, justifying 
such pursuit. No fraud is alleged; no trust fund has been 
charged by a breach of trust ; nothing converted by the trus- 
tee, and no room is afforded for raising an implied trust. ‘Ex- 
press trusts are raised and created by the acts of the parties, 
either by word or writing, but an implied trust is never raised, 
unless taking all the circumstances together, that is the fair 
and reasonable interpretation of their acts and transactions.” 
Story’s Lg., § 1195. 

Now the words, writings, acts and transactions of these 
parties expressly rebut all idea, that the property at Davidson 
College, was, in any way, to be bound for the debt. 

In this State, no lien for the purchase-money itself, much 
less will there be a lien for money applied to the improvement 
of the land. Campbell v. Drake, 4 Ire. Ey., 94. 


W. HT. Bailey (representing the children) submitted the fol- 
lowing briet : 


I. It is submitted that the whole current of American an- 
thorities, shows, that a married woman, cannot, in any manner, 
charge her separate estate, unless the instrument creating the 
estate, also confers in terms, the power. 

Her common law incapacity, remains, unless removed by a 
power. 

Such was the doctrine held by chancellor Ken, in Methodest 
Church v. Jacgacs, 3 Johns, Ch. Rep. 78, a decision which has 
been cited and approved in many other States. 

The same doctrine prevails in South Carolina. Ewing v. 
Smith, 3 Desaussure, 417, on appeal, reversing the Chancellor, 
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which was re-affirmed in Reid v. Lamar, -1 Strob. Eq., 27. 
Calhoun v. Calhoun, 2 Strob. Hy., 331—also, in New York. 
D Amoroux v. Van Ransellaer, 1 Barb. Ch., at p. 37., in Penn. 
Rogers v. Smith, 4 Barr, 92; in Tenn., Morgan v. Elam, 4 
Yerg., 875 ; in Miss., Doty v. Mitchell, 9 Sm. & M., 435 ; 
Montgomery v. Agricultural Bank, 10 Ibid, 567; a Temas, 
Magee v. White, 23 Texas, 180; vide also, dissenting opinion 
of Pearson, J. Harrissv. Harris, 7 Tred. Eg., 111; im Ver- 
ginia, Williamson v. Beckham, 8 Leigh, 20 ; on Rhode Island, 
Metcalf v. Cook, 2 R. 1,355; in Maryland, Tarr v. Wal- 
liams, 4 Md. Ch. Decisions, 68. Williamson v. Donaldson, 
Lhid, 414. 

II. If, on the contrary, the doctrine of the English Courts 
is the true one, then as it proceeds on the idea that guoad her 
separate estate, she is sole, all the incidents appertaining 
to an estate held by a feme sole must follow: and hence she is 
entitled (1) to a homestead, it being a pure trust. (2.) And such 
homestead is no more liable for the plaintift’s debt, (a mere 
loan,) than any other homestead would be. 

It is not the purchase money, as the estate, had already been 
purchased. 

III. Mrs. Sparrow, as expressly shown by the pleadings, 
has but a life estate ; and as her children are not made parties 
(1) no decree can be made affecting the remainder limited to 
them, (2) and the doctrine held in some Courts that a feme 
covert can charge her separate estate, being a creature of equity, 
should be moulded to suit the convenience of mankind, and 
should be confined, it is submitted, to cases where there is an 
unlimited jus disponendc. 

IV. I submit that the doctrine of the English Courts even, 
is only applicable where a separate estate is created—a naked 
estate, if I may coin an expression—without restrictive or ex- 
planatory expressions, accompanying its creation. 

The doctrine is based upon the execution of a power—“ im- 
plied power”—as the present Chief Justice puts it in Harres 
v. Herris, cited supra. 
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The learned Srory thus explains the principles of the Eng- 
lish doctrine: 

‘ But, in the second place, her separate estate will, in equity, 
be held liable for all the debts, charges, encumberances and 
other engagements, which she does expressly, or by implication, 
charge thereon ; for, having the absolute power of disposing of 
the whole, she may, a fortiori, dispose of a part thereof. Her 
agreement, however, creating the charge, is not, (it has been 
said,) properly speaking, an obligatory contract; for, as a 
Jeme covert, she is incapable of contracting ; but is rather an 
appointment out of her separate estate. The power of ap- 
pointment is incident to the power of enjoyment of her sepa- 
rate property’; and every security thereon, executed by her, is 
to be deemed an appointment, pro tanto, of her separate estate.” 
Story Hq. Juris, 2nd Vol.,§ 1899. Vide also same work, 
$ 1400, at page 875. Also ebed, § 1401, at pages 879-880. 

It is now settled in England, by the leading case of Zudlett 
v. Armstrong, 1 Beavan, at p. 32. [17 Eng. Ch. Rep. Affirmed 
on appeal by Lord Cottenham, 4 yl. and Cr. 377.) 

“That, in respect of such separate estate, she is by this court 
considered as a feme sole, although covert. Her faculties as 
such, and the nature and extent of them, are to be collected 
From the terms in which the gift is made to her, and will be 
supported by this Court for her protection.” 

So both the nature and extent of the estate and its incidents, 
amongst which, is the restraint against anticipation, are to be 
collected from the creating instrument. 

There need not be express words to create arestraint against 
anticipation, but the intention must be clear. Sturgis v. Corp, 
13 Ves., 190. 

If a separate estate is created, the power of alienation fol- 
lows as incident; but if a clause of restraint be inserted, then 
the feme is debarred. Why? 

There can be but one answer, As it depends upon whether 
the settlor shall, or shall not, add something to, and thereby 
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qualify the general limitation, the creation. of such restraint 
depends, solely, upon his will. 

His will is his intention. 

If, then, the settlor declares that the feme shall not anticipate, 
she cannot, because he so wills and intends it. 

If he adds such expressions as indicate that his intent was 
to restrain anticipation, as clearly, as if expressed in so many 
words, why not give like effect to them? As, in our case, to 
the words “support and maintenance.” 

If, therefore, words and expressions are added to the estate, 
which are inconsistent with the disposal or charging thereof, 
then the power, which would otherwise be implied, is negatived. 

In our case, it appears from the report of the Commissioner 
to the Court of Equity, in South Carolina, which was con- 
firmed and a decree passed in accordance therewith, [Vide, 
page 16, of the transcript, | that John Stewart, by his will, 
settled the estate “to the sole and separate use, support and 
maintenance” of Mrs. Sparrow for life, and then over. 

Now, I respectfully submit, that the retention of the pro- 
perty unimpaired was made by the testator parcel of the estate 
étself ¢ and no power to sell or charge can be implied against 
the expressions “support and maintenance,” even according 
to the stern doctrine of the English Courts. 

The power, if implied, must extend to the whole estate, and 
thus the ‘support and maintenance” by its exercise, would 
be abridged or destroyed. 

V. Itis further submitted, that as the separate estate was 
ereated by the will of John Stewart, made, published aad 
proved in South Carolina, where Mrs. Sparrow then had her 
matrimonial domicil, and as the fund consisted of both real 
and personal estate, the law governing the rights and obliga- 
tions of the feme, touching such separate estate, is the law of 
South Carolina, the lex ret sttag, and the law of the matrimo- 
nial domicil. | 

The interpretation of a will.made in another State must be 
determined according to the laws of that State—Anighi v. 
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Wall, 2 Dev. & Batt., 125. Vide also Aforrow v. Alexander, 
2 Ired., 388. 

I submit that the principle, here contended for, was substan- 
tially decided in the case of McLean v. Hardin, 3 Jon. Ey,, 
294, and the case of Joye v. May, there cited. 

And, itis fully settled, that after the rights of the feme have 
once attached under the law of the matrimonial domicil, a 
change of domicil will not have the effect to divest them or 
change their character.— Beard v. Basye, 7 B. Mon., 183 at p. 
141. Doss v. Campbell, 19 Ala., 590. 

If I am right in this position, fen according to the law of 
South Carolina, as shown by the cases of Awing v. Smith, 
Reid v. Lamar, and Calhoun v. Calhoun, cited supra, Mrs. 
Sparrow had no power to charge her separate estate—if the 
law of South Carolina be treated as a fact, it formed (if other- 
wise than stated) an essential element of the plaintiff’s case, 
which she has failed to establish :—quacunque via data, the bill 
should be dismissed. 


BoyprEn, J. This was an original bill in equity, decided in 
the Court below, and an appeal taken by the defendant to this 
Court. The object of the bill was to subject the separate es- 
tate of the feme defendant, to the payment of asum of money, 
alleged to have been borrowed by the wife, with the assent of 
her trustee, upon the credit and for the improvement of her 
separate estate. 

There was some conflict in the evidence in regard to the 
loan of the money by plaintifi’s intestate to the feme defen 
dant, and to enlighten the conscience of the Court, upon this 
matter, the following issue was submitted to a jury, to-wit: 
“Was the debt in the pleadings described, contracted on the 
part of T. W. Sparrow and wife M. L. Sparrow, with the 
plaintiff ’s intestate, based on the credit of the trust estate of 
the feme defendant, with the consent of the trustee, James 
M. Hutchison?” Upon the trial of the above issue, His Hon- 
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or gave the following instructions to the jury, to-wit: “That 
before the jury could find the issue in favor of the plaintiff, 
she must satisfy them by a preponderance of evidence : 

First. Thatat the time ot the contract, the credit was given 
to the wife. 

Second. That the trustee assented to the contract. 

Third. That the wife expressly contracted on the credit of 
her separate property, and that before she could have a verdict 
in her favor, the jury must find that the money was loaned 
for the purpose, and with the assent of the wife and her trus- 
tee, and actually invested in improvements on the trust estate.” 
Upon this issue, with the above instructions, the jury found 
in favor of the plaintiff, as to the note for nine hundred and 
ninety-six dollars and thirty-six cents. 

The separate estate of the feme defendant was settled upon 
her, in South Carolina; her original trustee residing in that 
State. The feme defendant and her husband removed a por- 
tion of the funds of the feme covert to North Carolina, and 
petitioned the Court of Equity for the county of Mecklenburg, 
for the appointment of a trustee, for the feme, which was or- 
dered, and the defendant, James M. Hutchison was appointed, 
and accepted the trust. The defendants afterwards filed their 
petition in the same Court of Equity, praying for an order to 
permit the trustee of the feme petitioner to invest a portion of 
the funds of her separate estate, in lands situated in Iredell 
and Mecklenburg counties, and a decree was made to that 
effret ; the lands accordingly were purchased with the trust 
funds, and the Court further ordered, that the sum of fifteen 
hundred dollars of the trust funds might be expended in im- 
proving the lands at Davidson College, so as aforesaid, pur- 
chased. 7 

That after this decree, the ,feme defendant, with the assent 
of her trustee, James M. Hutchison, borrowed ‘of the plain- 
tiff’s intestate the money now in controversy, and expended 
the same, in permanent improvements on the land: at David- 
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son College, and the feme defendant and her family are now 
in the occupation and enjoyment of these improvements, which 
are estimated to be worth more than three thousand dollars. 

Upon this state of facts, His Honor below, declared the sep- 
arate estate of the feme, liable, for the payment of the money 
thus borrowed and expended, and ordered asale thereof, unless, 
before a day fixed in said decree, the money should be paid by 
the defendants, The question for this Court is, “shall this de- 
cree of His Honor below stand, or shall it be reversed for error 
in subjecting the separate state of the feme defendant, to the 
‘payment of the debts, due plaintiff’s intestate ?” 

The law in such a case, in regard to such a settlement made 
in our State, must be taken as settled. In the case of Draper 
Know & Co. v. Jordan, 5 Jones’ Equity, 175, His Honor, Judge 
Manly, in delivering the opinion of the Court, in that case 
says: “We recognize as settled law, the principle upon which 
the case of Frazier v. Brownlow stands, viz: that, a. wife 
may, when not restrained by the deed of settlement, with the 
concurrence of the trustee, specifically jcharge her separate 
estate, with her contracts and engagements.” 

But the Court in that case seemed unwilling to sanction the 
doctrine, that as to the separate estate of the wife, she was to 
be regarded as a feme sole in all respects, as held in England 
and also in the State of New York. But however proper, this 
unwillingness of the Court to recognize that doctrine, might 
have been at the time of that decision, there can be no reason 
since the adoption of our present Constitution, why the En- 
glish and New York doctrine should not now be followed in 
our State. It seems to be a general rule, that marriage con- 
tracts and settlements, as well as other contracts, are governed 
by the lea loct contractus. — 

Mr. Chief Justice Parker, in the case of Blanchard v. Rus- 
sell, 18 Mass. Rep., 184, remarks that, “the laws ot any State 
cannot, by any inherent authority, be entitled to respect, extra- 
territorially, or beyond the jurisdiction of the State that en- 
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acts them, is the necessary result of the independence of dis- 
tinct sovereignties. But that the courtesy, comity, or mutual 
convenience of nations, amongst which, commerce has intro- 
duced 86 great an intercourse, has sanctioned the admission and 
operation of foreign laws, relative to contracts.” So that it is 
now a principle generally received, that contracts are to be 
governed by the laws of the State, in which they are made. 

_ This we consider the settled law of our State, and we hold 
that at least so far as the demztations of the estate are concerned, 
the lex loci contractus must prevail. 

The settlement by its terms, limited the estate to the wife 
for life, and then over to such children as she might leave sur- 
viving, at her death. There were no words in the settlement 
denying to the feme, the right to charge her estate, but it is 
said that the decisions of the Courts in South Carolina are to 
the effect, that under such a contract the wife cannot charge 
her estate. But however that may be, it is not necessary for 
this Court to decide; as this case turns upon altogether a dif 
ferent question. And that is this: the husband and wife and 
her trustee, file their petition in' the Court of Equity for the 
county of Mecklenburg, praying for a decree allowing a trus- 
tee to purchase and to invest a portion of the trust funds, in 
real estate in Iredell] and Mecklenburg counties, and to ex- 
pend thereon, in permanent improvements, $1,500. The trus- 
tee not having the money in hand of the trust estate, to make 
the improvements, the feme defendant and her husband, with 
the concurrence of the trustee, borrowed the money to make 
the improvements authorized by the decree, and actually ex- 
pended the same in erecting buildings, and other improvements 
estimated to be worth much more than the sum allowed to be 
expended, und all of which are now in the occupation and en- 
joyment of the feme defendant and her family, so the question 
is, shall her separate estate, to-wit: her life estate therein be 
held liable for the money thus borrowed and expended. It 
would seem that the barestatement of the case, without refer- 
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ence to authorities, would be sufficient, for an affirmative an- 
swer. The law in this regard in our State, we consider fully 
settled by the authorities cited. No one could doubt, that 
under the decree, if the trustee had happened to have had the 
money in hand of the trust estate, the expenditure would have 
been a proper one. Upon what principle, then can it be con- 
tended that the plaintiff’s intestate, who had loaned the fund 
thus to be expended, and when the jury had found, not only, 
that the funds had been borrowed, but actually expended as 
allowed, should not be paid out of the feme’s estate? We 
think, that, by the principles and rules of equity, not only as 
administered in our State, but as far as we are aware in South 
Carolina, and in every other country where our noble system 
of equity prevails, the estate of the feme would be held liable, 
for the payment of a debt, in a like case. 

The decision of His Honor below, declaring the separate 
estate of the feme bound for the payment of the debt, is af- 
firmed, but the decree must. be modified, so as only to subject 
the life estate of the femz, to sale. 

This will be certified, that the decree below may be modified, 
in accordance with this opinion. 
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YT. H. WHITESIDES, ¢ al, Administrators of J. H. WHITESIDES vs. J. O. 
| WILLIAMS, et al. 


1, Where it appears to this Court that the Judge below, has, from the state- 
ment ef the appellant, the objections of the appellee and his own notes, been 
enabled to make outa case containing the substantial merits of the contro— 
versy, the appeal will not be dismissed, although there was great irregularity 

‘in the proceeding below. __ | 


3. Nor will the appeal be dismissed, because the statement of the Judge below, 
(Judge Henry) was made out of the District in which the suit was tried (9th,) 
unless the record shows that the appellee demanded to be present, and that by 
reason of his absence, he was prejudiced, especially when the error consists in 
the rejection of material and competent evidence. 


3. This Court is disposed to extend liberality in matters of appeal-practiee, 
as the profession have not yet become familiar with the new system. 


4, If, at a sale of a vested remainder in slaves, a proclamation is made, that if 
the purchaser did not get the slaves, they were not to be paid for, it is com~ 
petent and relevant on 2 trial in an action on the note given by the purchaser, 
for the vendor to show, that his title to such remainder was a good one at the 
time of the sale by the purchase of outstanding interests, or otherwise, not- 
withstanding that the slaves themselves were emancipated before the life-estate 
fell in. 


5. At sucha sale, (August 1861,) if is evident that the partics did not contem- 
plate emancipation, nor act or talk with reference to such a result; and this is 
clearly manifested by the terms of the bill of sale thereat, which embraced 
the contract between the parties, and which is in these words: Received 
of J. O. W., by note, $1,620, his bid for the interest of J. H. W., dec’d, in 
two negroes, * * * * * # % # % % we warrant the title of said 
negroes, as to the interest expressed, unless recovered from the estate of J. H. W. 
by M. H. W., who forbid the interest mentioned to be sold, and in case. said 
recovery is made by the said M. H. W., then the note of the said J. O. W,, 
shall not be recoverable. | 


6. If the legal title to such remainder was in the intestate at his death, it passed 
by the sale to the purchaser, and he is bound for the purchase-money. 


The cases of Knight v. Leak, 2 Dev. and Bat., 133, and Woodfin v. Sluder, Phil. L. 
200, cited and approved. 
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This was an action of debt commenced under the old sys- 
tem, and tried before Henry, Judge, at the Special Term in 
February, 1870, of Rutherford Superior Court. 

The plaintiff declared on a single bill for the payment of 
$1,620, dated August 13th, 1861, payable six months after 
date, with interest from date. The execution of the note was 
admitted, There was evidence offered by defendants that 
an announcement was made by the plaintifts, at the sale, to 
the effect, that. they would offer the property, (interest in re- 
mainder,) and that if the purchaser never got property, he 
would not be required to pay for it; there was also evidence, 
that there was a dispute about the title to the remainder, it 
being, or having been, theretofore claimed by one M. H.. 
Whitesides, and that Judge Logan appeared at the sale, and 
informed the crowd, “that there wag a claim by each’ mean- 
ing plaintifi’s intestate, and M. H. Whitesides’ and that if “the 
title turned out to be in M. H., the purchaser could go on J. 
H.’s estate, if in J. H., no difficulty.” 

It-was further in evidence, that at the time of the sale, the 
life-owner, was an old lady, who is yet living, that it was a 
likely family of slaves, and that they brought a fair price. 

The plaintifis then offered to prove that M. H. Whitesides, 
at the time of the sale, had no title whatsover to the negroes 
sold, having transferred all his interest to the plaintiff's intes- 
tate, and that his interest had been sold under execution, and 
been purehased by. plaintifi’s intestate. This evidence was 
objected to and excluded by the Court. 

Plaintiffs also offered to show, that said M. H. Whitesides 
had abandoned allidea of recovering the negroes, and was 
seeking to recover the price of plaintifi’s intestate, and that 
he had filed a bill in equity for that purpose. This evidence 
was also excluded by the Court. 

Verdict for defendants. Judgment, and appeal by plaintiffs. 
The counsel not agreeing, on application, His Honor Judge 
Henry, made up the case at Asheville. The facts on this -point 
are sufficiently stated in the opinion of the Court, 


ae 


ne 
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Shipp (with whom was W. H. Bailey) for the appellants. 
Bynum for the appellees. 


Diox, J. The counsel for the defence moved in this Vourt, 
to dismiss the appeal upon the ground, that there is.no case 
stated as required by the C. C. P., sec. 301. Inthe case made 
out by His Honor, he says, “the statement of the case by 
plaintiff’s attorney, accompanied by four specific objectiong 
thereto, proposed by defendant’s attorney, are first transmitted 
to me by mail ont of the District, with transcript of the 
record, etc., and that no request from the appellant has been 
made to mein accordance with C. C. P., see. 301, to fix a time 
and place for settling the case.” The proceeding, is certainly 
very irregular, but this Court has heretofore been liberal to 
gounsel in such matters, as the transcripts which we see from 
every part of the State, show that the profession have not yet 
become familiar with the new system of legal procedure, and 
are somewhat disposed to follow the loose practice heretofore 
in use. 

The statement of the case made by the appellant, and the 
detendants’ specific objections, together with the notes of His 
Honor, enabled him to make out a case containing the sub- 
stantial merits, of the controversy. As there was no request 
from the counsel of either party to be present, when the case 
was settled, His Honor might well infer, that they were wil- 
ling that he should, in their absence, make ont the case for the 
Supreme Court. 

If.it had appeared that the detendant’s counsel desired to be 
present, and the rights of their clients had been prejudiced by 
the irrerular proceeding, this Court would order a certiorari 
to have-a new, and more formal case, prepared. 

A Judge who holds a Special Conrt out of his regular dis- 
trict, mast necessarily: have jurisdiction to settle a case tried 
before himy when there is an appeal, and this must be done in 
_ the district ‘whore the case is tried, unless the provision of law 
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which is made for the convenience of parties, is waived ex- 
pressly or by implication. 

Agathe case made out by His Honor, shows error in the 
rejection of material and competent evidence on the trial in 
the Court below; we think that justice requires that the case 
should be submitted to another jury. 
he plaintiffs offered for sale, at public auction, a vested re- 
mainder in certain slaves, as the property of their intestate. 
The title to said remainder was claimed by M. H. Whitesides, 
who forbade the sale. In order to make the property bring a 
tair price, a public announcement was made to the bidders, 
that if the purchaser did not get the negroes, they were not to 
be paid for. The defendant Williams, became the purchaser, 
executed the note sued on for the earch money, and received 
&@ conveyance of the interest in remainder in accordance with 
the terms of the sale. 

A. vested remainder in slaves was a subject of sale, and a 
purchaser of such interest acquired a property and-was entitled 
to the possession of the slaves on the termination of the pro- 
cedent life estate.— night. v. Leake, 2 Dev. & Bat., 138. 

The slaves sold, remained in the possession of the owner of 
the life estate, until they were emancipated. Emancipation, 
was not contemplated by the parties at the time of sale, and the 
public announcement made by the plaintiffs, and acted upon 
by the defendant, was in reference to the. legal title of such 
remainder, which was in dispute. This is clearly manifested 
by the express terms of the bill of sale which embraced the 
contract between the parties, and is not materially contradict- 
ed by any of the testimony. 

If the legal title was in the intestate, it passed by the sale to 
the defendant, and was bound for the purchase money. The 
plaintiffs took no risk, but “ the title of said negroes as to the 
interest expressed,” and if the slaves had died, the loss would 
have fallen on-the purchaser, as they were his property, sub- 
ject to the life estate, and emancipation was their artificial 
death — Woodfin v. Sluder, 8 Phil., 200. 
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No one disputed the title of the intestate but M. H. White- 
sides, and it was material for the plaintiffs to show that the 
title of this claimant had passed to their intestate. 

The evidence, therefore, which the plaintiffs offered to in~ 
troduce, was admissible, and was improperly rejected by -His 
Honor. | 


For this error there will be a venire de novo. 


Let this be certified, 


JOHN Y. FRANKLIN os. W. W. VANNOY, ef al. 


1. After the rehabilitation of the State, parties who had been arrested as recus- 
ant conscripts, had a right of action, against their captors. 


2. Butsuch causes of action have been destroyec by virtue of the Amnesty 
Act of 1866. 


8. The seizure of the property of a recusant conscript, at the time of his arrest, 
ig @ mere incident to the arrest, and .a cause of action therefor, follows the 
fate of the principal cause, and is likewise, embraced by that Act. | 


4. The Amnesty Act, thus understood, is not Hable to animadversion, s8 having 
the effect to divest ‘vested rights,” or otherwise infringe, any provision of the 
Constitution. 


5. During the late rebellion, the Contederate States, and the States composing 
it, were toallintents and purposes, governments de facio, with reference 10 
citizens who continued to reside within the Confederate lines, hence, the Con- 
federate States and the acts of its Congress, and the Constitution of the State 
as then ordained, and the acts of its Legislature, constituted during the con- 
tinuance of the rebellion, THE LAW OF THE LAND. 


6. The scope and effect of the Amnesty Act was to recognize this principle. 


7%, The Amnesty Act is not only constitutional, but a wise, beneticent and rem- 
edial statute, and should be liberally construed, on the maxim privatum incom- 
modum publico bono pensatur, | 


10 
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The cases of State vy. Blackwood, Phil L., 240, and Black v. Jones, 64 N. C., 818, 
Cook v. Cook, Phil, L., 583, cited and approved, and the case of Brvan v. Wal- 
ker, 64 NV. C., 141, cited, criticieed and distinguished. 


This was an action in the case commenced under the: old 
system, and tried before His Honor, Judge Mitchell and a 
jury, at Fall Term 1871, of Iredell Superior Court. The ac- 
tion was brought for the value of a horse, saddle, bridle and 
pocket-knife. 

The plaintiff declared in three counts: 

1. In trover. 

2. In case for failing to take due care, &e. 

3. In trespass, joined under the statute. 

It was in evidence, that the plaintiff having become liable 
during the late rebellion, to military service, reported to the 
proper enrolling officer, and was by him allowed tojoin'a com- 
pany, called “Adam’s Company,” of cavalry, he furnishing 
his own horse, &c. It was also in evidence that this company 
were rambling through the country, evading their enforced 
service, and that a home-guard company, under the command 
of one Ellis, captured ‘ Adam’s company” as recusant con- 
scripts, and among them the plaintiff, and they took also the 
plaintifi’s horse, saddle; bridle and pocket-knife, and reported 
to the defendant Finley, who was enrolling officer at Wilkes- 
boro, the captured party, their horses, accoutrements, &c., and 
that he caused them to be sent forward and reported to his 
superior officer, Major Burke, the district enrolling officer at 
Statesville, who caused the plaintiff to be sent on “to the 
front.” The plaintiff’s horse was taken back, but it’ did not 
distinctly appear what had become of it, nor of the other arti- 
cles. The defendants were engaged one way or another in the 
seizure of the plaintifi’s property. 

There was evidence of a demand for the property. and also 
of a sale of the horse by, or concurred in by, the defendant 
Finley. 

The plaintiff requested, amongst other pieameuod not ne- 
cessary to be noticed, the following : “that even if the defend- 
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ant Finley had authority to arrest the plaintiff, it was never- 
theless his duty to take reasonable of the plaintiff's property, 
and if he failed to exercise due care in that regard, and in con- 
sequence thereof, the plaintiff lost said property, he is liable 
in this action for the value thereof.” And the same as to each 
of the other defendants, “That the defendant Finley had.no 
authority to cause the plaintiff’s property to be sent to States- 
ville, and if by reason of his order to that effect, as admitted 
by him in evidence, the plaintiff lost his property, he is liable 
for its value.” His Honor declined to give these instructions, 
and instructed the jury, that “if Adam’s Company was a reg- 
ular organization, under military rule, the conduct of the 
plaintiff had nothing to do with the case, but it the same was 
not a regular organization, not under military rule, but that 
they were evading their duty to their country, the capture was 
legal and regular.” 

Under the charge of His Honor, a verdict was rendered for 
the defendants, and the plaintiff appealed. 


Fowle and Lailey for the appellant. 


1. There was no law of the State or Confederate govern- 
ment, or authority purporting to be « law, which authorized 
the seizure of this property. Chap. 8d, Act 1866-67. Bry- 
anv. Walker, 64 VV. C., 141. 

2. Nomilitary officer or subordinate can Justify the doing, 
an illegal act, by producing the order of his superior officers, 
Ibid. Wilson v. Franklin, 68 WN. C., 259. lack v. Jones, 
64 WV. 0., 318. Smith v. Stewart, 21 La. Am., 67. Echols v. 
Stanton, 4 West Va., 574. Furguson v. Loar, 5 Bush., 689. 
_ Witherspoon v. Woodey, 5 Cold, 147. 

1. Instruction first. (A.) When Finley took possession of 
the property, he was bound to take reasonble care of it. 

Sheriff arrests a man on a horse. 

(B.) When he directed the horse, &., to be sent to Maj. 
Burke, it was a conversion. 
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Duncombe v. Reeve, Cro, Hliz., Vol. 1, 788. | 

(C.) Having taken possession under a guasz legal warrant, 
he became a trespasser, ab 2722¢20. 

Six Carpenters Case. 

Parrish v. Wilhelm, 63 NV. C., 50. 

Second instruction. The fact that plaintiff was evading 
military service in the Confederate army, does not act to create 
a forfeiture of his property. 


Blackmer & McCorkle and Armfield for the appellees. 


Pearson, C. J. At the end of the war, after the State was 
allowed to enjoy her rights as a member of the Union, and a 
rightful government was organized, every one who had during 
the war, been concerned in arresting and sending a recusant 
conscript to “the front,” was liable to indictment, for assault 
and battery, and was liable to be sued for the arrest and false 
imprisonment. 

If indictments and civil actions had been instituted, for all 
of these wrongs and injuries, and others of like character, the 
Courts would have been oppressed with cases. The Judges 
would have been perplexed with new questions, growing out 
of the unnatural state of things caused by civil war. Some 
Judges holding, with His Honor in the Court below, that “re- 
cusant conscripts were evading their duty to theer country,” 
others holding that the Confederate-soldiers were wrong-doers, 
committing outrages upon the good citizens of the country, 
and to be treated in the view of the Courts ot the rightful gov- 
ernment, as violators, of the laws of their country. The result 
would have been innumerable fends, so that the country could 
not have enjoyed, even a partial return to good order and good 
neighborship, for a generation to come. 

Deeply impressed by these considerations, it was deemed 
wise by the General Assembly, in 1866, to pass what is known 
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as “the Amnesty Act;” by it, a stop is put to all indictments, 
and by the 4th section, it is provided: “no person who may 
have been in the civil or military service of the State, or of 
the late Confederate States government, or in the service of 
the U. S. government, shall be held liable in any civil action 
for any act donein the discharge of any duties imposed upon 
him by any law or authority, purporting to be a law of the 
State.or of the late Confederate States government.” 

The first question is, are the defendants embraced by “the 
Amnesty Act” inregard to this cause ot action? The verdict 
fixes the fact, that the plaintiff and those with whom he had 
associated himself, were recusant conscripts and desertars from 
the Confederate service, who had gone from the county of Sur- 
ry, towards the State of Tennessee, (with an intent to evade 
military service under the Confederate States, and probably 
with an intent not to fight on either side,) as far as ten miles 
above Wilkesboro, whereupon Capt. Ellis, at the head of a 
Confederate company, with Vannoy and others as “home 
guards,” by the orders of the defendant, Tinley, the enrolling 
officer, stationed at Wilkesboro, captured the plaintiff and his 
associates, together with their horses and accoutrements, and 
reported to Finley, who ordered the other defendants to take 
the men and their horses, &c., and report to Major Burke, who 
was in command at Statesville. From the instructions asked 
by the plaintiff, and the instructions given, we infer this was 
the last the defendants had to do with it; the plaintiff was or- 
dered to Richmond, and has never recovered, the horse, saddle, 
bridle and pocket-knife, wherefor he brings his suit. 

It is clear, that in regard to the assault and battery, and to the 
civil action for arrest and false imprisonment, the defendants 
are embraced by the Amnesty Act. They belonged to the 
Confederate army, and the “home guard,” and made the ar-. 
rest and did the other acts, in discharge of a duty imposed by 
an act, purporting to be a law of the State. Also, of an act 
purporting to be a law, of the late Confederate States. It 
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would be strange if the plaintiff cannot sue for the injury in 
seizing him, taking him as a prisoner to Wilkesboro, thence to 
Statesville, and thence to Richmond, that he can come back 
and sue for the loss of his horse, saddle, bridle and pocket. 
knife! The taking and subsequent loss of this property was 
ap incident of the principal act of seizing and taking him off 
as a prisoner; the greater includes the less—the incident fol- 
lows the principal: onr conclusion is, that the action for the 
loss of the property, which was a mere consequence of the act 
of seizing him, is likewise embraced in the Amnesty Act. The 
words are broad enough to embrace it, and it certainly comes 
within the mischief intended to be remedied. 

The case is not like that pnt by Mr. Fowle, of a Sheriff, 
who arrests a man on « horse, and assumes to take care of the 
horse, and by an abuse becomes a trespass “‘ ab indtzo.” For 
here, the defendants were wrong-doers, from the beginning, 
both as to the man and his horse, actually and nut by relation ; 
and the Amnesty Act, which relieves them from liability for ta- 
king the man, must also relieve them from lability for taking 
his horse, which was a mere incident or necessary consequence, 
unless they turned the horse loose in the woods. We are not 
to be understood, assholding that soldiers can protect themselves 
for taking private property by the command of an officer, for it 
is settled to the contrary, Bryan v. Walker, 64 N, C., 141, where 
the defendants are made liable for seizing a wagon and two 
mules, under the orders of a Brigadier General, for the transpor- 
tation serviee of the detachment, and it is held, the case was 
not embraced by the Amnesty Act; for the duty of seizing pri- 
vate property for such a purpose, was not imposed by any law 
purporting to be a law ot the State or late Confederate States, 
and the General was not warranted by any law in making the 
order; so, then the order did not protect the defendant, but 
here, the duty of arresting the plaintift was imposed by a law 
purporting to be a law of the State or late Confederate States, 
and the taking of the horse was an incident which follows 
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the principal, and is for like reason embraced by “the Amnes- 
ty Act.” The right of action for the collection of taxes, and 
the “tenth part of the crops,” during the war, was a right of 
action for an injury to property, and yet this right of action 
for an injury to property is embraced by the Amnesty Act, by 
its very terms, for these exactions were made by a law, purport- 
ing to be a law of the late Confederate States, so the distince- 
tion taken between a right of action for injuries to the person, 
and a right of action for injuries to property, cannot be sup- 
ported. 

In the second place, had the General Assembly power to 
pass the Amnesty Act ? 

It seems to be agreed, that in reyard to indictments and 
civil actions for trespass to the person, the General Assembly 
had the power. This Conrt so held in regard to indictments— 
Blackwood’s case, Phil. L., 240~and from the fact that the 
plaintiff has not sued for the | injury to his person, it might be 
inferred he has been so advised, in regard to theaction. But 
it is insisted that his right of action for loss of property, can- 
not be taken away, as it is “a vested right” protected by the 
Constitution—declaration of rights, sec, 12. 

‘No person ought to be taken, imprisoned, or deprived of 
his freehold, liberty, or orivileces or outlawed or exiled, or in 
any manner ‘deprived of his life, liberty cr property, except by 
the law of the land.” | 

The first reflection is: these words extend to liberty, as well 
as property, and if the Genera! Assembly had power to pass. 
an Amnesty Act in regard to the arrest and imprisoninent of the 
person, why has it not also the power to embrace rights of 
action for injury to property? Ifit has not power to do the 
one, it has not power to do the other, for both are mere rights 
of acticn,” one for an injury to the liberty of person, the other 
for an injury to property; let it be remarked, the right of ac- 
tion for the injury to property does not in any way grow out 
of a contract; the question is not complicated by the learning, 
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as to “impairing the obligations of contracts.” So the right 
of action for injury to property, stands on thesame footing, as 
the right of action for injury to the person. 

The second reflection is: rights of action, both for injuries 
to person and property at the common law, died with the per- 
son, and could not be maintained by, or against the personal 
representative—otherwise as to a right of action arising in con- 
tract, and a right of action for property which had been taken 
in his life time. The plaintiff, after he came back, had a right 
to sue for his horse, saddle, bridle and pocket-knife, provided 
he was able to trace the ernie: or any onc of thern, no matter 
how many hands the property had passed through ; for his 
ownership was not divested. See Black v. Jones, 64 LN. C,, 318. 

So note the diversity between a right of action for an dara: 
ry to, or deprivation of the possession of property, and a right 
of action for the property itself. This proves, that the dictum 
in Bryan v. Walker, as to contracts and vested rights, goes a 
little too far, and fails to note the diversity. 

The third lena is; whatever may be thought of the re- 
dations of the Confederate States, and the States comprising 
it, towards the government of the United States, it is certain 
hag the government of the Confederate States, and of the 
States comprisiae it, were, to all intents and purposes, govern- 
ments de facte, in reference to citizens who continued to live 
in that part of the United States ;.so that, the Constitution of 
the Confederate States and the acts of its Congress, and the 
Constitution of the State as then ordained and the acts of its 
General Assembly, constituted and made the “law of the 
land,” during the continuation of the war. 

The scope and effect of the Amnesty Act is to make a recog- 
nition of this fact, by the rightful government afterwards estab- 
lished, and to give validity to the legislation of the late de facto 
governments, with certain restrictions, and validity was given 
to the acts of its judiciary, to marriages, and all acts of the 
kind. Cook v. Cook, Phil., 583; the whole resting upon broad 
principles of public policy. 
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For these reasons, we declare our opinion te be, that 
the General Assembly had power to pass the “Amnesty 
Act,” ard that it is a wise, beneficent and remedial statute, 
which ought to be liberally construed, on the maxim, “private 
right must yield to public good.” “It is better that a few 
should submit to loss than that all should suffer inconvenience.” 
“ Privatum incommodum publico bono pensatur.” Broom’s 
Legal maxims. 

In plain English, public policy regards, that the plaintiff and 
other loyal citizens, whose rights of person and property had 
been outraged, should submit to the loss, rather than that the 
country should suffer the “ills untold” which were arrested 
by “the Amnesty Act.” 


THERE 1s No ERROR. Judgment affirmed. 
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JEREMIAH M. KESLER, Adm’r of the estate of HENRY C. UTLEY vs. 
WILLIAM A. SMITH. 


1.. To give operation to the maxim leges postoriores, priores contrarias abrogant 
the latter law must be in conflict with the former, therefore, when a later stat- 
ute is almost in ipsissimis verbis, with a former one, held, that there was no -re ; 
peal of the former. 


2, The statute, Rev. Code, chap 1, sec’s 9, 10, 11, is not repealed by Acts 1868-'69, 
chap. 118, sec’s 70, 71, 72, 114, 


3. In actions to recover damages for an injury resulting in desth, brought un- 
der our act, the correct rule touching the guantum of damages, is, the reasona- 
ble expectation of pecuniary advantage, from the continuance of the life of 
the deceased. 


4. Insuch actions, evidence of the number of children left by the deceased, is 
inadmisible as irrelevant, and calculated to mislead the jury. 


5. In such actions, it is competent to prove the age, strength, health, skill, in- 
dustry, habits and character ofthe deceased, with a view to arrive at his pecue 
Diary worth to his family, 


The ease of Colker v. Arrington, Phil. L., 356, cited and approved. 


This was an action of trespass, 22 e¢ armis, commenced 
under the old system under the provisions of chap..1, sections 
9,10, 11 of the Rev. Code, brought by the plaintiff as the ad- 
Ministrator upon the estate of one Henry C. Utley, for the 
unlawful killing, by defendant, of his intestate, and was tried 
at July Special Term 1871, of Cabarrus Superior Court, before 
His Honor, Judge Moore, and ajury. The defendant in open 
Court, admitted the unlawful killing, and the sole point at is- 
sue and tried, was, the question of damages. | 

Many questions were raised, but those, only, are noticed upon 
which the opinion proceeds. 
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The-plaintiff offered to show the number of the deceased’s 
family at the time of his death; this evidence was objected to 
by the defendant, but admitted by the Court. 

The defendant proposed tv prove that the deceased wag often 
engaged in fights, &c., this was objected to by plaintiff and 
rejected by the Court. 

It was in evidence that the deceased furnished gupplies to 
his family, and was seen carrying them provisions, &c. In 
reply, the defendant offered to show that the deceased was in 
the habit of trading with slaves, unlawfully. This evidence 
was objected to by the plaintiff and rejected by the Court. 
There was a verdict for $1,500 for the plaintiff and the defen- 
dant appealed. 


Fowte and W. H. Bailey for the plaintiff. 
Dowd (with whom was J. H. Wilson) for the defendant, filed 
the following brief: 


The measure of damages is the pecundary loss resulting from. 
the wrongful killing. It was not to give damages punitory, 
or by way of solateum for wounded feelings, &¢. See Collier 
v. Arrington, Phil. Law, 356, and cases cited in Mr. Moore’s 
brief. Also Penn. Re. 2. Co., v. Butler, 57 Penn., 335. The 
rule for estimating damages, as laid down in the last men- 
tioned case, being “to take into consideration the age of the 
deceased, and his ability, and his disposition to labor, and his 
habits of living and expenditures.” 7 

As to effect of repeal of statute under which cause of action 
is given, without saving clause, see Gov. v. Howard, 1 Mur- 
phy, 465, Pond v. Herne, 65 WN. C. Rep. 84, 2 Blackstone, 
436. The statute ’68-9 gives cause of action in similar, but 
not, in the same cases as Rev. Code. 


Reavz, J. The statute upon which this action is founded, 
is as follows: 

“9, Whenever the death of a person shall be caused by the 
wrongful) act of another person, and the wrongful act is such 
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as would have entitled the party injured to maintain an action, 
and recover damages in respect thereof, if death had not ensu- 
ed, then and in every such case, the person who would have 
been liable, if death had not ensued, shall be liable to an ac- 
tion for damages, notwithstanding the death of the person 
injured, and although the death shall have been caused under 
such circumstances, as amount in law, to felony. 

10. Every such action shall be brought by, andin the name 
of the personal representative of the deceased, and the amount 
recovered shall be disposed of, according to the statute for the 
distribution of personal property in case of intestacy, and in 
every such action, the jary may give such damages as they 
shall deem fair and just, with reference to the pecuniary in- 
jury resulting from such death, &c. 

11. The amount recovered in every such action shall be for 
the exclusive and sole benefit of the widow and issue of the 
deceased, in all cases where they are surviving.” rev. Code, 
ch. 1, Ss. 9,10, 11. 

In 1868-’69 the foregoing statute was, in substance, and 
almost in the same words, embodied in an “Act concerning the 
settlement of the estates of deceased persons.” And the same 
Act repeals “all laws and clauses of laws in’ conflict with the 
provisions of this Act.” 

Acts 1868~69, ch. 118. Secs. 70, 71, 72, 114. 

The defendant insists, that the Act of 1868-69, which was 
subsequent to the cause of action in this case, repeals the Rev. 
Code under whieh the action was brought, and that leaves the 
case to be considered, as if the /vev. Code had not existed, and 
so the action could not be maintained. 

It is not necessary for us to decide what would be the effect 
of repealing a statute, under which a cause of action had arisen, 
pending the action. See Rev. Code, ch. 108 ; because we are 
of the opinion that the Act ot 1868-69, does not have the 
effect of repealing the Revised Code Statute, because-they are 
not in conflict. 
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The English Statute, 9-10, Vie. c. 93, is substantially the 
the same, as ours. It is not precisely as definite as ours, as to 
the rule of damages, inasmuch as our Statute specifies “pecu- 
niary injury,’ whereas the English Statute also makes it the 
duty of the jury to apportion the damages among thie benefi- 
claries, which ours does not. 

Although the English Statute omits, pecunzary, yet the 
rule of damages, which the Courts have laid down, is “the 
reasonable expectation of pecuniary advantage, from the con- 
tinuance of the life of the deceased.” We have carefully 
examined the English cases, and although the rule is not laid 
down in all of them, in precisely these words, yet, in sub- 
stance, if is; and the rule may now ‘said to be {settled be as 
above. Dalton v. the South Eastern Railway Co., 98 Lng. C. 
L. £.,296. Pym, admrv. The Great Northern R. W. Co., 

116 Eng. C. L. £., 398. 

It is well settled, that nothing is to be allowed, as a sola- 
tium, or as a punishment. 

The same rule is laid down arguendo, in Arriiugton v. Col- 
lier, Phil. R., 855, which is the only case, in which it has been 
discussed, in our Court, We adopt the rule stated above. 

To bring this case under the rule, the principal enquiry is, 
“what was the reasonable expectation of pecuniary advan- 
tage to the family of the deceased from the continuanee of his 
life 2” 

On the trial below, the plaintiff offered to prove the num- 
ber in the family of the deceased at the time of his death; 
and the evidence was admitted. And this was the first error. 

We were informed upon the argument, that the idea was, 

that the condition and number of the family of the deceased, 
ought to affect the damages, inasmuch as it required more to 
support a large family than a small one, and that if two men 
were killed, of precisely the same capacity for labor, and of the 
same occupation and thrift, and one left a family of ten, and 
the other ot five, the largefamily would be entitled to as much 
again as the small. | 
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This would be so, if the necessities of the family, and not 
the value of the lite, of the deceased, were the rule. But we 
have seen, that is not the rule. If a man’s nett earnings are 
but $100 per annum, that is his pecuniary value to his fam- 
ly, whether large or small. It was said to be important in 
another view; it was insisted that the deceased by his earnings 
supported his. family, and that by ascertaining how many 
there were in the family, and then estimating what it was 
worth, or what it would cost to support eack, would give the 
amount necessary to support the whole, and that would give 
the value ot his earnings. 

The answer is, that this would involve many. enquiries as 
towhat the family contributed to their own support, and in 
what style they lived, and what was the quality of their food 
and raiment, &c. And that a much more direct and accu- 
rate way, was to estimate the value of his labor, or the 
amount of his earnings. If it was supposed, as it seemed to 
be, that the English authorities allowed of enquiries into ‘the 
number and condition of the family, it was because there the 
jary have to apportion the damages to each member of the 
tamily, dividing it out, and, if need be, giving more to one 
than another. But such is not the ease here. 

Tt seems that the deceased was a common laborer, and that 
his only legitimate earnings, were from his labor; and, in 
answer to proof on the part of the plaintiff, that the deceased 
“furnished supplies to his tamily, and was seen carrying them 
provisions, &c.,” the defendant offered to show that the de- 
ceased was in the habit of trading with slaves, unlawfully. 
And the defendant also offered to show that the deceased “was 
often engaged in fighting,” and “was often indicted.” This 
evidence was ruled ont, and the question is, was it competent. 

What would have been the reasonable expectation of pecu- 
niary advantage from the continuance of the life ot the de- 
ceased, if he had been an industrious, peaceable, honest man ? 
And what wouldit have been, if he had been an idle, quarrel- 
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some, violent, dishonest man? Would the expections in ei- 
ther case have been the same? Ifso, the evidence was imma- 
terial, and was properly ruled out. If not, then there was 
errer. It was competent to enquire into his age, his strength, 
his health, his skill and industry, his habits and his character, 
the end of all, being, to get at his pecuniary worth to his fami- 
ly—how much nett income might be reasonably expected. 


THERE IS ERROR. Venzre de novo. 


N. T. HORTON vs. R. R. MCCALL, 


An execution debtor is entitled to a PERSONAL PROPERTY EXEMPTION, notwith- 
standing an execution, issued against his property, bore éeste, before the adop- 
tion of the Constitution, if there was no levy, made until after. 


The cases of Hill v. Kesler, 63 N.C., 437, and AcKeithan v. Terry, 64 N. C., 25, 
Harding v. Spivey, 8 Ired, 63, and Jones v. Judkins, 4 Dev. & Bat. 456, cited 
and approved. 


This was a civil action, tried before His Honor, Judge 
Mitchell, and a jury, at Fall Term 1871, of Caldwell Supe- 
rior Court. 

The plaintiff. complained against the defendant, who is 
Sheriff of Caldwell county, 2 trover, tor the conversion of cer- 
tain personal property, which was ascertained to be the plain- 
tiff ’s personal property exemption, unless the defendant, who, 
answered “justification under legal proccess,” could sustain 
such defence, under the following state of facts: At Spring 
Term 1867, one Gilbert obtained judgment arainst the defend- 
ant, in the Superior Court of Caldwell, and caused a 7% fa, 
to issue to Fall Term 1867; from that term, an aliae issued 
to Spring Term, 1868; from that term a plurees, issued to 
Fall Term 1868, tested of Spring Term 1868; from that 
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term, another pluries, to Spring Term 1869; all of which 
bore deste of the next preceding term, to that to which, they 
were made returnable ; under the last ff fa, the property, for 
the conversion cf which this action was brought, was levied 
on and sold by the defendant, as Sheriff. 

A verdict was taken, with leave to set it aside, &c. His 
Honor, on.consideration, being of opinion with the plaintiff, 
rendered judgment on the verdict, and the defendant appealed. 


Folk for the plaintiff. 


In the case of McKeithan v. Terry, 64 N.C. Leep., p. 25, 
the # fa had been levied on Jand, and returned, before the 
adoption of the State Constitution. The Court said, by this 
levy, the plaintiff acquired a specific “ lien,” “a vested right.” 
The lien referred to, in that case, was not acquired by the levy 
simply, but by the 7,fa, levy, and return of the fi fa. Judge 
v. Houston, 12 Ired. Rep., 1138. Gilkey v. Dickerson, 2 
Hawks, 390. But though the lien, created on land, by a f fa, 
from its teste, is not changed by a levy alone, its effect is very 
different with regard to chattels. By a levy, the property, in 
chattels, is divested out of the defendant, and vested in the 
Sheriff, and the execution satisfied, to the value of the property, 
unless it is returned to the defendant. If the Sheriff, after 
levy and before sale, goes out of office, he must, nevertheless, 
sell the property ; if he dies, it goes by succession to his per- 
sonal representatives. This is nothing less than a vested right 
of property, not at all like the lien on lands, created by the 
levy of a jf¢ fa, and its return. It is also insisted, that the 
lien created on chattels, by a ft fa, before levy, is a vested 
right. This depends on the nature of the lien, its strength 
and efficacy. Liens proper, at common law, depend on posses- 
sion ; if the possession is surrendered, the lien is gone. The 
Hen, by execution, operates without possession, and is availa- 
ble, by way of charge, and not detention ; it binds property 
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from its teste, and thelien is continued, if regular alias, and 
pluries fi fas, are issued. It passes, with an assignment of the 
judgment to the assignee, or, upon the death of the plaintiff, 
to his executors or adininistrators. It binds the property of 
the debtor so as to avoid any alienation by him, after its deste. 

This is so undoubtedly trac, as to reynire no authority to 
support it. Thecases, however, of Stamps v. lrwin, 2 Hawke, 
932. Finley v. Lea, 2 Dev.and /at., 169, may be referred to. 
in which the point was decided in ejectment and trover. If 
chattels be levied.on by a fi fu, and then another of prior 
teste, come to the Sheriff’s hands, it is his duty tosell and apply | 
the inoney to that of elder deste, although by the levy made 
under the first, the property was vested in him for its satisfac: 
tion. Green v. Johnson, 2 Hawks, 309. Where a fi fa 
issned against one, who was a joint-owner of slaves with others, 
aud afterwards, upon the petition of all the joint-owners, 
the slaves were directed, by a Court of competent jurisdiction, 
to be sold tor division, and under the order, were sold; it was 
held, that the lien of the Sheriff was not divested, but he hada 
right still, to sell the undivided interest of the defendant, in 
the execution, and although the purchaser had no actual notice 
of the lien, yet, as to him—ceaveat emptor. Harding v. Spivey, 
8 Ired. Eq., p. 63. The plaintiff then, had acquired a lein 
from the zeste of his original 7 fa, which, neither the aliena- 
tion of the debtor, the active diligence of others, or the judg- 
ment of a Court of record, or anything except his own default 
and misconduct, could destroy. If this is not a vested right, 
substantially a right ot property, it is because carefully 
guarded legal defences, do not make one. 

Accordingly, it is held by high authority, that a statute, 
prescribing that a debtor may remove the property on which 
his creditor has a judgment lien, without rendering the property 
liable to sale, on execution, is unconstitutional. Ztloston v. 
Millard, 7 Alin., 513. 


Armfield for defendant. 7 11 
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Reape J. It is settled by a series of decisions, that an exe- 
ution creates a lien, on both real and personal property, from 
its teste. LZarding v. Spivy, 8 Ire. Eq., 63. 

It is also settled, that if there is no levy or sale under the 
first execution, but the same is returned to court, and another 
is issued upon the same judgment, the lien of this second, re 
lates back to the éeste, of the first. Andso on with any num- 
ber, regularly and consecutively issued. 

But still the question remains what sort of lien is created, 
and what is its effect ? It is settled that the lien is such as to 
prevent the debtor from selling, so as to defeat that debt. 
Jones v. Judkins, & D.& B., 456. 

But still it seems to be only a den, and does not divest the 
title out of the debtor; nor invest it in the creditor ; norin the 
officer. 

It would seem, theretore, that the Hen dves not affect the 
title, and amounts only to a charge which the law imposes 
upon the property for the purpose of satisfying its process. And 
so it seems that while this lien exists, if the creditor delays to 
make the lien specific by a levy, (taking hold of the property 
if it be personalty, or naming and and describing it if it be 
realty,) and selling it, a junior execution can come in and take 
the property from under the prior lien and sell it for the satis- 
faction of the junior. It is true the reason given for this, is, the 
delay of the first creditor, which operates as a fraud upon other 
creditors ; and therefore the law withdraws the care which it 
had assumed over, and the charge which it had imposed upon 
the property in favor of the senior creditor, and transfers them 
in favor of the junior creditor. But then, if the senior creditor 
had any property in the goods of the debtor upon which his 
execution had been a /zen, the law could not thus transfer his 
property to another. 

The question in our case is, whether the homestead and per- 
sonal property exemption fee: prevent the taking and selling 
the property of the debtor, which had become subject to the 
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lien aforesaid, 2. ¢., the lien of an execution tested, but not — 
levied, before the law was passed. | 

We have already decided, that the debtor’s property might 
be exempted, and that it was exempted by the said laws from 
liability for any of his debts. But that was upon the ground 
that debts were not liens upon property, either general or spe- 
cific. Hill v. Kesler. 

But this case differs from thatin this: The creditor hag ta- 
ken one step towards subjecting the debtor’s property, and 
although the debtor’s property has not been appropriated, or 
taken hold of, yet it was hedged in, in so far that the debtor 
himself could not dispose of it so as to defeat that debt; yet, he 
could use it, and consume it as before, and another more 
vigilant creditor might take it. 

In McKeithan v. Terry, we decided that where there was a 
levy, it created a specific lien, or vested right, which the home- 
stead law did not interfere with. If we did not go too far in 
that case, we are satisfied that we cannot go farther, in favor of 
the creditor, without doing violence to the Constitution and 
the act of Assembly. Here there was no levy; and although 
there was a lien, such as we have described by the execution, 
from its teste, yet it did not divest the property out of the 
debtor, and was not even specific, as in McKeithan’s case, but 
was general; and, therefore, the property was subject to the 
exemption laws aforesaid. 


THERE IS NO ERROR, Affirmed. 
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_ An execution debtor is entitled to a HOMESTEAD, as arainst an execution, which 
bore teste before, but was not levied until after, the adoption of the Constitu-: 
tion. 


The cases of Hill vy, Kesler, 63 NV. C., 467 and Horton y. McCall at this term, cited 
and approved, 


This was ‘an appeal from the decision of His Honor, Judge 
Mitchell, on a case agreed, made at Spring Term 1871, of 
Wilkes Superior Court. The only facts necessary'to a proper 
understanding ot the opinion, are, that the plaintiff obtained 
a decree against the defendant in this Court, on the equity 
side, at June Term 1868, and caused an execution to be 
issued thereon, which bore ¢este, the second Monday in Jute, 
1868. Under this execution a levy was made on the land, for 
the recovery of which, this action was brought on the 2d day 
af August, 1868, and a sale was, thereafter duly effected there- 
under, at which the plaintiff became the purchaser. 

The defendant, before the sale took place, claimed a home- 
stead therein, and when this was refused, demanded that it 
should be appraised, &c. Other points were raised, but not 
necessary to be stated, as the opinion proceeds entirely on the 
main point, viz: whether a homestead could be demanded, as 
against an execution bearing ¢este, before the adoption of the 
constitution, but not levied, until after. His Honor gave judg- 
mentin favor of the defendant, on the case agreed, and the 


plaintiff ‘appealed. 
W. H. Bailey for the appellant. 


I. The execution created alien on thedand from its teste. 
This has been the settled doctrine of our Courts, ever since 
Winstead v. Winstead, 1 Hay., 248, as announced in numerous 
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subsequent decisions, running through the period of the Court 
of conference, and our former Supreme Court, and has been 
acted on in practice for the last seventy years, both by lawyers 
and laymen as settled law. 

Many titles rest upon this assumption, which a contrary 
decision would greatly tend to unsettle and embarrass, as well 
as lead to inextricable confusion, and open a flood-gate to liti- 
gation. 

Interest republicae ut sit finis litiwm est. 

The execution, I submit, binds from its deste, certainly as 
against the defendant therein, and those claiming under him, 
Stamps v. Erwin, 2 Hawks, 232. 

And the principle was extended to executions from a single 
Justice, until changed by statute. Beckerdite v. Arnold, 3 
Hawks, 296. 

It is foreign to our case, to consider the effect of its lien, 
guoad other execution creditors, &c., as the defendant in the 
execution is the present defendant. 

But, I may add, that the polity of the Courts has everbeen to 
protect bona side purchasers at execution sales, in various ways, 
thus presenting a harmonious analogy to the various statutory 
enactments in favor of other dona jide purchasers, and such a 
policy, was judicially declared in Zrwin v. Harris, 6 Lred.‘Eq., 
215. 

TI. 3 * % % % x x x % 

ll. * x % * x x # a 

IV. The homestead law, as to any retroactive effect on the 
debt in question, it is submitted, is in violation of the Consti- 
tution of the United States, in that, it impairs the obligation 
of contracts. 

Ido not propose to argue this point, unless called on by 
the Court, but wish to present it, and if desired, will argue it. 


Bragg & Strong and Armfield for the appellee. 


CuRIA ADVISARI VULT. 
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At the present term, the following opinion was delivered : 


Reape, J. In the learned brief of the plaintifi’s counsel, 
it is laid down, that an “execution creates a lien on land from 
ite teste.” And that this is sustained by a train of decisions, 
acted on in practice for seventy years, both by lawyers and 
laymen, and that a contrary decision now, would unsettle titles 
and produce inextricable confusion and endless litigation. We 
would hesitate long, to make a decision which would produce 
such effects, even if there were legislation or other considera’ 
tions, leading us strongly, in that direction. But there is 
nothing in this ease, which puts any such stress, upon us. We 
affirm all the decisions and praise the discernment of both 
lawyers and laymen, which has maintained the doctrine that 
an “execution creates a lien on land from its éeste.” But just 
at the point where we have the greatest difficulty, we have the 
least aid, and yet evidently, all, that could be offered in behalf 
of plaintiff. It creates a “Zéen,” but then, what is the lien ? 
What does it mean? What is its effects? The answer which 
we have in the brief is, that it “binds from its ¢este, certainly 
as against the defendant therein, and those claiming under 
him.” This affords us but little aid, because the question is, 
how hinds--the defendant? Does it divest him of the title ? 
No. Does it divest him of the possession? No. Does it vest 
the title or the possession, in the creditor, in the execution ? No. 
Does it .vest it in the officer? No. What then is this Men, 
which is so powerful for good and which it is so mischievous 
te disturb? The most that has ever been claimed for it is, 
that it prevents the debtor from selling. Well, has the debtor 
sold, or attempted to sell, here? Not at all. Then, where is 
the applicability, of the doctrine of the lien, &c. ? 

Precisely, the same point which is made in this case, is the 
point in the case of Horton v. McCall, at this term, in which 
it is decided, that the debtor is entitled to a homestead, not- 
withstanding the lien of the execution from its teste. And 
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reference is made to that case, for the reasons, which it is un- 
necessary to repeat here. 

It is again insisted, in this case, that the retro-active feature 
of the homestead law is in conflict with the Constitution of 
the United States—impairs the obligation of contracts. dd 
v. Kesler, 63 WN. C. &.,is now so generally approved by a 
hitherto doubting profession, and is so mnch in favor with all 
“laymen,” that we would be lost to disturb it, if we doubted 
its correctness. Indeed, it is in such favor, that it was serious- 
ly proposed, to adopt it into the Constitution itself, lest it 
might be overruled. But we see no reason for disturbing it. 

It is not necessary to notice the other points in the case, be- 
canse we think the defendant is entitled to his homestead, and 
that is decisive. 


No Esgror. Affirmed. 


JOHN JOHNSON vs. JOHN F. CROSS, Adm’r. 


he personal property exemption, provided for by Art. X., of the Constita- 
tion and the laws, passed pursuant thereto, exists only during the life of the 
“‘homesteader’’* and after his death passes to his personal representative, to 
be disposed of, in a due course of administration. 


The case of Watis v. Leggett, at this term, cited and approved. 


This was @ submission of a controversy without action under 
Tit. XIV., chap. 1, of the C. C. P., heard before His Honor, 
Judge Pool, on the 12th day of December, 1870. The plaintiff 


*This term is in such universal use among the people, as expressing a debtor 
entitled to ahomestead and personal property exemption, as to seem to justify 
ite use. It saves a periphrasis, and it is justified by the rules philology, as the 
suffix ‘‘er’’ has an active signification, and signifies one, who does some act in 
reference to the thing expressed, by the word, to which it is annexed. 


168 IN THE SUPREME COURT. 
JOHN JOHNSON v. Jouw F. Cross. 


obtained a judgment against Thomas E. Powell, who had 
been his guardian, for a balance due on his guardian account, 
at Spring Term 1867, of Pagquotank Court, and had caused 
executions to be regularly issued and kept up thereon, till 
after the death of Powell, which occurred in the early part of 
1870, without his having made application for a personal pro- 
perty exemption. 

The defendant administered and sold property, and it was 
conceded that he held $400, which was applicable to the plain- 
tiff’s judgment, unless the same can be claimed, by the minor 
children of said Powell. 

The plaintiff had made a demand on the defendant, and the 
minor children of Powell had caused him to be notified, not 
to pay over the same, and that it was claimed by the said 
children, as “ personal property exemption.” 

His Honor, on the foregoing ‘‘ submission,’ 
ment against the plaintiff, and he appealed. 

The appeal was filed January Term 1871, and argued, but 
an advisari was taken, until the present tern. 


> entered judg- 


Smith for the appellant. 


I. The exemption of personal property is warranted, only 
by the Constitution, when applied for by the debtor, and does 
not apply when he dies without making such application.— 
Cons. of NV. C., Art. 10. 

The Act, (ch. 137, sec. 10,) of 1868-9, authorizing this, is 
not warranted by the Constitution. 

II. The exemption, if allowable at the instance of children, 
must be of property of intestate set apart, but cannot reach 
the proceeds of sale in the administrator’s hands, after he has 
sold.—Same act, sec. 10. | 


No Counsel for the appellee. 


Prarson, C.J. Constitution, Art. X., Sec. 1. “The per- 
sonal property of any resident of this State, to the value of $500, 
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to be selected by such resident, shall be exempted from sale 
under execution, or other final process of any court, issued for 
the collection of any debt.” 

Sec. 2. ‘“‘ Every homestead, and the dwelling, and buildings, 
‘ised therewith, not exceeding in value $1,000, shall be exempt- 
ed from sale, under execution, or other final process, obtained 
on any debt.” 

Sec. 8. “The homestead, after the death of the owner there- 
of, shall be exempt from the payment of any ea during the 
minority of his children, or, any one of them.” 

Sec. 5. “If the owner of a homestead die, leaving a widow, 
but no children, the widow shall have such oniestea during 
her widowhood.” 

By sections 3 and 5, after the death of the owner of a home- 
stead, the exemption is continued on, for the benefit of his 
children or widow. 

There is no such provision in regard to the “ personal pro- 
perty exemption.” The’ property of such resident, is exempt: 
ed from sale under execution, or other final process of any 
eourt, issued for the collection of any debt. Manifestly, this 
has reference to an execution issued against such resident, or 
owner of personal property, and cannot, by a forced construc- 
tion, be made to apply to a sale, by his executor, or adminis- 
trator. Indeed, the difference between real and personal pro- 
perty, is so material,—one transitory and shifting, the other 
permanent and final, that the idea of letting the children of 
the owner enjoy it, after his death, during their minority, or, 
the minority of any one of them, or, if there be no children, 
of letting the widow enjoy it, daring her widowhood; in the 
absence of any provision, for accounting for and paying over, 
what might chance to be on hand, at the expiration of these 
contingent events, seems to approach, the verge of absurdity. 

If the case is to be governed by the provisions of the Con- 
stitution, there is no difficulty whatever. But, it was urged on 
the argument, that the children of Powell, are entitled to the 
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fund, as a “ personal property exemption, under Acts of 1868 
~69, ch. 187, sec. 10. An advisart was taken to consider of 
that matter. The section is, in these words: “If any person, 
entitled to a homestead and personal property exemption, die, 
without having the same set apart, his widow, if he leave one, 
then his child and children, under the age of twenty-one 
years, if he leave guch, may proceed to have said homestead 
and personal property exemption, laid off to her, him, or them, 
according to the provisions of sec. 7 and 8, of ‘this Act.” 
Sections 7.and 8 provide, for laying off the homestead and 
personal property exemption, in the life-time of the party, en- 
titled thereto, “ as guaranteed by Art. X, of the Constitution.” 
We have put a construction upon the section now under 
consideration, in Watts v. Leggett, and we adopt what is there 
said, as a part of this opinion. If the homestead had been 
laid off under sec. 7, and the personal property exemption, 
had been assessed, under sec. 8, in the life-time of Powell, as 
guaranteed to him, by Art. X of the Constitution, it is clear 
his children would have had no claims to the personal property 
exemption, for as we have seen, the constitution only secures 
a benefit to the children and widow, in the homestead. It is 
hard to understand, how a provision, to prevent the widow and 
children from being prejudiced, by an omission to have an 
assignment in the life-time of the party, under whom they de- 
rive the title, can be strained so as to have the effect of giving 
them greater benefit, than if the omission had not occurred, 
It cannot be supposed, that the effect of the statute is to go 
beyond the constitution, for its professed purpose is to carry 
into effect the provisions of the constitution, and to secure to 
the widow and children, the homestead and personal property 
exemption as guaranteed by the constitution. The section 10, 
is very inartificially worded ; the draftsman was evidently con- 
tused, by not attending to the distinction made in the consti- 
tution, between “the homestead,” and “ the personal proper- 
ty exemption ;” he seems to have supposed that the widow was 
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first entitled ; and if he had no widow, then the children or 
minor children ; whereas, it is not pretended, that the widow 
can claim “the personal property exemption,” or even the 
homestead, if there be a child surviving. 

This obscurity, however, is cleared away, by the reference to 
sections 7 and 8, in which reference is made to the benetit, “as 
guaranteed by the constitution.” 

We are of opinion, that neither the widow, nor the children, 
can set up claim to the fund, although if anything, the claim 
of the widow by implication, under section 10 of the Act 
of 1868-9, would be the strongest. 

We are pleased to know from the facts set forth on the 
record, that our conclusion prevents a very great injustice in 
this particular case, for Powell, as the guardian of the plaintiff, 
betrayed his trust, and the friends of the children of Powell 
are much to blame for an attempt to benefit them, at the ex- 
‘pence of one, who would thus be made the victim of their 
father’s breach of trust; his sureties, on the guardian bond, 
being all insolvent. 


Judgment reversed, and judgment on the case agreed, in 
favor of the plaintiff. 
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1. Previous to the statutes of 1866-’67, and 1868-’69, purporting to restore to 
married women the common-law right of dower, the wife had only an inchoate 
right of dower in the lands of her husband, subject to be defeated at any time, 
by the busband’s conveyance. 


2. When land was acquired, and a marriage was contracted, previous to the 
statutes aforesaid, Aeld, that these statutes cannot affect the rights of the hus- 
band, nor restrict his power of alienation, nor confer upon the wife any right 
of dower, which she did not have before. 


3. Whether it is competent for the General Assembly to give a married woman 
a right of dower in land acquired after the passage of the statutes referred to, 
although the marriage took piace before that time. Quere ? 


4, An agreement to pay a married woman a certain sum of money for her right 
of dower in the land of her husband, when the land was acquired, and the 
marriage was contracted before March 2nd, .1867, is void against creditors, for 
want of consideration. 


5. It would seem that before a married woman can set up her consent, asa con- 
sideration to support a contract, to give her a part of the purchase money for 
a tract of land, sold by her husband, it ought to appear that she had released 
her right of dower or covenanted against incumbrances; and, guere, whether, 
in any case, it could depend upon parol evidence, and, whether the contract 
must not be set out im the deed, ond appear to be fuir and reasonable. 


6. The distinction between a wife’s right to a homestead aud dower, and other 
matters connected with the subject, stated and fully discussed by Reade, Judge. 


Dick and Rodman, JJ., dissenting. 


This was a proceeding, under the 266th section of the C. C. 
P., to subject the property of a judgment-debtor, had before 
Pool, Judge, at Fall Term 1871, of Bertie Superior Court. 

‘The facts were found by the Judge, to be as follows: ‘‘ The 
judgment-debtor, J. A. J. Askew, in dhe year 1870, was the 
the owner of two houses and lots, and a store-house, in Bertie 
county, and proposed to one Augustus Holley, to borrow two 
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thousand dollars, and to secure him in said joan, by a deed of 
trust, upon said houses and lots. The said Holley was unwil- 
ling to take the security, unless the defendant, the wife of said 
Askew, would join in the conveyance with her husband. The 
defendant, Maria C. Askew, refused to join in the conveyance, 
unless she was compensated for releasing her right of dower 
and homestead. Whereupon, it was agreed, that if the said 
Maria C. Askew would join in the conveyance, she should 
have the balance of the money arising from the proceeds of 
the sale of the houses and lots, after paying Holley the 
principal and interest of his money. With this under- 
standing the deed was executed. The houses and lots were 
atterwards sold by the trustee, for 83,400, and out of the pro- 
ceeds, the debt and interest to Holley, and the expenses of the 
trust, &c., were paid off and discharged, 

The lots were sold on a credit, and the purchaser gave in 
part payment, two notes, one for $500, and one for $481. 
These two notes the trustee endorsed, without recourse, to the 
defendant, Maria C. Askew, in furtherance of the agreement, 
which had been made with her. All of the $481 note, with 
the concurrence ot Maria C. Askew, had been collected and 
paid to the creditors of ber husband, befure the jadgment ot 
the plaintiff, except about $100, which was agreed to be paid. 
The other note, of $500, was retained by the said Maria C. 
Askew, and claimed as her property. The conveyance to 
Holley was made before the plaintiff’s judgment was obtain- 
ed. J. A. J. Askew, and Maria C. Askew, were married be- 
fore January, 1867. The debt due the plaintiff was contracted 
previous to the making of the deed in trust. Upon this state 
of facts, the Court was of opinion, that the property, in the 
$500 nove, was in Maria ©. Askew, the defendant, and dis- 
missed the proceedings and gave Judgment against the plain- 
tiff for costs. Plaintiff appealed from this Judgment. 


W. NV. H. Smith for plaintiff. 
D, A. Barnes for defendants. 


174 IN THE SUPREME COURT. 


W. M. Surton v. J. A. J. ASKEW. 


a nt rr ee 


Reaver, J. The single question is, whether the Act of 
1868-’9, restoring to widows, their common law right of dower, 
¢.é€. dower in all the lands of which the husband was seized 
during coverture, prevents a husband from selling lands which 
he owned befvure the passage of the act, his marriage having 
been before the act. If the act has that effect, it must be be- 
cause it gives the wife an inchoate right to dower, to be con- 
summated upon the death of. the husband, she surviving, and 
of which she cannot be deprived without her consent; for, cer- 
tainly, before the act, it was never supposed that the husband 
could not sell his lands at pleasure, without the consent of his 
wife. Ifthe act has that effect, then her consent in this case 
to the sale, was a sufficient consideration to support the agree- 
ment to give her a part of the sale-money. If the act had not 
that effect, then her-consent was immaterial, and afforded no 
support to the agreement, to give her a part of the sale-money, 
and therefore, as against creditors, the transaction was void. 
It is a dry question of law, and must be so 2onsidered ; although 
it is admitted to be one of great importance, and by no means 
free from difficulty. 

Since 1784, and until the act aforesaid, 1868-69, a widow 
was entitled to dower in the lands only, of which the husband 
died seized and possessed, and therefore, but few questions 
have arisen in-our State in regard to dower-rights, and none 
probably in regard to inchoate dower-rights. But the impor- 
tant change which that Act 1868-’69, made, involves the sub- 
ject in. much uncertainty, and will breed much litigation. 
What adds to the uncertainty is, that the different States have 
different laws, in regard to dower, and the decisions in the 
State Courts are numerous and conflicting. Some of the de- 
cisions holding, that acts like ours are retro-active, and-others 
holding them to be prospective, only. And the reasons, which 
would be proper in one case, are inconsiderately used in the 
other. Scribner on Dower, a late American work, reviews: 
the statutes and decisions of the different States, and also the 
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English authorities and by judicious comments, has endeav- 
ored to produce some order out of much confusion. But, speak- 
ing of the inchoate right of dower as property, he says: “A 
certain vagueness of expression, uniformly characterizes the 
discussion of the subject, and, these discussions are commonly 
attended with unsatisfactory results.” And so, we see, that 
this great right, favored like life and liberty, instead of being 
as it ought to be, and as until lately it has been, so plain, that 
he that runs may read, is now involved in much confusion, by 
inconsiderate legislation and conflicting adjudications. 

It has been much diseussed, whether marriage js a contract, 
or an institution, or a sacrament, or all combined ; and, espe- 
cially, whether dower results from tke contract of marriage, 
or from the operation of law. Suppose it to result from the 
contract of marriage, then it is discussed, whether the Legisla- 
ture can change the law of dower, without impairing the obli- 
gation of contracts. Suppose it to result from the operation 
of law, then it is discussed whether the Legislature can change 
it without interfering with vested rights, and whether the law 
eannot change, modify, increase or abolish it. Those who 
claim to be up with the chivalry of the age, and while the 
Legislatures are liberally enlarging the dower-right, insist, that 
the Legislature have full power over the subject. But suppose 
upon some occasion, when the chivalric element may less pre- 
vail in legislation, they should curtazl, or even destroy the 
right, how then? And if the dower-right is so frail that a 
widow may be deprived of it without her consent, how was 
her consent to the deed in this case important, even supposing 
the act to be retro-active; and if not important, then it was 
no consideration, and, if no consideration, then the contract 
was void. So that the agreement is suicidal. If the right to 
dower is at the mercy of the Legislature, to increase or dimin- 
ish, continue or destroy, then it is nothing—nothing as aright— 
nothing as property! We think that this great right, sacred 
as life, and indispensable to society and the family economy, 
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ought to be more secure, ought to be inviolable, when once it 
exists, whether it be created by contract, or by operation of 
law. And we, by no means, subscribe to the doctrine that a 
right vested by operation of law, is less inviolable than when 
it arises ‘rom contract, when once it exists, no matter how it 
is inviolable. Nor is it true, that,in any conceivable case, 
private property can be taken for public use, or, as is said in 
this case, for the “paramount public good,” without just com- 
pensation. 

Our conclusion from what has been said, is, that before the 
the late act, a widow was entitled to dower in such lands as 
the husband should die seized and possessed of, and in no 
other; that theright to be so endowed commenced, (whether 
by the contract of marriage, or by operation of law, makes no 
difference) at the time of the marriage, but subject to the hus- 
band’s power of sale, and contingent upon his not selling it, 
and upon her surviving him, and that the Legislature could 
not deprive her of that right, or in any way change it without 
her consent. The Act of 1868-69, comes in and changes the 
law of dower, so as to give the widow dower, not only in all 
the husband owns at the time of his death, but in all that he 
owned during coverture, but this act does not affect rights, or 
marriages, which existed before its passage ; they stand as they 
did before the act, when the husband could sell without the 
consent of the wife; and, therefore, the consent of the wife, 
as in this case, was immaterial, and afforded no consideration 
to support the contract. 

We have not overlooked the fact, that the deed in this case 
does not profess to release the wife’s dower-right, if she has 
any, or to covenant against the incumbrance of dower; be- 
cause, under the view which we have presented, it is not nec- 
essary. But it would seem, that before the widow can set up 
her consent ag a consideration to support a contract, to give 
her a part of the sale-money, it ought to appear that she had 
released her dower-right, or covenanted against the incum- 
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brance ; and, guere, whether in any case, it could depend upon 
parol evidence, and whether the contract must not be set out in 
the deed, and appear to be fair and reasonable ? 

All this is said, but with little consideration as to the rights 
of the husband. But has the husband no rights which are en- 
titled to respect, and which the Legislature cannot destroy! 
Before the late Act, when a man married, owning land, his 
his wife had an inchoate right to dower, contingent upon his 
not conveying it away in his life time, and upon her surviving 
him,precisely the same as ifit had been conveyed to him by deed 
from another, with such stipulation and conditions. Suppose 
it had been so conveyed to him, could the Legislature step in 
and alter his title, or change the conditions? No one will so 
contend. Well, what matters it how his title was derived, 
and how the conditions and stipulations came about, so that in 
fact they existed? Here then was the simple case of a nian 
owning a tract of land, absolutely and in fee simple, with full 
power to sell the same, subject only to the condition, that if 
he did not sell it, and should die seized and possessed of it, his 
wife should have dower; and the Legislature steps in and 
forbids him to sell, compels him to hold it as long as he lives, 
and gives his wife dower in it, in spite of him, If this be not 
depriving him of his vested rights, taking his property from 
him, and giving it to another, under the notion, as is said, of 
the “paramount public good,’ without compensation, then we 
cannot understand what would be an Instance of such a viola- 
tion of the rights of property. 

It would probably be no great hardship upon the husband, 
married beiore the Act, and it would probably not interfere 
with his vested rights, to allow the Act to operate upon all 
lands acquired after the passage of the Act, because he would 
have notice of the incumbrance which would attach, and he 
would take it cum oneve. But, asto this, we give no opinion, 

And so it may be, that in all cases of marriages since the 
passage of the Act, the wife may refnse to Join in the convey- 
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ance, unless she is compensated ; and an agreement to give a 
part of the sale-money for her consent to the sale may be good, 
her dower-right attaching to a// the lands of her husbund, 
and contingent only on her surviving him; a reasonable prob- 
ability, and not a mere possibility. And, guwere, whether the 
Legislature, by any subsequent Act, can deprive her of this 
right. But these questions are not before us. 

II. If the dower-right did not afford ‘a sufficient considera- 
tion to support the agreement to give the wife a part of the 
sale-money, then in the second place, it is insisted, that her 
homestead right did. 

There is this difference in the dower Act, and the homestead 
Act—the homestead Act, applies only to the homestead, used 
in the sense of the home, or dwelling house, whether. actually 
set apart or not; or the homestead, after it is set apart, upon 
proceedings had for that purpose. 

The lands in question had not been set apart as a homestead 
upon proceedings instituted for that purpose, and it is not dis- 
tinctly stated that they were the homestead or dwelling in the 
general sense. ‘The case describes them as “two houses and 
lots, one a store house.” There is nothing in this to indicate 
that they were the homestead. Nor is there anything to indi- 
eate whether the husband did not have other lands, and wheth- 
er he did have lands which he.had used, or which, after this 
sale, he did not intend to useasa homestead. Nor isit stated 
whether he was insolvent. Nor is it stated whether he had 
children. Nor does it appear from. the case stated, nor from 
the deed, nor in any other way, what was the estimate . put 
upon her homestead right. Nor is there any covenant in the - 
deed against the homestead right, nor is there any release, 
And surely it cannot be, under the most liberal construction of 
the homestead Act, that the wife is entitled to have her home- 
stead taken out of every tract of land the husband may own, 
and may wish tosell! Itis true, that by reference to the 
deed, we find that, in describing the lots, it is said, “one being 
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the house and lot upon which we reside,” and that is all; and 
whether temporarily or permanently, or whether he had not 
another which he had adopted, or intended to adopt, as a home- 
stead, is not aaid. And both lots are put together, and her 
homestead-right, claimed in one as much as the other. No 
price being fixed upon either, and no estimate of the value of 
her homestead. So that, iff hereafter if she should claim a 
homestead in other lands, there is nothing in the transaction 
to estop her, or even to show how much she has received in 
the way of her homestead-right in this transaction, so as to 
dednet it from any subsequent claim. So we think that 
as the case appears to us, she has made out no homestead 
claim, the surrender of which, was a sufficient consideration to 
support the agreement. 

Ve have not overlooked the fact, that the provisions in the 
Constitution and in the. homestead Act, giving to widows 
homestead riehts, seem not to be precisely the same. The 
Coustitntion scems to contemplate that the widow should have 
a homestead only in the event, that there were no children, 
while the Act seems to prefer the widow to the children. TY 
there is & conflict in the provisions, it would scem, that the 
constitutional provision should prevail. But we do not decide 
the question, because, 16 is not necessary. 

There is error. And judgment would be rendered here for 
the plaintiff, but it docs not appear what amonnt is due from 
Sessoms so that this opinion must be certified to the Court be- 
low to the end that the amount of the indebtedness of Sessoms 
be ascertained, and judgment for that amount or for so much 
less as may bs necessary to satisfy the judement of the plain- 
tiff awainst J. A. J. Askew, be rendered against Sessoms in the 
Court below, 


Dion. J., dissenting: This is a proceeding by a creditor, 
under C1 C1 2., sec. 266, to subject the property of a judgment- 
debtor in the hands of a third person, to the payment of a 
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judgment debt. The facts presented by the case are substan- 
tially as follows : 

The judgment-debtor, J. A. J, Askew was much indebted, 
and desired to free himself from such embarrassment, and he 
applied to A. J. Holly to borrow woney for that purpose. 

Holly agreed to furnish two thousand dollars, if Askew and 
wife, Maria C. Askew, would join in executing a deed in trust 
to him, for certain houses and lots, belonging to J. A. J. As- 
kew, to secure the payment of the money loaned. 

Maria C. Askew “absolutely and positively” refused to join. 
in the conveyance, unless she received some compensation for 
her right ot dower and homestead in the said lands of her 
husband. It was then agreed, that if she would execute the 
deed in trust, so as to convey her said interest, she should re- 
ceive in consideration of her relinquishment of the right of 
dower and homestead, the balance of the purchase-money for 
which said house and lots might be sold, after paying off 
Holly, the debt secured in the trust. The houses and lots sold 
for thirty-four hundred dollars, and all the money was paid out 
in discharging the debts of the husband, except a note of five 
hundred dollars, which the trustee planet in the hands of Ma- 
ria C. Askew in accordance with the agreement above stated. 
All of these transactions were completed before judgment was 
obtained by the plaintiff, against said J. A. J. Askew, and the 
object of this proceeding is to subject said note, in the hands 
of Maria C. Askew, to the payment of said judgment. 

The first question presented, is whether the agreement 
between the said husband and wife, was founded upon sufli- 
cient consideration, to protect the property transferred to the 
wife, against the claim of creditors. 

If she had a contingent right of dower, the contract. be- 
tweeen them by which she received money or other prop- 
erty in consideration of her releasing such right in her hus- 
band’s land, if reasonable, and fairly entered into, should he 
sustained. 2 Scribner on Dower,8. Ballard y. Briggs, 7 
Pickering, 533. Quarles v. Lacy, 4 Mump, 251, 
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The Act of 1868-69, cli. 93, sec, 63, provides that, ‘‘ Every 
married woman shall be entitled to one-third interest in value 
ofall the lands, tenements and hereditaments whereof her hus- 
band is, or may be seized and possessed at any time during 
coverture,” &e. It was admitted that Askew and wife were 
married before the passage of said Act, and that she was, 
at the time of the execution of the deed in trust, entitled to 
a contingent right of dower in the lands conveyed, unless the 
said Act is unconstitutional. It is insisted that the Act is un- 
stitutional as to antecedent marriages, for the reason : 

1. It impairs the obligation of the marriage contract. 

2, It interferes with the vested right of the husband. 

We will proceed in the first place to consider whether the 
right of dower proceeds from, and isa part of the marital 
contract, and then enter into the discussion of other questions 
involved in the case. 

Dower is one of the institutions of society which has come 
down to us from a remote antiquity. 

The right of a widow to a certain portion of the lands of 
her deceased husband for the term of her natural life, was 
unknown to the laws of the Greeks and Romans, and seems 
to have originated with the Teutonic races, who had a higher 
regard for woman than any of the earlier nations. Traces of 
this custom can be found in the first authentic records of An- 
glo Saxon history, and is the foundation of dower by particular 
custoin. 

The peculiar form of this right, known as dower at common 
law, is supposed, by an eminent jurist, to have been derived 
from a Danish law, established by Sweyn, King of Denmark, 
out of gratitude to the ladies of his realm, who sold their jew- 
els, to ransom him from captivity. Originating thus, in feel- 
ings af gratitude, and the early spirit ot chivalry, inspired by 
the self-denying kindness and generosity of woman, dower 
has always been a favorite of the common law; secured in the 
earliest charters of English liberty, and recognized with favor 
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even in Magna Carta. It is an estate for life, which the law 
gives to a widow for her support and maintenance, and as a 
home for the domestic duties and affections, and it has gener- 
ally been regarded as a municipal regulation, established for 
the benefit of civil society. It is a gift of the law, and the 
right is not derived from the nuptial contract. 

A man may deprive his children and kindred of his estate, 
by deed or devise, but he cannot dispose of that estate which 
the law, in its beneficence, gives to the widow. Even if he 
makes a devise to her, in lieu of dower, she may elect, whether 
she will take the gift of the husband, or the gift of the law, 
and she may have the value of both estates, ascertained, before 
she makes her election. Inthe case of the insolvency of the 
husband, the common law preserves dower as a tabula in 
naufragio, to keep the widow from sinking into poverty 
and distress. So great was the care shown to widows, 
that centuries ago, the maxim became prevalent.“ that the 
law favors three things: Life, Liberty and Dower.” An in- 
stance, of this peculiar favor may be found in-the early his- 
tory of the common law, in dower de la plus belle, when the 
widow was endowed of lands, in socage, ‘‘as being the fairest 
portion of the lands, held by her deceased husband.” This 
species of dower, has long since passed away, with the mil- 
itary tenures in which it originated, but in most of the States 
of this country, where the doctrines of feudalism have never 
prevailed, the same kindly spirit of the law, gives the widow 
the mansion-house, as being the fairest portion ot’ the estate, 
for her wants and purposes. When uses were introduced into 
England, they weré not at first recognized by the common 
law, and were only enforced in the Court of Chancery, which, 
for a long period was under the control of ecclesiastics, who, 
in this Court, administered the principles of the civil fae ; and 
it was soon held that the dower, in awse, could not be allowed, 
as it would produce great inconvenience, and such a right was 
unknown in the system of civil jurisprudence. This doctrine 
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has now been abolished in England; and in a large number of 
the American States, a widow is entitled to dower in an equi- 
table estate by express statutes. 

The history of the common law shows, that dower was always 
regarded as a municipal institution, and was not the result of 
a contract. There were two species of dower allowed by the 
common law, which, in some respects, were regarded as a part 
of a marriage contract. A husband ad ostium ecclesiae, “ after 
affiance made, and troth plighted,” could endow his wife of a 
certain portion of his lands, to take effect upon his death. 
This was a kind of bridal gift, and in the time of Glanville 
the wife was obliged to accept it, in lien of dower, but at a later 
period, according to Littleton, the wife, upon the death of her 
husband, might reject the gift and claim the gift of the com- 
monlaw. Dower ex assensu pairis, resembled dower ad ostaum 
ecclesiae, and was, when a father seized of an estate in fee, 
allowed his son at the time of espousals, to endow his wife 
of a certain portion of such estate. Here then, were three 
parties to the contract, and the widow, on the death of her 
husband, might enter at once on the estate assigned, although 
the father was still living. The widow might also reject this 
contract dower, and claim duwer at common law, of any lands 
of inheritance, which belonged to the husband during cover- 
ture. As these species of dower were voidable, at the will of 
the widow, they have, long since been abolished in England, 
and were never in use in this country. 

The introduetion of uwsés, and the doctrine that a widow was 
not dowable of a wse, soon gave rise to the practice of making 
provision for a wife, by an ante-uuptial contract, called 7ou- 
ture, which was afterwards regulated by the statute of uses, 
and made a legal satisfaction of dower. 

Thus, we see that dower at common Jaw, has always been 
under the peculiar control of that system ef jurisprudence, and 
this favoring care of widows, has been a marked feature in the 
institutions of every country, where the common law, has pre- 
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vailed. This controlling influence of the common law, in mod- 
ern times, has made widows favorites, even in Courts of Equity, 
which in cases of difficulty about the assignment of dower, 
will exercise their extraordinary jurisdiction for the purpose ot 
affording adequate reliefi—1 Story Hy. Juris, Ch. 12 

A reference to the law, regulating marriage, will show that 
the right of dower does not constitute a part of the contract. 
Marriage, as between the parties, is a personal contract, and, 
when entered into according to the rites of the country, where 
the parties are domiciled and the marriage is celebrated, will, 
by the comity of nations, be regarded as a valid contract in 
any part of Christendom. According to the general rule, the 
terms of a contraet, are governed by the dex loci; but this is 
not the case with marriage, except, as to the validity of the 
contract and the incidents resulting therefrom, are dependent 
upon the laws of the matrimonial domicil, and dower arises by 
the operation of the lew red sitae. Story on Con. of Laws, 880. 

When persons, who are married in a country, where the com- 
mon law does not prevail, afterwards become citizens of this 
State the wife will become entitled to dower, according to our 
law at the time of the husband’s death. The converse of this pro- 
position 13 equally true; that dower is not a part of the con- 
tract of marriage, but, is an estate arising by operation of law, 
is well settied, both in this country, and in England. Mr. 
Scribner, in his valuable work on dower, 2 Vol, p. 2, says: 
the results of the English authorities .is thus given by Mr. 
Park: “it will be observed, that this estate arises. solely by 
operation of law, and not by force of any.contract, express or 
implied, between the parties; it is the silent effect of the rela- 
tion entered into by them, not, as in itself, incidental to the 
relation, or as implied by the marriage contract, but merely as 
that contract calls into operation the positive institutions of 
the municipal law.” In Worwood v. Morrow, 4 Dev. & B., 
449, Chief Justice Ruffin, in delivering the opinion of the 
Oourt, says: “there is no contract between husband and wife 
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for courtesy or dower. The interest the one gets in the proper- 
ty of the other, the law which gives for the encouragement of 
matrimony,” “ itis certain, that such as her estate (dower) is, the 
law makes it without any act of her husband, and against his 
will. See, also, Lose v. Rose, 63 .V. C., 391. Marriage is not 
only a contract, but, it is an institution coeval with the first exis- 
tence of the human race. It was ordained, and the first mar- 
riage ceremony was celebrated in Eden. It is an institution 
which is essential to the happiness of mankind, and, the preser- 
vation of human virtue. Without it, there can be no civilized 
society, or well regulated municipal government. 

Marriage has, therefore, in every enlightened system of gov- 
ernment been regulated by law, and must ever remain in some 
degree, under legislative control. For many purposes, mar- 
riage is a civil contract, and is so treated in Courts of law, 
but the legislative power of the government, regards it, as an 
institution of civil society. The Legislature must necessarily 
have the authority to attach rights, incidents and duties to 
this important relation, and modify and enlarge them, as the 
best interests of society and government may require ; and all 
legislation on this subject must extend to all mariages, both 
antecedent and subsequent, in order to be uniform and general, 
in its operation. 

In regulating this institution, the common law declares that 
the effect of a marriage shall be to vest in the husband certain 
rights as to the wife’s personal property in possession, the 
rents and profits of her real estate, and her chattels real and 
choses in action; and in consideratien of these benefits, he is 
required to take care of his wife, and if he is able, supply her 
with such things as may be necessary to her comfort in her con- 
dition in society. Immediately upon marriage, these rights 
become vested, and for most purposes, are protected in this 
State by the Constitution, and cannot generally be divested 
by subsequent legislation. These rights arise ont of the mar- 
riage contract, not by any express agreement between the par- 
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ties, but they are the result of positive law adopted by the 
legislative authority for the regulation of the marriage rela- 
tion, as an institution of society. Logan v. Simmons, 1 Dev. 
1 £., 18. There are certain incidents of marriage, as cur- 
tesy and dower, which do not arise from contract, as we have 
already seen and they only become vested rights upon the hap- 
pening of certain contingencies. By a positive rule of law, 
curtesy becomes a vested right, upon the birth of issue capa- 
ble of inheriting the estate of the wife, and dower does not 
become a vested right until the death of the husband. 

As long as these incidents, created by law, remain in their 
inchoate condition, the Legislature may modify or enlarge 
them at will, as such action will not violate the contract of 
marriage, or, any vested right resulting therefrom. Codley, C. 
L., 861, Moore v. City of N. ¥., 4 Seld. 110, 4 Wheaton, 
500. 

We will now consider whether the Act of the Legislature 
extending the former statute-dower to the common-law right 
of dower, and applying it to antecedent marriages interferes 
with the vested rights of the husband, in his lands, within the 
meaning of our State Constitution. 

Ifthe Act has this effect, he alone, has the right to complain 
unless creditors or purchasers may have acquired some prior 
vested right. In the case before us it is not necessary to dis- 
cuss the latter proposition. 

Inchoate dower is a guasd incumbrance on the estate 
of the husband, and somewhat restricts his power of aliena- 
tion, but thisright of the wife, is a mere personal capacity, to 
take an estate upon a certain contingency, and is nota vested 
right which disseizes him of his freehold, or deprives him of 
his property within the meaning of the Constitution. This 
right of the wife takes effect prospectively—at the time of his 
death—and has only a contingent retroactive influence. A 
husband is under a legal and moral obligation to furnish 
adequate maintenance for his wife during his life, and the 
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Legislature may, as a general municipal regulation, carrying 
out the moral obligations of marriage, make suitable provis- 
ion for her support and comfort after his death. I readily 
admit that the Legislature, cannot arbitrarily take the property 
of one person and give it to another for individual advan- 
tage, and that the private property of a citizen cannot be ta- 
ken for ordinary public uses without Just compensation ; as 
for roads, public buildings, railroads, &c., as such uses, al- 
though public in their nature, are necessarily limited in their 
operation, and do not confer equal benefits upon all the people. 
But the paramount principle, which lies at the foundation of 
all government is, that the general public good is the supreme 
law, and individual rights and interests, must at all times yield 
to its control, ATI] men enter society, with the implied under- 
standing, that the sovereign power is unlimited in regulating 
some of the great fundamental principles of the social com- 
pact, when its action is calculated to promote and secure the 
well-being of the State. 

The Legislature has the power of taxation necessary to sup- 
port the government, of passing general Jaws as to the devoln- 
tion and transfer of property, of regulating remedies in the 
Courts, of abolishing imprisonment for debt, of passing stat- 
utes of limitation, of making homestead and personal proper- 
ty exemptions, and other similar remedial legislation. The 
right of alienation by deed and devise was conferred by stat- 
ute, and such statutes may be modified or enlarged, when the 
exigencies of society, may require such alteration. In all such 
cases of the exercise of the powers of sovereignty, the maxim 
is, prétatum incommodum publico bono pensatur. 

Surely, there has never been atime in the history of this 
country, more appropriate than the present, for a liberal exer- 
cise of the remedial powers of legislation for the general pub- 
lic good. fill v. Kester, 68 WV. C., 437. 

Marriage is an institution of civil society, and, the princi- 
ples regulating it, form an essential part of the general public 
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laws of every civilized community; and it would be a very 
narrow view, in times like those through which we have 
passed, to regard it merely as an individual agreement, gov- 
erned entirely, by the strict technical rules of ordinary con- 
tracts. Marriage, in the contemplation of legislative power, is 
not a contract, but a status. Parties can not have a vested 
right of property in a domestic relation, therefore, the legisla- 
tive act under consideration, does not come under condemna- 
tion, as, depriving parties of rights contrary to the law of the 
land. Cooley, 311. 

The question of the legislative power upon this subject, has 
frequently been discussed in the Courts, and has given rise to 
considerable conflict in judicial opinion, but, I think the weight 
of authority, reason and justice are in favor of the legislative 
power. Even, if we admit, that thereis areasonable doubt 
upon the subject, that doubt ought to be solved in favor of the 
legislative action. 

The Legislature in a free government is the direct represen- 
tative of the people, and as such, may exercise all the powers 
of sovereignty except so far as it is restrained by plain and ex- 
press constitutional limitation, and, I think the judicial branch 
of the government, ought not to declare a statute void, or re- 
strict its operations, except in a clear case of an excess of leg- 
islative authority, or where it tends to the manifest detriment 
of the public good. In the matter before us, I think the leg- 
islative action ought to be sustained to its full extent, as, it but 
restores a time-honored custom of the common law, which is 
hallowed by the veneration of centuries, and, is the law now 
existing in atleast three-fourths of the governments, which are 
controlled, by the descendants, of the anglo-saxon race. 

I cannot concur in the opinion of a majority of the Court. 

Justice Ropman concurs with me in this opinion. 


Prr Courram. Error, to be certified. 
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WESSON & HUNTING, os. THOMAS J. JOHNSON, et. ai. 


1. The Acts of the Gencral Assembly, restoring to married women, their com- 
mon law right of dower,are unconstitutional, so faras they apply, to marriages 
contracted prior to their passage. 


2 Where a bill in equity was filed to foreclose a mortgege, and, a final decree 
was obtained, the defendant, (the mortgagor), cannot avail himself, by a sug- 
gestion, in the nature of a plea since the last continuance, of the pendency of 
another suit in the District Court of the United States, ‘* to foree him into 
bankruptcy.” 


For Ist. It does not appear that both suits, were, for the same cause of 
action. 2d. A plea, puis derrein continuance, is not admissible in a Court of 
Equity. 3d. The case of a mortgagee, isan exception to the general rule, and, 
he may proceed on his mortgage, in Aquity, and on his debt, at law. 4th. The 
matter which had existed so long, comes too lite after hicaring and decree. 


oe 


The case of Sutton & Wife v. Askew, at this tern, cited and approved. 


This was a bill in equity, to foreclose a mortgage, heard be- 
fore Russell, Judge, Fall Term 1870, of Cumberland Superior 
Court. 

This bill was fled against the defendant, Thomas J. John- 
son, alone, afterwards, his wife was made party defendant: 
The bill stated that the defendant was indebted to complain- 
ants in'a large sum, and executed his note to them on the 27th 
day of March, 1867. That to secure the said debt, he exeeu- 
ted a mortgage for «tract, or pareel of land in the town 
of Fayetteville, which decd bears date 27th March, £867 ;. That 
the note has not been paid according to the conditions of the 
clos 


thei bg ale - The 


defendants answering, anit the excention cal the mortgage 


mortgage, and prays fora decree of forex 


and that tho debt has net been pated, but insists that, un- 
der the Act of the General Assembly, of 1866-67, chap. 54, 
the defendant, Ann M. Johnson, wite of Thomas J. John- 


: CO eo sees, ee oe th ees Se 7 at 
son, “became seized and possessed, of § interest in all the 
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lands uf which her husband was seized during the coverture.” 
That she did not sien the said deed, and that according to the 
provisions of the Act above named, no iitle passed to the 
complainants. 

The defendant, Ann M. Johnston, answering, insists upon 
her rights under the Act aforesaid—that the deed was made 
without her concurrence or assent, and she stil refuses to 
consent thereto. 

The defendant T. J. Johnson states, that he was married in 
the year 1854, 

The cause was heard upon the bill and answer, at Hall Term 
1870, when a final decree was made, in favor of complainants, 
directing the land to be sold. And thereupon “the defendant 
pleads as a plea since the last continuance, that these same 
plaintiffs instituted proceedings in bankruptcy in the District 
Court of the United States, returnable to Fall Term 1868, of 
said Court, to force him into bankruptcy, and he submits that 
the plaintiffs should elect which suit they will prosecute.” 

The Court “disregarded the entry of this plea upon the 
docket, and, directed the decree to stand.” Irom the decree 
of the Court the defendants pray an appeal to the Supreme 
Court. 


J. W. Hinsdale tor the plaintiff fled the following brief: 


I. The plea of “autre eetion pendant,” is fatally defective, 
because : 

1st. This plea can only be pleaded in the second action, but 
the equity suit was first begun. 

Ynd. It does not appear that the suit in equity, and the in- 
voluntary jroceedings in bankruptcy are for the same cause of 
action, and forthe same purpose. Story s9., Pl., sees. 78°, 
and 7388 Jif. Lg., Pl. 248, Beames Ly., Pl. 186, Behrens v. 
Sieve King, 2 Mylne and Craig, 602, 2 Chit hy, Dig. 1726, 
1727, Devie v. Brownlow, 2 Dick, 64. 
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drd. Where a bill seeks relief, and a defendant pleads “auw- 
tre action pendant,” the other snit must be either in the same 
or another Court of equity. Cooper Ey., Pl. 272, 276, Beams 
on Pleas, 134, 146,148. Lord Laymond’s Rep., 246. Howell 
v. Waldson, 2 Ch., cas. 85. 

4th, The pendency of a suit in a court of the United States 
or a foreign court cannot be pleaded in abatement or bar to a 
suit for the same cause ina State court. 2 Mad. ch., 315, 
Mitf. £., Pl. 209, Mitchell v. Bunce, 2 Paige, 606, Salmon 
v. Wooten, 9 Dana, 424, 9 Johnson, 221, 12 Lbid. 99, 17 Lbid, 
291, 272, 14 Vesey, 807. 

5th. The defence is not made in apt time, it should be made 
before the hearing. ffarellv. Van Buren. 8 Edw. 20, 1 Chit. 
Pl, 658, 658. 

Il. The “Act to restore the common law right of dower to 
married women.” does not affect the present case. It can ope- 
rate upon those marriages only, contracted sutsequently to its 
passage, for, | 

1. It is a general and wise rule, to give to statutes a pros- 
spective operation. Sackett v. Andross, 5 Hill 327, and cases 
there cited. Lroom’s Maxims, 33, and cases there cited. 
Smith on Stat. & Const. Construction, ch. 5. Dwarris on Stat. 
and Const. (Ld. of 1871.) 162;Ceol. Con. Lim 870, and cases 
there cited. Sedgwick on Stat & Const. Law, 190. 

2, This act, if held to operate retrospectively, is unconstitu- 
tional. 

3. It impairs the obigation of a contarct. Marriage is civil 
contract, and the rights growing out of it, are entitled to the 
protection of the constitution of the United States. Dartmouth 
College case, 4 Wheat, 694 Lawrence v. Miller, 2 N. ¥. 250. 
Taylor v. Porter, 4 fill, 140. Matter of Albany St. 11 Wend. 
149. Fletcher v. Pech, 6 Cranch. 87. Green v. Biddle, 8 Wheat 
92. Ogden v. Saunders, 12 Wheat. 200. Bronson v. Ninzie, 1 
How. 311. MeCracken v. Hayward, 2 How. 808. Sedg. on 
Stat. and Const: Law, 688. Holmes v. Holmes, 4 Barb. 296, 
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At common law, the right of dower attached, in favor of the 
wife, at the instant of the marriage, and could not be defeated 
by the alienation of the husband. 1 Cruzse Dig. 186. So 
by the marriage and seizin of the husband the wife’s right 
to dower, became a vested right under the marriage con- 
tract, and could not be impaired by subsequent legislation. 

Kelly v. Harrison, 2 John cas, 20. See Stat. 8-4, Wm. LV. 
ch. 105, which recognizes this principle. Walliams on Leal 
Prop., 171, Burk v. Basson, 8 CV, lowa,) 182. The law 
cannot take away dower. oyston v. Loyston, 21 Gec., 161. 
Holmes v. Holmes, Barb., 295, Cool Con. Lim., 284. There- 
fore, as the contract of marriage is mutual, and the rights 
arising therefrom, reciprocal, it follows, that if dower cannot 
be diminished to the prejudice of the wife, it cannot be aug- 
mented to the detriment of thehusband. Cool Con. Lim., 285. 


Wm. McLl. McKay for the defendants. 


Dick, J. [n Sutton and wife vw Askew, at this term, this 
Court decides that the Statutes restoring to married women 
the common law right of dower, are unconstitutional, so far as 
they apply to marriages contracted previous to the passage 
of those statutes. 

As the feme defendant was married, before the enactment 
of those statutes, she had no interest in the lands conveyed to 
the plaintiffs. 

The suggestion of the defendant, jn the uature of a plea 
since the last continuance, that the plaintiifs are prosecuting a 
suit against him in the Court of Bankruptey, cannot be made > 
available, either as a plea, or as a foundation for a motion to 
force the plaintiffs to elect, in which Court, they will pursue 
their remedy. | 

Ist. It does not appear that both suits are for the same cause 
of action. 2 2 

2nd. A plea puis darrein continuance is not admissible in 
a Court of Equity; its efiect, may be obtained, by means of a 
cross-bill. 1 Dan. Ch. Pr. 681. 
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3rd. The case of a mortgagee, is an exception to the general 
rule, and he may proceed on his mortgage in equity, and, on 
his bond, at law, at the same time. Danl. C. P., 962. 

Ath. The matter, which had existed so long, comes too late 
after hearing and decree. 

The proceedingsin bankruptcy cannot operate in suspension 
in this suit, as in cases of involuntary bankruptcy, an appli- 
cation for the stay of a pending suitin another Court, cannot 
be made, until the order of adjudication is proved. Bump on 
Bank, 332. 


JopamMEntT Aw¥IRMED. 


Fp nn ee 


JOHN N. BUNTING, os. JESSE FOY. 


4. When a demurrer is filed for want of a proper party, and from the facts pre- 
sented by the pleadings, as in this case, the matter is left in doubt, the 
Court cannot render judgement, but must remand the cause. 


3, Where a contract was made for the sale of laud, and a bond waa given, to 
make title upon the payment of the purchase-money, and a portion of the 
purcbase-money being unpaid, an action was brought by the yendor against 
the vendee, to sell the lands for payment of the balance due; Aeld, that in such 
action, the wife of the vendee was not a proper party, if the marriage took 
place prior to March 2d, 1867; aliter, if the marriage took place subsequent to 


bl 
that time. 


8 The wife of a purchaser, who holds lands under a bond for title, has a con- 
tingent right of dower to the extent of the payments made by her husband. 


The cases of Sulton and wife vs. Askew, at this term, and Thompson ws. Thomp- 
son, 1 Jones, 430, cited and approved. 


This was a civil action, tried before Watts Judge, at a spe- 
cial term of Wake Superior Court, January 1872. 
The complaint alleges that the plaintiff had agreed to sell to 
the defendant, a lot in the city of Raleigh. That the defen- 
13 
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dant executed to him, several notes, in consideration of said 
agreement. That plaintiff executed a bond, binding himself 
to make a deed to the defendant, upon the payment of the 
purchase-money. That a portion of said purchase-money was 
paid, but there is a balance due of over $300. That plaintiff 
demanded the money and proffered to make a deed whenever 
the same was paid. He demands judgment for the purchase- 
money, and in default thereof, an order of sale for the said 
lot, &e. Defendant demurs, and assigns as cause, that defen- 
dant 1s a married man, and that his wife is living, and ought 
to have been made a party to this action. The case, by con- 
sent, was referred to Hon. W. IT. Battle. 

Judge Battle made a report to the special term in January, 
1872, He finds, as a fact, dmong other things, that when the 
contract between plaintiff and defendant was made, the defen- 
dant was a married man, and that his wife was living, and as 
amatter of law, that she ought to have been madea party to this 
suit. There was an exception to this part of the report. The 
exception was sustained, and the defendant appealed. ‘The 
above is the only part of Judge Battle’s report necessary to be 
given to understand the decision of the Court. 


Batchelor, tor plaintifi. 
Phillips & Merramon, for detendant. 


Ropman, J. The only question presented to ua, is, whether 
the wife of the defendant is a necessary party. We are una- 
ble to decide it, because, it is not anywhere stated whether the 
defendant married after or before 1866. We agree, with the 
referec, that the wife has a contingent right to dower, to the 
extent of the payments, made by her husband. Zhompson v. 
Thompson, 1 Jones, 430, cited by referee. If, however, she 
married before 1866, the case of Sutton v. Askew decided at 
this term, excludes her, from the benefit of that and subsequent 
acts, restoring the common law right of dower, and, a sale by 
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or against her husband will defeat her claim, which is confined 
‘to estates, of which, he shall die seized. If, however, she mar- 
ried after 1866, then, we think, she ought to be a party, on the 
authority of the case cited by Mr. Phillips, Afads v. Van Voor- 
hees, 20 NV. Y. Court of Appeals, 412. Under these cireum- 
stances, we can only reverse the judgment below and remand 
the case, to be proceeded in, according to law, which is accord- 
ingly ordered. | | 
REVERSED. 


SUSAN FELTON wos. WILLIAM L. ELUIOTT, ¢é al. 


t. A elaim for dower, under the Act of 1867, set up in 1872. the husband being 
stillalive, cannot be sustained. 


* A demacd for dower is a special proceeding returnable before the Clerk. 


3. On appeal to this Court, an undertaking of appeal, must be sent up with the 
transcript. 


The case of Webber us. Taylor at this term, cited and approved. 


This was an appeal from the decision of His Honor Judge 
Pool, rendered at Fall Term 1871, of Perquimans Superior 
Court. 

In 1866 the defendants recovered a judgment against Wm. 
Felton, the present husband of the plaintiff; execution issued 
thereon and a levy was made on the land in question; this 
execntion was returned and writs of ven. ex. were regularly 
issued and kept up until a sale thereunder ; the land was sold, 
it does not appear clearly from the record, when, but it is to 
be inferred, after the passage of the Act of 1866—67, chap. 54, 
concerning dower; the husband of the plaintiff having given 
eonsent thereto in writing; the defendants purchased and 
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went into possession and refused to oe off the plaintiff ‘ one- 
third ” of the land, 

The plaintiff commenced her action 5th May, 1871, by a 
summons for relief, returnable toterm time. His Honor, beitip 
of opinion with the defendants, gave judgment accordingly, and 
the plaintiff appealed. 

The plaintiff sued zn forma pauperts and on certificate of 
counsel, &c., His Honor allowed her to appeal without giving 
the usual undertaking for costs. 


Ovide Dupreé for the appellant. 
Gilliam for the appellee. 


Pzaxson, C. J. The judgment in the Court below is affirmed 
snd the appeal dismissed for three reasons. 

J. The summons issued 5th May, 1871, and demands dower 
under the Act ratified 2d° March, 1867, which act is repealed 
by Act 1868-69, (page 217.) The case cannot fall under the 
last act concerning dower, for, the husband is still alive. 

IJ. The proceeding is commenced by summons returnable 
before the Judge in term time, whereas, being a “special pro- 
ceeding ” for dower, it ought to have been made returnable, 
before the Clerk. 

III. The appeal is allowed without a prosecution bond, the 
plaintiff being allowed to suetn forma pauperis. C. C. P. sec. 
308. “to render an appeal, effectual for any purpose, a written 
undertaking must be executed on the part of the appellant, &e.” 
See Webber vs. Taylor, at this term. 


JUDGMENT AFFIRMED. Appeal dismissed. 
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1. When the death of a man seized in fee of land, leaving a widow and minor 
children, without having had a homestead laid off, the double rights of dower 
and homestead, do not attach together simul et simel, either in the widow or 
widow and children, but dower having been ‘assigned to the widow, the chil- 
dren are only entitled toa homestead sub modo, i. e.,a present interest of 
the enjoyment of which is postpuned until after the death of the dowress. 


3. The manifest purpose of the Act of 1868-69, chap. 137, is to prevent the 
the widow and minor children from being prejudiced, by the omission of one 
entitled toa homestead, to cause it to be laic off in his lifetime. It cannot be 
supposed that the effect of the statute, is, to go beyond the Constitution, when 
its professed object is to carry into effect its provisions. 


RopMAN, J., dissentiate. 


This was a special proceeding instituted by the plaintiff as 
administrator of one John Leggett, against his widow and mi- 
nor children to obtaln a license to sell the real estate of which 
the intestate had died seized, subject to the dower ot the 
widow which had been assigned. The intestate had not 
procured a homestead to be laid off in his life, and now the 
widow and children claim a homestead over and above the 
dower assigned to the widow, and the cause coming on for 
hearing before His Honor, Judge Moore, at Chambers, on the 
5th day of September, 1871. 

His Honor decided in favor of their claim, and the plain- 
tiff appealed. 


HT, A. Gilliam, and Battle & Sons for the plaintiff. 
No Counsel for the defendant. 


Pzarson, C.J. Constitution art. X, sec. 1, “The personal 


property of resident of this State, to the value of $500,” is 
exempted from sale under execution for any debt. 
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Sec. 2. “ Avery homestead, and the dwelling and buildings 
used therewith, not exceeding in value $1,000,” is exempted 
from sale, under execution for any debt. 

Sec, 3. “The homestead, after the death of the owner 
thereof, shall be exempt from the payment of any debt, during 
the minority of his children or any one of them.” 

Sec. 5. “If the owner of a homestead die, leaving a widow, 
but no children, the same shall be exempt, from the debts of 
her husband, aud the rents and profits thereof shall ennre to 
her benefit daring her widowhood, unlees she shall be the own- 
er of a homestead in her own right.” 

Sec. 6, secures to the separate use of the wife, all the real 
and personal estate, whether acquired before or after the mar- 
riage. 

Act 1868-69, ch. 137, entitled “an Act to lay off the 
homestead and personal property exemption.” 

Sec. 7. “Whenever any resident of this State may desire to 
take the benefit of the homestead and personal property ex— 
emption, as guaranteed by article ten of the Constitutian of 
this State,” such resident shall apply to any Justice of the 
Peace,” &e. 

If the homestead had been laid off in the life-time of the 
husband, according to the Constitution, it would have been 
so laid off as to include the homestead (that is the place at 
which he had his home) and the dwelling and buildings used 
therewith.” Act 1369-70, ch. 176, entitled “procedure to ob- 
tain dower,” sec. 2. “Every married woman shall be entitled 
to one third in value of all the lands, &c., whereof her hus- 
band was seized at any time during covertnure, “in which 
third part shall be included the dwelling house in which her 
husband usually resided, together withthe offizes, outhouses 
and buildings and other improvements thereto belonging or 
appertaining,” i in other words, as expressed in the Constitu- 
tion, “The homestead and the dwelling and buildings used 
therewith.” 
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If the homestead had. been laid off, in the life-time of the 
husband, at his death the dower of the wife would have been 
assigned so as to include the dwelling-house, in which the hus- 
band had usually resided, and buildings used therewith. 'lhus 
the dower would be ened so as to include the homestead, 
or a part thereof, and the rivht of dower having attached at the 
time of the marriage, would have been parmount, and the right 
of the children to enjoy the homestead during the minority of 
any one of them, must have been taken, subject to this para- 
monnt right of dower; the effect being to postpone the enjoy- 
ment of the children, as to so much of the homestead as is cov- 
ered by the dower, until the death of the widow; leaving them 
of course, to the present enjoyment oi such part of the home- 
stead and land, appertaining thereto, as is not covered by the 
dower. 

The qnestion is, does that make a difference, or are the 
rights of the widow and children to be treated in the same 
way, as if the husband and father had not neglected to have his 
homestead laid off in his life-time? 

This depends upon the proper construction of see. 10, of the 
Acts of 186869, ch. 187: “If any person entitled to a home- 
stead and personal property exemption, die, without having 
the same set apart, his widow, if he leave one, then his child 
and children under the age of twenty-one years, it he leave 
such, may proceed to have said homesteau and personal prop- 
erty exemption, laid off to her, him or them, according to the 
provisions of sections seven and eight of this Act.” 

A perusal of the statute, makes it manifest that the purpose 
of this section is, to prevent the widow and children from be- 
ing prejudiced, by the omission of one entitied to a homestead 
and personal property exemption, to have it laid off in his life 
time, so as to secure to them the benefit of the homestead and 
personal property exemption, as guaranteed by Art. X, of the 
Constitution, Indeed, this section, in so many words, pro- 
vides that the property shall be laid off to him, her or them, 
according to the provisions of sectional seven and eight. 
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We have seen how it would have been if the homestead had 
been laid off according to the provisions of section 7. It is 
hard to understand, how a provision to prevent the widow and 
children from being prejudiced by an omission to have the as- 
signment in the life-time of the party entitled, can be strained 
so as to have the effect of giving them greater advantage, than 
it the omission had not occurred on the part of one, under 
whom the-widow and derive their title. The constitution 
makes ‘the relief of the debtor,” its primary purpose, and the 
to benefit the widow, and minor children, comes in merely as 
an incident. It cannot be supposed that the effect of the stat- 
ute, is, to go beyond the Constitution, for its professed purpose 
is, to carry into effect the provisions of the Constitution, and 
to seeure the homestead and pergzonal property exemption, as 
guaranteed by Art. X, ot the Constitution.” 

Judgment reversed. This opinion will be certified to the 
end, that a homestead may be laid off, as if it had been done in 
life-time of the deceased, so as to include the homestead, dwel- 
lings and buildings where he usually resided, to be enjoyed 
subject to the dower. 

Ropman, J., dissenting. I regret to differ from my associ- 
ates, and my respect for them, and the great importance of the 
decision to the orphaned. poor of the State, require me to give 
as briefly as I can, the reasons for my difference. 

The third section of Art. X, of the Constitution certainly 
intends that the children shall have a homestead after their 
father’s death, whether it was laid off before or not; and it 
contemplates that their right shall be paramount, to that of the 
widow, to a homestead though not to her dower; for, by the 
Constitution the legislature is not required to give her a home- 
stead in a.case where there are no children, (Sec. 5). The 
Act pf 1868-69, does, however, give her one whether there 
are children or not. And I think it may lawfully do 60, pro- 
vided it does not impair the right of the children to a home- 
stead ; and I think it isa false construction of that act, which, 
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makes it rob the orphans, instead of the widow, for the benefit 
of the creditors of the deceased. If this be the true construc- 
tion and necessary effect of the act, | should say it was void, as 
a palpable violation of sec. 5, of Art. X, of the Constitution. 
I do not think, that a reasonable construction of the act, will 
give it any such effect. But before I proceed to expose what 
T consider to be the radical fallacy on which that construction 
rests, I wish to follow out, that construction, in some of its prac- 
tical workings, and it will beseen, that, in the great majority 
of cases where there is a widow and children, it defeats, so far 
as the children are concerned, the beneficient intent of the 
Homestead Article of the Constitution, which many have 
thought the best Article in it. 

T will suppose that the widow, is, in all cases, entitled to her 
dower ; although if the principle of Sutton vs. Askew, decided 
at this term, is adhered to, it may be extremely doubtful 
whether, when a husband has his homestead laid off during 
his life, he can be said to die seized of any estate, of which, his 
widow (if the marriage took place before 1866) is entitled to 
dower. But, I pass over this, and, suppose the widow entitled 
to dower and also to a homestead. I believe it is agreed that 
she is not entitled to both, but only, to either, at her election. 

It the real estate of the deceased is worth $3,000—it is indif- 
ferent to her whether she takes dower or homestead, and, the 
consequences, to the children, will be the same. If the estate 
be worth less that $3,000, she will elect to take the homestead, 
and, in every such case, the children get nothing, in the home- 
stead during the life of the wife. 

Now, the assumption of the majority of the Court, and, the 
sole argument on which it can pretend to stand, as I conceive, 
is this—that because the homestead, if it had been laid off in 
the life time of the husband and father, must have included 
the dwelling ; therefore, whenever it is laid off after his death, 
and for whomsoever it is laid off, it must include the dwelling ; 
and ¢herefore, must be laid off for the widow and for the ebil- 
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dren on exactly the same adjacent land; and therefore, the 
widow claiming a homestead in lieu of dower, which, it is ad- 
mitted is a paramount right, must take paramount to the 
ehildren, who thus get nothing during her life. So, by this 
construction of an act, intended to carry out the Constitution, 
and certainly, not to violate or override it, the widow, who is 
not contemplated by the Constitution as an object of favor, 
except when there are no children, is made, to supplant the 
children and turn them out of doors. 

it may besaid, however, that in the case now before us, the 
widow does not claim her homestead but her dower, so that 
the cases and consequences, I have supposed, are not to the 
point. Let us see then, the consequences to which this consrue- 
tion of the Act leads, when the widow sets up her claim to 
dower, and the children theirs’ to ahomestead. The false the- 
ory is still applied, and with a more absurd, if less injurious, 
result, If, the estate of the deceased be worth $3,000 or over, 
the dower of the widow equals, or exceeds the homestead of 
the children, so that upon the idea that the last must necessarily 
be lapped upon the first, the children get nothing during the 
life of the widow. If the estate be less than $3,000, as the 
widow. by her dower gets a life-estate in land worth less than 
$1,000, the children get a homestead in the difference between 
her dower and the $1,000, which difference, is the value of their 
homestead. Ifthe estate be worth $1,000, the widow’s dower 
being $3334, the children would take a homestéad to the value 
of $666. Ifthe estate be worth $300, the children will take 
» homestead in an estate worth $200. So, this is the result of 
the legal construction of the Act of 1868-’69, that the larger 
the estate of the deceased is, the less, do his children get; and 
if they are unfortunate enough to have a father whose land is 
worth $3,000, they get nothing until after the widow’s death, 
whereas, if he was worth only one-tenth of that sum, they get 
a homestead in $200 during her life-time, and in another $100 
at her death, during their non-age. Such absurd results fur- 
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nish the strongest argument against the construction of the 
statute decided on by the maojrity ot the court. Surely no 
sane legislature ever intended this. It would hardly be res- 
pectful to impute such an actual intention. I proceed now, to 
examine the reasons for this construction of the Act of 1868-9. 
They are these, and no others are or can be possibly assigned 
of the slightest weight or value. The Constitution (Art. X, 
sec. 2,) says that the Aomestead shall include “the dwelling and 
butldings uscd therewith, not exceeding in value $1,000, to be 
selected by the owner thereof, &c.” The Act of 1868-’9, ch. 
137, sec. 1, says that when the estate of any resident of the 
State shall be levied on, such portion thereof as he actually oc- 

cupies as a homestead, or “as he may elect to regard as such, 

including the dwelling and buildings thereon, shall be exempt 
from such levy, &e.” 

Section 7says, that when a resident desires to have a home- 
stead laid of, he shall apply to a Justice, who shall appoint 
three persons to lay it off, “according to the applicant's direc- 
tions, not to exceed $1,000 in value, &e.” Section 10, pro- 
vides that if any person entitled to a homestead dies, without 
having had it laid off, his widow, (“or if no widow,” I suppose 
was evidently omitted) then his child, may have a homestead 
laid off according to section 7. 

The dower Acts of 1866-67, 1868-69, and of 1869-70, all 
allow or require the widow’s dower, to be so laid off, as to in- 
clude the dwelling-house. 

Upon these statutes, which are construed as absolutely re- 
quiring both the widow’s dower, and the children’s homestead 
toinclude the dwelling-house, &c., the conclusion is drawn 
not only that the two rights must lap as to the dwelling-honse, 
but that they must lap in all other places, and whichever. is 
greater, must include that which is less, and the children’s 
homestead must be thus, in every case destroyed, protanto:by 
the widow’s dower. 

Without looking for aid to the absurd and inequitable eon 
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sequences to which, as we have seen, this construction of the 
act leads, I deny, that there is any ground for the conelusion, 
that the two rights must necessarily lap to the detriment of 
the weaker, and that the homestead, must necessarily and un- 
der all circumstances include, the dwelling house. 

In the first place, although the Constitution says, that when 
a homestead is lazd off for the owner, it shall include the 
dwelling, neither the Constitution, nor the Act of 1868-69, 
say so, when it is to be lard off for the widow or children. On 
the contrary,sec. 10, of the Act says, that when a widow or 
child desires'a homestead laid off, it shall be laid off, according 
to sec. 7, and that section expressly says, it shall be laid off 
“according to the applicant’s directions.” 

But is said, that section 7, says, ‘“‘ That whenever any resi- 
dent of this State may desire to take the benefit of the home- 
stead and personal property exemption as guaranteed by Art. 
AX of the Constitution of this State, such resilent, (or his agent 
or attorney) shall apply to any justice of the Peace,” &c. ; 
and that this reference of Section 10, to sec. 7, and of section 
7 to the Constitution imports into section 10, the command, - 
that the homestead of the children, shall, in all cases be laid off 
to include the dwelling-house and adjacent lands, and no¢ 
elsewhera. It is, upon this long-stretched and recondite con- 
nettion of one section with another, and, of that, with the 
Constitution, and, upon an illogical inference thereupon drawn, 
that the opinion of the Court, so disastrous to the children, 
entirely stands. Now, the various Actsin relation to dower 
have always required that it be'so laid off as to include the 
dwelling-house. Yet was it ever contended that because there 
was no dwelling-house upon that land ligble to dower, the dow- 
ress could not have her dower on lands where there was no 
dwelling?’ Surely not. If the husband’s dwelling was upon 
land liable to her dower, it was included in the admeasurement; 
if it was on land in which he had no estate liable to dower, 
for example, a life estate or a term of years, the widow took 
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her full dower upon other lands, on which there was no dwell- 
ing. Why is not this just and beneficent rule of the. com- 
mon law, which is applied for the benefit of the widow, ap- 
plied in a parallel case, for the benefit of the orphan? When 
there is the same reason, there ought to be the same law. If 
there be no widow’s dower or homestead to interfere, the 
homestead of the children ought to be laid off to include the 
dwelling. But if the widow’s dower has taken the dwelling, 
then it is the same as if there was land hable to the chil- 
dren’s homestead, on which there a dwelling, and it must of 
necessity, and, “wt res magis valeat quam pereat,” be laid off 
on land where there is no dwelling, and thus, need not conflict 
or lap’ on the widow’s dower. The whole theory of the nec- 
essary and inevitable lappage of the dower, and of the chil- 
dren’s homestead, is, as it seems to me, destitute of founda- 
tion, in any principle oflaw. On the contrary, it is opposed to 
these received and honored rules of construction, by which full 
effect is given to the intention of astatute, when it appears, 
by reasonable intendment, and does not contravene any maxim 
of law. 

My learned colleagues have not said, and of course would 
not say, that it is not material for the children to have their 
homestead, if the mother has her dower, for, she will give them 
ahome. The answer to this suggestion, if any should make 
it, is this, the law did not intend to give to the children of a 
deceased father the support of his widow’s kindness. If that 
did not.exist without the law, the law, could not give it. Be- 
sides, the widow may marry again, and, the children be thus 
made homeless. Or she may be a second wite, and not their 
mother, and thus without the maternal fecling. 

I cannot concur-in that construction of an-act, which was 
intended as beneficent and has been applauded as such, which 
takes out of it all beneficence to the children ; which makes it 
give to them a shadow, instead of, a substance; an estate to 
begin at the death of another, and to éxpire when they comie 
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of age, which is called, as if in mockery, a homestead sacred 
“from turret to foundation-stone ;” a contingent homestead in a 
reversion, a house, beneath whcse roof they may never sleep, 
aud land, upon which they cannot tread without a trespass. 
That is neither the popular or the Constitutional idea of a 
homestead. | | 


Perr Curiam. Judgment reversed. 


L. H. DELLINGER, ws. A. G. TWEED. 


A homestead and personal property exemption, under Art. X, of the Constitu 
tion and the laws passed in pursuance thereof, cannot be sold under an execu- 
tion, issued upon a judgment rendered, in an action ez delicto. 

Pearson, C. J., and RopDMAN, J., dissentientibus, 


This was a ctvil action, tried on complaint and demurrer, be- 
fore His Honor, Judge Cloud, at Fall Term 1870, of the Su- 
perior Court of Yancey. 

The complaint alleges, in substance, that the plaintiff had 
recovered judgment in an action for detamation against one, 
McPeters, in the Superior Court of Yancey county, at Spring 
Term 1869; that he caused execution to issue thereon, and, to 
be placed into the hands of the defendant, the Sheriff of Mad- 
isom county, with a notification that the same was issued upon 
a judgment ina case of slander; that, notwithstanding, the 
said Sheriff had summoned appraisers, and caused a homestead 
to be laid off to MecPeters, and returned that fact and nihil 
ultra ; that McPeters had property amply sufficient to satisfy 
said execution, which the Sheriff neglects and refuses to sell— 
and then demands judgment, &c. To this complaint a de- 
murrer was interposed, general in character, special in form. 
His Honor, on consideration, rendered judgement in favor ot 
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the defendant, and, the plaintiff appealed: The appeal was 
argued at January Term 1871, by 


Battle & Sons and Malone, for the plaintiff. 
— Ovide Dupreé and Batchelor, for the defendant. 


The Court took an advisart until June Term, 1871, when 
the cause was again argued. 


Matone for the plaintiff. 


I, The homestead exemption is a privilege, and in analogy 
to the privilege of infancy, coverture and the like cannot be 
maintained against tort, 

II. It was held in Smith v. Owens, 17 Wés., 395, that the 
word “liability” secures a homestead as against fort, as it cur- 
tails the meaning of the word “debt.” 

He also cited State v. Melogue, 9 Ind., 196. 


Battle & Sons, for the plaintiff, filed the following briet : 


1. In the interpretation of Constitutions we are to presume 
that words have been employed in their natural and ordinary 
meaning. Cooley, C. Z. 58 and 59. 

9. The common law to be kept in view. bd, 60-61. 

_ 3. Thesame werd to be understoud in the same sense through- 
out. bid, 62. 

Compare with Art. X, secs. land 2. Art. I, secs. 6 and 16. 

Art. V, secs.4 and 5. Art. VII, secs. 7 and 13. Art. VIII. 


sec. 4. 

4, The word debtin the Constitution understood by the Gen- 
eral Assembly, which put the instrument into operation, in the 
restricted sense. Compare with sec. 16, Art. 1, of the Consti- 
tution, sec. 149, Code Civil Procedure. Compare also, sees. 
Land 20, chap. 59, Revised Code. Words Debt and Damages 
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used. Also, chap. 45, secs. 7 agd 8; also chap 61, sec. 3, and 
chaps. 68and 64, Acts of 1866-67, and Acts of 1858-’69, chap. 
38, 

5. Definition ot Debt, in Blackstone, is in Book 8, p. 154, 
specific and restricted, in Book 2, p. 464. 

6. The purpose of the Homestead exemption was to afford 
relief to the people of the State, then heavily in debt. The 
Legislature had been attempting to do thesame thing, but was 
met, by Constitutional difficulties. See acts of 1866~'67, above, 
above and the several stay-laws, 

Cooley, 65. 


W. H. Bailey, having a similar case, appeared by courtesy, 
on the same side: 

I. If homesteads are exempt from execution in actions ev 
delicto, the words, “issued for the collection of any debt,” have 
no value. Lopp them off and the words left cover any execution, 
beyond all doubt. When added, therefore, it could not be to 
explain but to qualify. 

II. In statutes, words are to be taken in their ordinary sense, 
and that sense had been well established by distinctions in 
General Orders, Stay-Laws, &e. 

III. The history of the passage of Art. X: As first drafted 
it read, after the words as they now are, “ contracted after the 
adoption of this Constitution.” Gon. Jour., 278: On 2nd read- 
ing, delegate Graham, of Orange, proposed an amendment, i. e., 
“that the General Assembly shall provide by law for the ex- 
emption, from sale, under execution, or other process, of a 
homestead,” rejected, 33 to 61. See Jour., 283: On 3d read- 
ing, Mr. G. proposed to strike out the words, ‘‘issued for the 
collection of any debt,” which was rejected—p. 347- 

IV. The Art. AX, &e., are, in part materia, and, to a great 
extent, follow the language and provisions, of the former home- 
stead laws, 1858-59 and 1866-67, with this noticeable differ- 
ence, viz: the Act of 58, provided that the homestead should 
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not be subject to execution, “for any debt contracted, or, 
cause of action, arising, after the same is registered ;” the Act 
of ’67, enacts, “shall not be subject to execution, for any debt, 
contracted, or cause of action, or, other liability,” &¢, Gen- 
eral Order No. 10, makes the exception universal. Yet with 
this previous legislation, the Convention restricted the exemp- 
tion ‘issued for the collection of any debt contracted after,”— 
a tort contracted! Used inadvertently? The word “ debt” 
was called to their attention four times, pp. 280, 283, 349. 

V. The Acts of 1868 and 188869, follow in the rut eut by 
the Convention, and are legislative contemporaneons construc- 
tions. ledyecock ». Davis, 64, N,C., and in these acts the 
words “ creditor ” and “ debtor” repeatedly oceur. 

VI. Analogies—construction of statutes to the effect that 
tort is not embraced by the term debt. Insolvent debtors act, 
Woolard v. Dean, 2 D. and 6,499: Attachment law (R. 8.) 
Minga v. Loilicoffer, 1 fred., 178: Removal of debtors, Pooe 
v. Wilson, 1 Sones, 182: 18th Eliz., Worth v. Norcom, 4 
fred., 202: Justices jurisdiction, State v. Alewander, 4 Hawks, 
182: Clarke v. Dupree, 2 Pev., 411. Bankrupt’s estate. It 
cannot be proved—this is familiar learning. 

VII. Contemporaneeus legislation favorable to punishment 
of torts. Stay-laws did not embrace them. Slight trespasses 
were made indictable, 

VIII. Decisions, in other States, on similar enactments: 
Lathrop v. Singer, 39, Barb. (WV. ¥.) 396: State v. Melogue, 
9, Ind., 196: Davis v. Henson, 29, Ga., 345: 1, Wash R. P., 
353. 


Batchelor and Dupreé for the defendant. 


The Conrt took another advisari, when, at the present term, 
the following opinions were delivered. 


910 IN THE SUPREME COURT. 


L. H. DELLINGER v, A. G. TWEED. 


Reapz, J. Hitherto, the only objection to humestead ex- 
emption has been, not that it violates the Constitution of the 
State—for is is in that instrnment it is provided for—nor 
yet, that it violates public policy—for it is in universal favor 
-—but, the objection has been, that it was in violation of the 
Constitution of the United States, which forbids a State to 
yass a law which impairs the obligation of contracts. 

This case steers clear of that objection, for here was no con- 
tract at all, butadzort. This case, therefore, involves nothing 
buta construction of our State Constitution, the rule in re- 
gard to which is, that we must seek for its meaning, by the 

consideration of its language, and its common EACOeDIAEUD, ma- 
king sense. 

If the object ot the Constitution was to defeat creditors, it 
was a wicked purpose, and in conflict with the Constitution of 
the United States. If the purpose was ‘to secure homesteads, 
then it was a commendable purpose, and quite within the 
power of the State. It is but common respect to the intelli- 
gence and virtue of the people, as assembled in Convention, 
to suppose that they intended to dothe latter. The article up- 
on the subject in the Constitution, is entitled ‘ Homesteads 
and Exemptions ;” and secures a homestead to every man who 
has one, and to his family without regard to his indebtednesss 
The object being, to establish homesteads, as institutions in the 
family economy, and in the interest of society. Andif debts 
stand in the way, they must “ go by the board,” as anything 
else must, not by design, but incidentally. “And yet ,it is 
amazingly common, to hear it discussed, whether it was in- 
tended to deteat this or that debt; whereas, it was intended 
to defeat nothing, but to secure a homestead. And, therefore, 
ifa debt come in the way—that must give way 5 and if dam- 
ages for torts come in the way—they must give way. 

Against this view, it is objected that the words saad are | 
“ any debt,” and that debt is necessarily founded on'a contract, 
And, therefore, while the homestead cannot be sold under ex- 
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ecution at all, yet, it may be sold under an execution ob- 
tained on a tort, or on damages. 

To this it is answered, that if the languege of the Constitu- 
tion, is to be understood in the technical sense of the term 
used, then there is no homestead exemption at all; for it was 
never known that an execution issued, or was obtained upon a 
debt, or upon a contract, or upon a tert, or upon damages. An 
execution, in-all cases, issues or 1s obtained upon a judgment. 
So that, instead of reading the Constitution as it is, “shall be 
exempted from sale under execution, or other final process, ob- 
tained any debt,’ we must read it as it must necessarily 
mean, to make sense, “shall be exempted from sale under exe- 
cution obtained on any judgment,’ or else we must hold a 
judoment to mean a debt, as clearly it does. And then, the 
manifest intention will be carried out, that the homestead shall 
not be sold under execution at all, except in the cases named 
.in the Constitution. But then, it is asked, if the Constitution 
means judgment instead of debt, why did it not say so? It 
may just as well be asked, if it meant contract, why 
did it not say so? It does say plainly enough, and express- 
ly that it shall not be sold under execution, and that was 
the main idea to which the Convention was advertent ; 
and it was inadvertent in describing upon what the ex- 
execution was to issue, as well it might be, because an execu- 
tion cannot issue except upon a judgment: 

We admit, that a plausible argument against this view, is 
founded, upon the impolicy of allowing a man to commit torts, 
with impunity. But we think, a still more plausible argu- 
ment might be founded upon the impolicy of allowing a man, 
to avoid debts, with impunity. But the Constitution does 
neither. I[t, has nothing. to do with allowing men to commit 
torts, or to-avoid debts. It, looks away from these, not as favor: 
ing them, but to the paramount object, of establishing home- 


eh of ee te 


Our attention has been called to decisions, in two or three 
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sister States, where the homestead has been sustained, as 
against torts, and we know of no decision to the contrary. 
No Error. | Affirmed. 


Pearson, C. J. dissentiente. Thernling, in All v. Kesler, that 
the words “any debt,” as used in the Constitution, embrace pre- 
existing debts, as well as debts contracted after the adoption 
of the Constitution, certainly gives to the words. their fullest 
extension. Asto debts contracted afterwards, there was no 
difficulty, for a man in giving credit could have an eye to the 
existing state of things. As to pre-existing debts, there was 
very great difficulty. On the one hand, the prohibition of the 
Constitution of the United States, as to impairing the obliga- 
tion of contracts—on the other, the necessity for relief, toa 
people who, by the loss of their slave property, and other con- 
sequences of the late disastrous war, were unable to pay their 
debts, without being deprived of the means of subsistence. 
Upon this latter view of the question, there has been a very 
general acquiescence, on the part of the profession and of the 
people, in the decision made, by a majority ofthe Court. Cer- 
tainly there has been no desire on the part of the Courts of the 
State, to disturb Hill v. Kesler. After these “two little words” 
had been allowed to have so large an effect, taking them in 
one sense, the attempt to press them again into service, for a 
different field of action, and, in a sense entirely different, so as 
to make them embrace damages for tort, and injuries caused 
by misfeasance, does not, as it seems to me, come with a very 
good grace. The groundof “a necessity for relief,’ which was 
the main consideration in Azdl v. (Kesler, has no application 
and there is no context or subjunctive words which can have 
the effect to extend the naked meaning of the word ‘“‘debt”— 
for instance, in the Constitution of the State of Ohio, after the 
words “any debt,” the words or “other liabilities” are super- 
added. Upon these latter words, the Court pnts its construc- 
tion, that the homestead is exempted from sale for damages 


we 
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assessed in actions for tort, There are no words to that effect, 
in the Constitution of the State of North Carolina, and the 
construction turns wholly upon the words “any debt,” unaided 
by considerations of necessity, or anv collateral matter. 

The ordinary meaning of the word “debt,” is, asum of mon- 
ey due to another by contract. The relation of debtor and 
creditor implies, as of course, that the one has given credit to, 
that is, trusted the other, in a contract, 

It is true, the word debt is sometimes used in-a broader 
sense. One pays a debt to nature when he dies; he pays a 
debt to justice when he is hung for murder; he pays a debt to 
the State, when fined for a misdemeanor; he pays a debt to 
the party injured-by slander or other private wrong, when he 
satisfies the damages assessed by the jury. 

I cannot bring my judgment, to the conclusion, that the 
word is used by the Constitution in this broad and figurative 
sense. ‘To give it that construction, will carry the remedy be- 
yond the mischief, and, instead of providing home and the 
means of subsistence for unfortunate debtors, by putting a cer- 
tain amount of property beyond the reach of creditors, to meet 
a pressing necessity growing out of the consequences of the 
war, the effect of the construction will be, to grant impunity 
to wilful wrongs and injuries to private rights, without any 
special necessity caused by the war, and thus make a most im- 
portant change of the law, in respect to the rights of person 
and rights of property, merely for the sake, of making a change. 
If, such was the purpose, every principle of construction, called 
for the use, of plain and unequivocal words to express the in- 
tention. 

There is another view of the subject entitled to much weight. 
This change in the law, will in nine cases out of ten, take from 
the party injured all civil remedy for redress ; he is not obliged 
to trust any one hereafter, so as to become his creditor by con- 
tract, unless he may choose to do so, but, how can a man pre- 
vent another from uttering slander or seducing a daughter, or 
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from instituting a malicious prosecution, if he has no mode of 
recovering damages? The only way, to protect eur good citi- 
zens from such injuries, would be, to providea public remedy 
in the stdad of the private remedy, by making all such inju- 
ries, indictable as misdemeanors. In the absence of sucha 
provision, the conclusion is forced upon me, that the Constitu- 
tion did not mean to make so important a change, by which, 
every one is put at the mercy of the vicious and ill-disposed, 
and will be driven in the absence of all pretection, either by 
indictment or by civil action which can be made effectual, te 
take the law, into his own hands. 


RopMan, JUSTIOn, concurs. 


CLERK’S OFFICE vs. THE PRESIDENT, DIRECTORS AND COMPANY 
OF THE BANK OF CAPE FEAR, 


1, When an execution for coste, incurred in this Court, bas been returned un- 
satisfied, and the party is insolvertt and entitled to moneys, in the Clerk’s 
office of this Court, ordered, that the office costs be deducted from the moneys 
so due to him. 


%. Aithough such execution-debtor is adjudicated a bankrupt, it will not affect 
this conclnsion, as, the assignee, guoad hoe, takes, subject to all the equities of. 
the bankrupt. 


3 The position and legal status of an assignee, digeussed and explained, by 
Ropmay, J. 


The cases of Clerk's Office v, Allen, 7 Jones, 156, and Carr v. Fearington, 63 N, C., 
560, cited and approved. 


This was a motion, by W. H. Batney, Attorney on behalf 
of the Clerk’s Office, to order the Clerk to deduct from the 
amount of money belonging to the defendant in Oourt, the 
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amount of a bill of costs against it, in favor of the officers of 
this Court. 

It was admitted that the defendant is a bankrupt, and had 
been so declared, since the last term of this Court. 

The facts were, that Nathaniel Boyden had recovered his 
costs of this Court, $42.10, against the defendant on an appeal. 
See Boyden v. Bank, 65 N. C.,); it was further shown that an 
execution in favor of the bank had issued, tested of June 
Term 1871, of this Court against one Caldwell, for $324, and 
that the amount thereof had been paid into the office of the 
clerk of this Court, in satisfaction of an execution which had 
been issued upon the same, and, that it was now in the hands 
of the Clerk of this Court. 


W. H. Bailey in support of the motion: 


I, On the general question. Clerh’s Office v. Allen, 7 Sones 
156. Turner v. Hendall, 1 Cr, (U.S.,) 116. 

IL. Assignee takes, subject to all equities. 2 Story, Ay., 
Juris, secs. 1088, 1228, 1229 and 1411. 


J. M, McCorkle, contra. 


“No lien can be acquired, or enforced, by any proceeding in 
a State Court, commenced after the petition is filed. Lump’s 
Law on Bankruptcy, (Ath edition,) 360. See case in re Wynne 
AB, Ltegister, 5. 

How can any lien be created upon the money in the office 
which did not reach the office till after an adjudication in 
bankruptcy? See Bankrupt Act, sec. 20. The C.C. P., cre- 
ates no lien on personalty till after levy. In our case, defen- 
dant is a bankrupt. 

No other, but the Court of Bankruptcy, can interfere with 
the estate of an adjudicated bankrupt. See Bump on Bank- 
ruptey, 276, (4th edition.) 
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In re MeIntosh, 2 Bankrupt Lregister, 158, where Judge 
Brooks holds that no Zzen is created untila levy. Here there, 
was none, and cannot be after the adjudication. See also 
LIV, A. L. Review, 543, title “lien,” V, A. LZ. Review, 5238, 
title “‘ lien.” 


Ropman, J. Case. At June Term, 1871, of the Supreme 
Court, the Bank of Cape Fear, recovered a judgment against 
RK. A. Caldwell for $324, and costs 90 cents, upon which a fiers 
jacias execution isssued, tested the Ist Monday in June, 1871, 
and returnable to January Term, 1872, under which the 
money was paid into the Clerk’s office, where it now is. 

In the same case, it was adjudged that the said Caldwell, 
recover of the Bank, costs, taxed at $4,20, for which, a like 
execution issued against the Bank, and is retuyned unsatis- 
fied. 

At the same Term, (to-wit: June, 1871,) Nathaniel Boyden 
recovered against the Bank, costs of the Supreme Court, taxed 
at $42,10, (forty-two 10-100 dollars,) upon which a like execu- 
tion issued, and is returned unsatisfied. 

The Bank was adjudicated a bankrupt, on a day not partic- 
ularly stated, but just before, or just after the commencement 
of this term, and an assignee has been appointed. It is moved 
on behalf of the Clerk’s office, for an order to retain the above 
costs out of the funds in Court. 

If the question was unaffected, by the operation of the Bank- 
rupt Act, there could be no doubt about the power of the 
Court. The case of Clerk's Office v. Allen, 7 Jones, 156, shows 
the practice prior to 0. C. P., and the power is not taken away 
but ratker coniirmed, and extended by sections 265, 266, 268, 
and 269, of the Code. 

It is contended, on behalf of the assignee in bankruptcy, that 
the whole sum recovered against Caldwell, passed to the as- 
signee, under section 14, of the Bankrupt Act, subject only to 
existing liens, and that here is no lien, and, therefore, itis not 
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in the power of this Court, to apply any part of the fund in 
the way proposed. | | 

We do not profess to be familiar, with the decisions of the 
numerous bankrupt courts throughout the country, nor have 
we access to the books, in which they are reported. None of 
the cases cited to us, by counsel from the Bankrupt Register, 
so far as we can judge from the brief extracts furnished to us, 
appear to decide the present question, and we must, therefore, 
be governed in our opinion by general principles. 

It is conceded, that this is not a case of lien. But we con- 
ceive, as was said in Carr v. Hearington, 68, WN. C., that an 
assionee in bankruptcy, more nearly resembles a purchaser of 
the barkrupt’s property, at an execution sale, than any other 
familiar character to which we may liken him. Le takes the 
bankrupts’ rights, but he takes something more, he is not 
bound by the fraudulent conveyances of the bankrupt, as he 
himself would. He cannot take paramount to all equities, 
against the bankrupt, as, in many cases that would be manifest- 
ly unjust. The only intermediate position possible, is that of a 
purchaser at execution sale, who acquires the rights of the debt- 
or in the property, and also, the rights of the creditor to im- 
peach any prior frauduient conveyances, but who takes, subject 
to all equities against the debtor, in the property purchased. 
This view of the character of the assignee, is sustained by sec- 
tions 1038, 1223, 1229 and 1411, of 2 Story’s Ao. Jur., to 
which we were referred by counsel. In this case, we think, there 
was what may be called, an equity, existing in the Clerk’s office 
to have its costs paid out of the fund of the bankrupt in court, 
and affecting the particular property, of which, the assignee 
may be called the purchaser, and subject to which, therefore, he 
took. We do not see, that it can make any difference, wheth- 
er the adjudication of bankruptcy, was before or after, the com- 
mencement of the present term of this Court. So long as 
the fund came lawfully into this Court, it remains there under 
its control, and subject to be applied according to its usual 
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practice. We not think, that it was the intention of the Bank- 
rupt Act, to deprive the ordinary Courts of that power. It is 
not the giving of a preference to one creditor of the bankrupt, 
over another; but merely the giving effect to an equity, exist- 
ing, by virtue of the long-settled regular practice of the Courts. 

The Clerk will retain the costs due his office out of the fnnd, 
and pay the residue to the assignee of the bankrupt. 


AMOS HOWES vs. EPHRAIM MAUNEY. ¢ ai. 


1, When Judges exchange cireuits, the instant one of them enters the district, 
the Courts of which first commence—at the same instant, the resident Judge 
of such district becomes Judge of the other, and, in such case it is the duty of 
of the Judge, of the district first entered, to repair to the other district, so as 
to reach it at the time his own is reached, by the other Judge. 


as 


lt is erroneous, in an action brought to prevent irreparable injury by a sale 
ofland, to try the question of title on affidavits, and therefore, where, from 
the affidavits on both sides, there is reasonable ground to support the aver- 
ment of the plaintiff, that the vendors (the defendants) are not abie to make 
good title, an order enjoining a mortgagee, under a mortgage to secure the 
purchase-money, willnot be vacated, until the question of title has been tried 
in the usual way. 


$. Where land is sold by deed and the vendee immediately re-conveys by mort- 
gage, to secure the payment of the purchase-money, entersinto possession and 
makes valuable improvements, and obtains an injunction to restrain a threat- 
ened sale under the terms of the mortgage, and the order is continued to the 
hearing, eld, that the defendants might move for a receiver. 


This was a motion to vacate an order of injunction, hereto- 
fore obtained by the plaintiff, and heard by His Honor Judge 
Cannon, at Salisbury, on the 2d day of September, 1871. 

The action, in which the order was made, was pending in 
the Superior Court of Rowan. By leave of the Governor, 
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Judges Cloud and Cannon had exchanged Circuits, and Judge 
Cloud was holding Courts in the 12th, on the 2d September, 
1871. The 8th District Courts commenced on Monday the 
5th day of September, and the plaintiff objected here, that 
Judge Cannon had no jurisdiction over business in the 8th, 
until the 5th day of September, 1871. 

This matter was argued and determined as preliminary to 
the main point, and a separate opinion was delivered, but, for 
convenience, the two opinions are conjoined. 

The case below was heard upon affidavits on both sides. It 
appeared from the affidavits on both sides, that prior to the 
9th of July, 1855, the defendants, the two Holmes and two 
Manneys, were seized in fee of the premises, (a mining pro- 
perty); that, having before that time, sold the same to one 
Isaac H. Smith, acting for and on behalf of, the Gold Hill 
Mining Company, a corporation created under the laws of 
New York, and of which said Smith was President, and, hav- 
ing received a full fee simple price therefor, on that day, they 
executed a deed, whereby they conveyed the same to said 
Smith, his successors and assigns, in trust for the said Com- 
pany, whereby, but a life estate in the legal title passed to said 
Smith, and a legal reversion remained in the bargainors. 
Smith died in 1858, whereby, the whole legal title became 
vested in the bargainors. 

In 1860 and 1861, attachments were sued out against 
said Company, and were levied on the premises as its prop- 
erty. At August Term 1861, judgments were obtained on 
these attachments, and the premises were sold by the Sheriff 
on the 6th day of January 1862, by virtue of writs of ven. ex, 
issued to enforce the same. At this sale, the defendant Rob- 
erts became the purchaser, and having taken a Sherifi’s deed 
therefor on the next day, 7th of Jan’y, 1892, conveyed shares 
therein to the other defendants. In April 1866, the plaintiff 
as agent for.a corporation, created in New York, in 1865, call- 
ed the N. C., Ore Dressing Company, made an executory con- 
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tract with defendants to purchase the premises at the price of 
$25,000, and took a bond for title; on this purchase, some 
$15,000 having been paid, and the balance being in arrear, 
the defendants brought a civil action, in the nature of a bill 
for foreclosure, in the Superior Court of Rowan, and it seems 
that that suit was compromised. At any rate Howes, on the 
Ath day of May, 1870, purchased from the defendants, sur- 
rendering the bond for title, (taking up the remaining notes 
given on that purchase,) forthe priceof§  , took a deed with 
covenants of seizin, against incumbrances, of good right to 
convey, and in one of them. a restricted covenant of quiet 
enjoyment, and, at the same time executed a mortgage with a 
power of sale to secure the purchase money, and having, as he 
alleged, discovered that the title was defective, failed to pay 
instalments as they fell due, and the mortgyagees, (the defen- 
dants) advertised a sale of the preinises under the mortgage. 

In 1866, a bill was filed, by one Brockleman against the 
defendants and the Gold Hill Mining Company, alleging in- 
debtedness of the Company to him, by a judgment, which 
after execution returned nulla bona, remained unsatisfied, and 
setting forth the equitable title of the Company to the prem- 
ises, as above stated, and praying a sale thereof to satisfy his 
judgment. That asale was ordered to be made by a commis- 
sioner named, but in the order of sale it was expressed, that 
the title was to be reserved, until twenty-five thousand dollars 
was paid to the detendants, (other than the Company,) under 
the executory contract with Howes as agent for the N. ©. O. 
D. Co.; a sale was made and confirmed, and an unconditional 
order was made, directing title to be made to the purchaser, 
on payment of his bid, and that said bid had been paid, but 
the commissioner had refused to make title. 

The plaintiff averred a general knowledge of the attach- 
ment suit and of the bill in equity, but, that he was ignorant 
of the effect of the war on the rights of the Gold Hill Mining 
Company, and had only, recently, before the exhibition of his 
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affidavit, come to the knowledge of the utter worthlessness. of 
the defendants’ title, viewed in the light of a late decision of the 
Snpreme Court of the United States. The defendants swore, 
that plaintiff bought with full knowledge, of the defects in 
their title. M.L. Holmes and E. Mauney, filed separate affi- 
davits—HHolmes swearing that the purchaser was the agent of 
plaintiff, and Mauney, that he was agent of N. C. O. D. Co., 
and the plaintiff, and that the amount of the bid was furnish- 
ed him by the President of the last named Company, and a 
great deal more touching the knowledge of the plaintiff, 
which it is considered needless to state, in view of the point 
decided by the Court. 

His Honor, Judge Cannon, vacated the order of Injunction. 
heretofore granted, and, the plaintiff appealed. 


Fowle and W. Hf. Bailey for the appellant. 
Blackmer & McCorkle and Phillips & Merrimon contra. 


Prarson, C. J. The instant Judge Cloud entered the 12th 
District, he was the Judge of that District. At the same in- 
stant, Judge Cannon, was Judge of the &th District ; and it 
was his duty to have left home, in reasonable time, (by com- 
munication with Judge Cloud) to reach the 8th, at the time 
Judge Cloud reached the 12th District. The cirenit of the 
12th District, begins a month sooner, than the circuit of Dis- 
trict 8th, and the circuit of District 8 does not end, until a 
month after the end of District 12. So, it was the duty of 
Judge Cloud, to remain in District 12, until within a reasona- 
ble time, he could reach District 8, about the time that Judge 
Cannon re-entered District 12. 

This construction is necessary, to avoid the absurdity of hav- 
ing two Judges in one District, at the same time, and no 
Judge in the other. When Judges chooge to exchange Dis- 
tricts, they submit to the maxim “ privatum incommodum, 
bono publico pensatur.” Broom’s legal maxims 6. 

Every Judge shall reside in his District. The Judges may 
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exchange Districts, (not cireuits) with consent of the Govern- 
or. Constitution, Ari. 4, seo. 14. 

A literal construction, would require an absolute exchange 
of Districts, and here the Governor is required to sanction 
the exchange. <A liberal construction, will allow an exchange 
of circuits, that is, an exchange of Districts, for one cirenit ; 
but to justify this constraction, “the ends must be made to 
meet,’ and the absurdity of having two Judges in District 12, 
at the beginning, and no Judge in District 8, for one month, 
and of having two Judges in District 8, at the end; and no. 
Judge in District 12, for one month, must be avoided. Qual- 
ified in this manner, an exchange of circuits may be made, 
and the legal consequences will be, as above stated. So, Judge 
Cannon, in our case, was Judge of the 8th District, when he 
made the order. 

% % * % 3 % a m7 # % ¥ 

How this case will present itself at the hearing, for final 
action, we cannot anticipate; it is enough now to see, there 
ig reasonable ground, to support the averment, that the ven- 
dors, (the defendants,) are not able to make a good title, under 
the title derived from Roberts. This pnts the defendants up- 
the original title, before the deed to Smith—at whose death, 
the Gold Hill Mining Company, had not an equitaule estate, 
or trust estate, subject to execution; but a right of action in 
equity, to have the deed reformed; or to treat it as evidence 
in writing, within the statute of frauds, of a contract to convey 
land, upon the payment of the purchase money. This equity 
belongs to the Gold Hill Mining Company. We are not able 
te see, on affidavits, where the title is; we aré satisfied, that 
the improvements pnt on the land, make it ample security, for. 
the debt claimed. 

Judgment below reversed. 

The defendants will be enjoined from exercising this power of 
sale, but the plaintiff must pay into the office of the clerk, the net 
monthly proceeds, of the operations of the “Ore Dressing Co., 
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to keep down the interest, or as it may be, to extinguish a part 
of the principal of the debt, which constitutes the original pur- 
chase money. This metter is confused by the pleadings—how 
did the Gold Mining Co., pass off, and the Ore Dressing Co., 
take its place ¢ | 

The injunction will be continued, with leave for the defen- 
dants to apply for a receiver, in order to have the net monthly 
proceeds of the mine applied to keep down interest, dzc. 

As the matter is heard, on affidavits, we, of course, do not 
touch upon the merits. We only say, the matter as it now 
appears, is not “mere sham,” bntis something fit to be con- 
sidered of. Should the defendants be allowed to sell the prem: 
ises, that would put an end to the matter, this we are unwilling 
to do, upon affidavits. 


HLIZABETH IVEY vs, SARAH A. GRANBERRY, 


1, .A deed for land, when registered, has all the force and effect, of a feoffment 
at common law with livery of seizin and a declaration of uses thereon. 


2, By the policy of our statutory Jaw, a bastard stands in such relation to his 
mother, that the relaticnship between them is a sufficient consideration to 
raise a use, aliter as to the father. 


3, Aregistered deed, from a mother to her bastard child, is valid and conveys 
the title, either, as having the same operation as a feoffment with livery accom- 
panied with a declaration of tke use, or, as a covenant to stand seized to uses. 


4, Since, as well as before, the statute of uses, 27 Hen. 5: nv actual considera- 
tion is necessary to raise a use in conveyances operating,by transmutation of 
possession as fine, feoffment, &c.,and a deed to lead or declare the uses, was 
only necessary to prevent a resulting use, arising to the conusor, feoffor, &e. 


5, Here, as registration supplies the place of a feoffment with livery, the deed 
has the effect to lead the uses and thusrebuts the resulting trust. 
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6. Whether the question ofa lack of consideration is open to any but creditors 
and purchasers for value, guere~per READE, J., it is not. 


The cases.of Harrell v, Watson, 68, N. C., 454. Hogan’ v. Strayhorn, 65, NM. C., 
279, and Blount v. Blount, 2, C. L ep. 587, cited and approved and the last dis- 
tinguished from the principal case. 


This was a civil action submitted to His Honor Judge Pool, 
on a case agreed at Fall Term, 1871, of Perquimans Superior 
Court. 

From the case agreed it appears that the land sued for for; 
merly belonged to one Sarah Coulson ; that the plaintiff is the 
illegitimate daughter of said Sarah; that said Sarah, by deed, 
executed in 1833, and registered in 1834, conveyed the prem- 
ises to the plaintiff, who was then, and continuously remained 
to 1869, covert; that the deed is expressed to be made in con- 
sideration of love and affection, and does not use any of the 
operative words usually found in deeds, such as grant, bargain, 
&c., but only these words, “I do lend,” &c.; the premises con- 
sists of wood-land, and neither plaintiff nor her husband, ever 
took possession; said Sarah had legitimate children and the 
defendant claims, mediately, title under them, and was in pes- 
session. 

His Honor, being of opinion with the defendant gave judg- 
ment accordingly, and, the plaintiff appealed. 


Gilliam tor the appellant. 
Bragg & Strong, and W. #. Martin, for the appellee. 


Sarah Coulson, by deed, dated in 1838, “for love and afiec- 
tion loans,” the land in questiou, to the plaintiff and her hus- 
band, at their death, to the children of the plaintiff, if she 
leaves any, if not, Sarah Coulson wishes the land to go to her 
legal heirs: This deed was registered in 1834. _ 

The plaintiff was the illegitimate daughter of Sarah Coul- 
gon, who died leaving legitimate children. 
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The plaintiff never had actual possession of the land, nor 
had her husband, who died in 1869. 

The defendant had actual possession at the time of demand, 
(before suit brought) has continued in possession since, and 
claims under regular chain of title from the’ heirs of Sarah 
Coulson. | 

Uses can only be raised in three ways generally, 1. Feoffment. 
9. Covenant to stand seized. 2. Bargain and sale. 7 Bacon 
Ab (#) 87 (uses and trusts) 65 4. CLR. 279, BR. C0. Ch. 3%, 
sec. 1. 

Here there beiny no valuable consideration, the title must 
have passed by covenant to stand seized, or by way of trans- 
mutation of possession. 

1. Covenant to stand scized requires a good consideration 
(blood or marriage.) 

Love and affection to Ulegitimate child is pot a good consid- 
eration. Blount v. Blount, 2 C1 £. 72., 891, (887) 7 Bae. 
Ab. Title uses, (1) *98. | 

Though a bastard be a reputed son, he is not such a son as 
can raise an use. Bastard not within 32 I]. 8, as no child of 
mother. Cannot take, under power of appointment in the 
mother, as not her child. 4 Vesey, J, 771. Also, no child 
of mother, 5 Jbid., 530. 

It is against the policy ot the law, especially when there are 
legitimate children. The only two eases, in the statute law of 
the State are limited. HK. C. Ch. 12, see. 9. R.C. Ch. 38, see. 
1, rule 10. 

9. If the Court should be of opinion, that notwithstand- 
ing there has been no actual possession in the plaintiff, by 
focffment and registration in lieu of livery of seisin; by way 
of transmutation of possession under Act of 1711. (See Co. 
Litt. 128, sec. 188, note 8. Still a loan canrfot operate as a 
foeffment, of which the apt words are enfoefl, vrant do or dedi. 
2 Shar. Ll. .Com., 309, 310, 817. “Loan” would be operative 
in will, because the maker was tvops conctliz, and not required 

15 
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to be so exact in the choice of apt words. The intent is more 
liberally construed. 

If title passed, it was immediately drawn back to the grantor, 
a3 the deed was withont consideration. 65 WW. C. R., 279. 


Reavu, J. The most ancientand the best kind of convey- 
eanec of land at common law was by foeffment, and this might 
be withont writing, and without consideration. It was a gift. 
It was pertected by livery of seizin. The feoffor and feoffee 
with witnesses, went upon the land, or near it, and the feoffer 
delivered the land itself or some symbol of it to the feoffee, By 
this cereniony of the actual delivery of the possession, the title 
wf the land passed to the feoftee. Subsequently it became 
common to accuuipany the feoflment by a deed or writing, not 
because it was necessary, but because it was convenientfor the 
purpose of declaring the uses, dve., and describing the premi- 
ses, aud because the writing was more reliable than the mem- 
ory of witnesses; bnt still it was the livery of seizin that 
passed the title, and not the writing. Subsequently the Stat- 
ute of frauds and perjaries made a writing necessary, 

Tf the mother of the plaintiff had actually gone upon the 
Jand with the plaintiff and with witnesses, and made livery of 
seizin, it cannot be doubted, that at common law, the title 
would have passed. And so, after the statute of frauds 
and perjuries, if the deed had accompanied livery of seizin, 
the title would have passed. Why then does not the deed of 
the mother pass the title to the plaintiff as at- common law? 
Evidently because there was no livery of‘seizin. But then 
comes our statute which provides that a deed registered shall 
have the same effect to pass title to land as if there had been 
livery ofseizin. ev. Code, title Deed. So that the plaintifi’s 
deed registered, is just as effectual to pass title to her under 
our Statute, as a gift with livery of seizen, would have been 
at common law. | | 

What is there, then, in the way of the plaintiff's recovery ? 
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ist. It is objected that the conveyance to her is without con- 
sideration; and that a consideration is necessary. It is well 
settled that before the statute of uses a consideration Was not 
necessary to support a feofiment. But the construction of that 
statute was to transfer the legal estate to the use; and inas- 
much as in a feoffment. there was a resulting use to ne feoffor, 
the statute immediately revested the legal estate in the feoffor, 
unless the use was declared in thedeed of feoffment. And the 
use might be declared to be to the fectfee or to a third person, 
and this might be “ without consideration of marriage, money, 
kindred or the like; for in this case the will of the feoffor 
etides the equity of the estate, or rather, the feoitee cannot. 
controvert the use.” 2 Shep. Touch. 507. But, under that 
statute, if there was a deed of bargain and sale, which must be 
upon a consideration, then the consideration raised an use for 
the bargainee, and fen the statute transferred the legal estate 
to the use, 1. ei to the bargainee. It will be sceen,. therefore, 
that a consideration was necessary under that statute in cases 
of bargain and sale, and in feofiments where no use was de- 
elared in the fecifment, and-in this last case only to prevent the 
implied or resulting use to the feoffor. 

In the case before us the plaintiff's deed, which, bein,e regis- 
tered,. has all the force ot a feoffment, conveys the land to her: 
and aithouen it is without a consideration, there is no result- 

ing use to the feoffor, for the reason that the deed declares the 
aise to the plaintiff and to others. 

All this is said upon the supposition that the deed is with- 
out a consideration. 

ae is it without a consideration ? 

. It isobjected that natural love and affection, for a bas- 
ee child, is not a sufficient consideration. 

A covenant to stand seized to the use of a bastard son in con- 
sideration of b atural affection, is not good. Ifaman parts with 
land in advancement of his issue, and to provide for the contin- 
gencies and necessary settlements of his family, it will be suppor- 


IN THE SUPREME COURT. 


bo 
to 
So 


iri i nn 8 ep er i, er A rere A 


EnizapetH Ivev v. SaraH A. GRANBERRY. 


I re ae 


ted; for their establishment is-a part of the nature and end of gov- 
ernment. But a bastard is not supposed to be of the blood of the 
father, or to have his natural affection. Baccn, Uses and Trusts, 
/. But if a man covenants in consideration of natural affec- 
tion, to levy a fine and that the cognisee shall stand seized to 
the use of his bastard daughter, though this be not sufficient to 
raise & use upon a covenant, vet it is expressive of the intent 
of the party and therefore shall serve asa sufficient declaration 
of a use upon the fine which needs no consideration to suppert 
it. 2, oli, Abr.. 7385, Gilbert Law of Uses 207, quoted by 
Bacon, Title Uses and Trusts. 

And I suppose the same would be of a teuffment, which re- 
quires no consideration. | 

ut, however this inay have been heretofore, a conveyance 
of land, under our statute, by a mother to her bastard daugh- 
ter, will be sapported as upon sufficient consideration, either as 
a feoffment, or as a covenant to stand’ seized 5 for our statute 
provides, that, “When there shall be no legitmate iseue, every 
illegitimate child of the mother, shall be considered an heir, 
and as such, shall inherit her estate.” Rev. C., ch. 38, see. 19. 
It is evident from this, that the policy of our law, is to regard 
bastards, as of the inheritable blood of the mother. And they 
who are next in blood, are next in love by intendment of 
law. And, therefore, the same reasons, which make convey- 
ances to other blood relations geod, operate in favor of con- 
veyances to bastards, Nor does it it niake any difference, that 
there are legitimate children at the time of the conveyance, 
because, there may be none at the death of the mother. So 
that, the bastard is capable of inheriting, although, it may 
turn out, that she might never inherit in fact. She.has in- 
heritable blood, and it is that which constitutes the consider- 
ation. It is te be noted, that our statute, hes not extended the 
same policy tu reputed fathers of bastards, as to mothers of 
bastards, on account of the uncertainty, probably, as bastards 
are still considered as having no father. And that distinguish- 
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es from this vase, the case ot Blount v. Blount, 2 Car. L. 
feep. 587. 

There is also another ground, upon which the title of the 
plaintiff may be supported. It is settled, that a deed, as de. 
tween the parties, is good without a consideration. 

Surely, one may give by deed while he lives, as well as he 
may by devise, after his death. In either case, no one can 
be heard to complain, except creditors, or purchasers for vel- 
ne. Jarrell v. Watson, 63 N. C., 454. Hogan v. Strayhorn, 
65 WV. C., 279. | 

There is error. Judgment reversed, and judgment for 
plaintiff. 


Per Cortam, Jud gment reversed. 


F. A. MCNINCH os. JOHN A. RAMSAY, 


1. Anaction onanote payable “six months aftera rat.fication of atreaty of 
peace between the United States and the Confederate States,’ is premature 
and cannot be sustained. 


2. The event constitutes a condition precedent whhieh has not and will not be 
performed. . 


The case of Chapman v. Wacaser, 64 N.C. R. 33, cited, approved and distin- 
guished from the principal case. 


This was a civil action founded on a note for money paya- 
ble on the condition recited in the sy//abus and was tried on de- 
murrer to the complaint before [lis Hlonor Judge Moore, at 
July Special ‘Term, 1871, of Mecklenburg Superior Court. 
His Honor sustained the demurrer, and the plaintiff appealed. 


Vance & Dowd for the appellant. 
Foule and W. HH. Bailey for the appellee. 
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Reape, J. In Chapman v. Wacaser 64, V. C. R., 532, the 
words in the bond were, “Ten days after peace is made be- 
tween the United States and the Confederate States,” &c., 
And it was held that the bond was payable ten days after the | 
war ended and peace ex’*sted, without regard to the manner in 
which peace was brought about. The Court were not unani- 
mous in that opinion, but we adhere to it. In that case it is 
said, that if the bond had been as this is, in. the words of the 
Confederate Treasury notes, the decision wonld have been dif: 
ferent. 

In the case before us the words of the bond are, “‘six months 
after the ratification ot a treaty of peace between the United 
States and the Confederate States,” &c. And the question is, 
whether the event, upon which the bond is payable, has hap- 
pened % 

Itis to be observed that the language of this bond is the lan- 
guage of the Contederate Treasury notes, whish were cir- 
enlating as money. And the plain and universally under- 
stood meaning of the Treasury notes was, that if the 
Confederate States obtained independence, then their notes 
would be paid, otherwise not. ‘These notes were in the hands 
ot everybody and their language was as familiar as the mean- 
ing was plain. It cannot be doubted, therefore, that when the 
parties to this note adopted the language of fhe Confederate 
Treasury notes, they adopted their well understood meaning. 
The langnage if plain, that the bond is payable after the rati- 
fication of a treaty of peace, &c. 

There has been no treaty and no ratification. Peace exists, 
to be sure, but not by a ratification of a treaty, nor yet by the 
independence of the Confederate States, which was the thing 
contemplated ; and so the condition precedent has not been 
performed, and can never be. 


THERE 18 No ERROR. Judgment afirmed. 
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STATE upon the relation of WILLIAM TH. HOWERTON et al. vs. 8. MeD> 
TATE et ai. 


I. Whether a mandamus car be used to try the title to an office, under any. 
elrcumstances, guere.* 


%. But, not being being provided for by the C. C. P., it must by virtue of see. 
392, C. C. P., be governed by the former practice, and hence must be moved 
for, and be made returnable in term time. 


This was an application made to his Honor Judge Cloud, 
an vacation, for a mandamus to try the alleged right of the re- 
lators, to the office of Directors, in the Eastern Division of the 
Western North Carolina Railroad Company. But it is deem- 
ed unnecessary, to set forth the facts bearing upon the claim 
made, as the case went off upon a question of practice. His 
ffonor, granted an order for an alternative mandamus, on the 
9d of December, 1871, returnable before himself, on the 8th 
day of January, 1872, at Salisbury. When and where the de- 
fendants appeared, and through their counsel moved to quash 
the proceedings on four grounds, viz: 

1. That it should have been commenced by summons. 

2. That they should have been begun in, or have been made 
returnable to term time. 

3. That ro facts snflicient, &c.. were set torth in the peti- 
tion. 

4, That mandamus was not the appropriate remedy. 

His Honor sustained the motion, and ordered the proceed- 
ings to be quashed, from which order the relators appealed. 


i 


* In the later case of J. J. Mott ef ai.vs. 8. McD. Tate ct al. invelving 
the same points, and, therefore, not reported, this Court held that ‘‘ mandamus 
is not the appropriate remedy for the case made by the petition and complaint,” 
[which are confined alone to the assertion of a claim of title to an office.—Aito_ 
Genl.| The remedy is by an action in the nature of a writ of quo warranto provi- 
ded for C. C. P., sec’s 366, 368, and 869. : 
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Lowle, Blackmer & McCorkle, and W. Hf. Bailey, for ap- 
pellants. 

Phillips & Merrimon, aud Daaid Coleman, for the appel- 
Jees, 


Prarson, J. Suppoging the writ of mandamus to be the 
proper remedy, which we do not concede, O. C. P., sec. 866 & 
367, (see Clark vy. Stanly, at this term,) the proceeding was 
not properly instituted. The order for the writ must be made 
in term time, and be returnable in term time. It was 
conceded, such was the practice, under the old system; but it 
was insisted that the C. C. P. had made a change. We do 
not think so. It as not an ordinary civil action, or a special 
proceeding, if so, it should have been commenced by summons, 
butit is neither an ordinary civil action, nor a special proceed- 
ing, to be returned betore the Clerk. 

It is a high prerogative writ, embraced under sec.. 392, 
“ {fa ease shall arise, in which an action for the enforcement, 
or protection of aright, or the redress or prevention of a wrong, 
cannot be had under this Act, the practice heretofore in use, 
may be adopted so far as may be necessary to prevent a failure 
of justice. 


THERE ti NO Kero, Judgment aflirmed. 
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Where a horse is exchanged for land, and having afterwards returned to the 
possession of the original owner, the latter is sued for it, the allegationin the 
' answer, that the defendant had agreed to exchange the horse for a tract of land 
ona certain creek. adjoining his own, and that the plaintiff had falsely and 
fraudulently asserted title to said tract, and had exhibited a deed to himself, for 
atract on the same creek, and that the'plaintiff well knew, that the defendant 
was only desirous of obtaining title to the particular tract indicated by hiss, 
and sach was a material inducement to the exchange, would not have been 
available, as a defence under the former system, and but for the wise and ben- 
neficent provisions of the C. C. P., the defendant would have been driven to a 
separate action; but such an statement under the C. C. P., does constitute a 
good counter-claim, within the meaning of the Code, 


% Ordinarily the maxim of caveat emptor, applies equally to sales of real and 
persoual property, and is adhered to in all courts, where there is no frand., 


But if representations made by one party to a contract, which maybe 
reasonably relied on by the other, constitute a material inducement to the 
coutract ; are knowingly faise; cause lose to the other party relying on them ; 
and such other party has acted with ordinary prudence, he is entitled to relief 
in any Court of Justice. 


és 


If the parties have equal means of ‘ulormation, the rule of caveat emptor ap- 
pliesand an injured party cannot have redress, if he fail to avail himself of 
those sources of information which he may readily reach, unless prevented 
by the artifice or eantrivance of the other parly. 


= 


So, if the false representation is & mere expressioau: commendation, or simp- 
ly a matter of opinion, the parties are considered aa standing on an equal foot- 
ing, and the courts will not interfere. 


e 


6. In contracts of this character, frand without damage, or damage without 
fraud, are usually not tbe subject of an action for deceit. 


% In acase like that set forthin tho answer, the purchaser of land is not re— 
quired, in order to guard against the fraudulent representations of a vendor, 
to cause a survey to be made; unless some third person is in possession claim— 
ing title; or there is some dispute about boundary or as to the true location ; 
or he has received some information which would reasonably induce him to 
suspect fraud. 
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8. The general custom of conveying land, according to the calls of old deeds, 
and without a survey, is sufficientiy established to be reasonably relied on by 
a purchaser, as‘to description of location and boundary. 


The cases of Fagan v. Newson, I Dev. 20. Saunders v. Hatterman, 2 red. 82. 
Lytle v. Bird, 3 Jones, 222, aud Credle v. Swindell, 68 N. C. &., 305, cited, ap- 
proved and distinguished from the principal case. 


This was a civil action, heard on complaint, counter-claim 
and demurrer, before his Honor, Judge Mitchell, at Fall Term 
1871, of Caidwell Superior Court. The plaintiff, in his com- 
plaint, alleged title toa horse in himself, and that the same 
had been taken out of his possession by the defendant, and was 
detained after demand, and demanding appropriate relief. 

The defendant by his answer and counter claim, denied that 
the plaintiff was the owner of the horse, in equity; that the 
horse had been in possesion of the plaintiff, but had escaped, 
and having strayed back to his old home, had been ever since 
retained in his custody. That he was the owner of a tract of 
land in Wilkes county, lying on Elk Creek; and that the 
plaintiff pretended to be seized of a tract lying on the same 
creek, and adjacent to the land owned by the defendant, which 
he knew the defendant was desirous to purchase; that the 
plaintiff approached the defendant, and proposed to him to en- 
change the land for the said horse, which proposition, the de- 
fendant at first rejected, on the ground, that he heard that one 
Hendricks claimed the land; the plaintiff, thereupon, positively 
asserted that the true title was in himself; that said land once 
belonged to one Witherspoon, who had conveyed to him, and 
that Hendricks had no title; that the deed from Witherspoon 
was produced, and purported te convey a tract of land, lying 
on Elk Creek; that, thereupon, the defendant accepted the 
proposition of the plaintiff, took a deed from him, following 
the boundaries contained in the Witherspoon deed, and deliv- 
ered to plaintiff the horse; that the plaintiff, during the nego- 
tiation, frequently asserted that the deed from Witherspoon, 
covered the land which he proposed to exchange for the horse; 
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that he had been in possession for more than seven years, un- 
der the said deed, and that by virtue of said deed and posses~ 
sion, he had acquired a good title thereto ; that the defendant, 
confiding in these representations, made the trade. 

The counter-claim further set forth that the defendant some- 
time after the trade, ascertained that the deed from plaintiff 
did not cover the land he was seeking to purchase, or any 
part of it, but another tract adjoining the tract which defen- 
dant was desirous to obtain, and thought he had obtained, and 
the title tothe tract which he wished to purchase, and which 
the plaintift professed to sell, and which he said the bounda- 
riesof his deed covered, was, in one Ferguson, and that this 
was well known to the plaintiff, and that the defendant was 
ignorant thereof, and concludes by alleging the entire insol- 
vency of the plaintiff, and by an appropriate demand for relief 
on his counter-claim. 

To this counter-claim a demurrer was interposed, which was 
sustained by His Honor, who gave judgment for plaintiff, and 
thereupon the defendant appealed. 


Armyield for the plaintiff. 
Folk for the detendant. 


The answer of the defendant may contain a statement of 
any new matter constituting a defense or counter claim. 
C.C. P., see. 100. 

The defendant may set forth by answer as many defences 
and counter claims, as he may have, whether they be sich as 
have heretofore been denominated legal or equitable, or both. 
Sec. 102. | 

As a special plea had to confess and avoid the cause of action 
alleged in the declaration, so, new matter is that which admits 
and avoids the cause of action set forth in the complaint. 
Under the head of equitable defences are included, all matters 
which would have authorized an application to a Court of 


236 IN THE SUPREME COURT. 


2 Re A Rh HN tt tN RA = ins oes nn tee mee 


PHILLIPS WaALss v. Rurus D. HAL. 


2 ne a a Nr nS a APN A RE NY ata sm en es eee. ee 


Kiguity for relief against a legal liability, but which, at law, 
could not be pleaded in bar. Jarshaw v. Woodfin, 65 N. 
C., p., 688, Clark v. Clark, ibid p., 660. If this be so, the | 
defendant is entitled to judgment for the demurer admits the 
facts set forth in the answer, and they are sufficient to induce 
a Court of Equity to rescind the contract. Blackwood v. 
Jones, 4 Jones’ Hy., 54. Woods v. Hall, 1 Dev. Hy., 411. 
Courts of Equity rescind executed contracts on the ground 
of fraud. Sparks v. Messick, 65 NV. C., p. 440., C10. P., 
see, 248, 

The action is for the delivery of specific personal property, 
i. e., an action of detinue. This action is distingaishable 
from an action of trespass. 

In detinue, the plaintiff must prove property, either general 
or special. In trespass, possession is sufficient against one 
who cannot show a better right than plaintiff, Armory v. De- 
lamirie, Smith’s \cading cases, vol. 1. Had the detendant com- 
mitted a trespass, by taking the horse, and been sued for the 
taking, it may bethat he could not have interposed the equit- 
able defence. But in this action, the plaintiff relies on prop. 
erty, which he acquired by contract tainted with fraud, and 
when the contract is rescinded, the plaintiff has no property. 

It must be admitted, that defendant can file a bill to res- 
eind the contract, but to require him to do so, would be to 
put us back to the place from which we started, and defeat 
the object of the Code, which was to settle all matters in one 
suit. 

Dicx, J. This is a civil action, in the nature of an action ot 
détinue, to recover a horse from the defendant. 

The defendant filed an answer, controverting some of the 
allegations of the complaint, and made a statement of new 
matter, which he insisted, constituted a counter-claim to the 
plaintiff's cause of action. The plaintiff demurred, and 
thereby admitted the truth of the defendant’s statement of 
new matter, and we must consider whether the admitted facts 
constitute a good counter-claim in this action. 
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The defendant alleges that he was the owner of the horse in 
controversy, and exchanged it with the plaintiff for a certain 
tract of land, which the plaintiff wilfully and falsely represented 
as being contiguous to the land of the defendant—that he was 
very desirous of obtaining a certain adjoining tract of land, and 
this desire of the defendant was known to the plaintiif, and 
was a material inducement to an exchange of property ; that 
the land is hot adjoining, and this fact was well known to the 
plaintiff; and thns the horse was obtained by actual fraud 
from the defendant, and he asks that the contract may be res- 
cinded. ‘This new matter set up by the defendant, is con- 
nected with, and forms a material part of the contract, out of 
which this cause of action arose, and constitutes a proper 
counterclaini; and we must consider whether he is entitled to 
the reliet which he demands. 

The maxim of caveat emptor, is a rule of the common law, 
applicable to contracts of purchase of both real and personal 
preperty, and is adhered to, both in courts of Law and courts 
of Equity, where there is no frand in the transaction. Where 
land has been sold, and a deed of conveyance has been duly 
delivered, the contract becomes executed, and the parties are 
goverued by its terms, and the purchaser’s only right of relief, 
either at law or in equity, for detects or incumbranuces, de- 
pends, in the absence of fraud, solely upon the covenants In 
the deed which he has received. Raimleon Covenants for 
Title, 459. 

If the purchaser has reccived no covenants, and there is no 
fraud vitiatinge the transaction, he has no relief for defects .or 
incumbrances against his vendor, for tt was his own folly to 
accept such a deed, when he had it in his power to protect 
himself by proper covenants. | 

Bat in cases of positive fraud a different rule applies. The 
law presumes that men will act honestly in their business — 
transactions, and the maxim of vgélantibus non dormitentibus 


jura subvenvint only requires persons to use reasonable dili- 
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gence to guard against fraud; such diligence as prudent men 
usually exercise under similar circumstances. In contracts 
for the sale of land, ‘purchasers usually guard themselves 
against defects of title, quantity, incumbrances and disturb- 
ance of possession by proper covenants; and if they do not 
use these reasonable precautions, the Jaw will not afford them 
a remedy for damages sustained, which were the consequences 
of their own negligence and indiscretion. 

But the law does not require a prudent man tu deal with 
every one as a rascal, aud demand covenants to guard against 
the falsehood of every représentation, which may be made, as 
to facts which constitute material inducements to a contract. 
There must be a reasonable. reliance upon the integrity ot 
meu, or the transactions of business, trade and commerce could 
not be conducted with that facility and confidence which are 
essential te snecessful enterprise, and the advansement of in- 
dividual and national wealth and prosperity. The rules of 
law are founded on natural reason and justice, and are shaped 
by the wisdom of human. experience, and upon subjects like 
the one which we are considering, they ure well defined and 
settled. 

If representations are made by one party to a trade which 
may be reasonably relied upon by the other party—and they 
constitute a material inducement to the contract—and 
such representations are false within the knowledge of the 
party making them,—and they cause loss and damage to the 
party relying.on them, and he has acted with ordinary pru- 
dence in the matter, hes is entitled to reliefin any coart of jus 
tice. 

In our Courts the injured party may bring.a-civil action in 
the nature of an action on the case fur deceit, and recover the 
damages which he has -sustained; and if this.remedy will not 
afford adequate relief he may invokethe equitable jurisdiction 
of the Court to rescind the contract.and plaee the parties in 
statu Guo 
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No specitic rule can be laid down as to what false represen- 
tations will constitute fraud, as this depends upon the partien- 
lar facts which have occurred in each case, the relative situa- 
tion of the parties and their means of information. tUxamples 
are given in the books which have established some general 
principles which will apply to most cases that may arise. It 
the falsehood of the misrepresentation is patent and a party 
accepts and acts upon it with ‘his eyes open,” he has no right 
to complain. If the parties have equal means of information, 
the rule of caveat emptor applies, and an injured party cannot 
have redress, if he fail to avail himself of the sources of infor- 
mation which he may readily reach, unless he has been pre- 
vented from making proper inquiry, by some artifice or. con- 
trivance of the other party. Where the false representa- 
tion is a mere expression of commendation, or issimply a mat- 
ter of opinion, the parties. stand apon equal footing and the 
courts will not interfere to correct errors of Judgment. Where 
a matter, which forms a material inducement, is peculiarly 
within the knowledge of one of the parties and he makes a 
false representation as to that fact, and the other party, 
having no reason to suspect fraud, acts upon such statement 
and suffers damage and loss, he is entitled to relief. When- 
ever fraud and damage go together, the Courts will give a 
remedy to the injured party. Broom’s Leg: Maxims, 739. 

Adam’s Equity, 176. Story’s Iq. Juris., chap. 6. Atwood 
v. Small, 6 Ck and Fin., 232. Chitty on Con., 681. Broorn’s 
Com. 347. 

The Courts must determine questions ot fraud arising upon 
ascertained facts, and although the principles of law are well- 
defined and settled, errors in their application have produced 
some conflict in adjudicated cases. | 

We will now proceed to apply the principles of law to the 
the facts admitted in the pleadings in the case before us, and 
then briefly review the previous cases which have been deci- 
ded in this State upon a state of facts somewhat similar. 


“0 IN THE SUPREME COURT. 


a A Re ne ep 


fe a ee te er 


PHILLIrs WausH v. Rurous D. HaAtLu. 


0 a i pc cl 


wae en ee ee te ee ae i i rt ee 


It appears that the defendant resided on Elk Creek, and 
was very desirous of obtaining a certain tract of adjoining 
land. The plaintiff knew this fact and pretended to own said. 
land, and offered to exchange it with the defendant for the 
horse in controversy. The defendant at first refused to make 
the exchange for the reason that one Hendricks claimed the 
land. 

The plaintiff then positively asserted, that he was the owner, 
and had purchased the land from Witherspoon, and had a 
deed, and that Ilendricks had no claim whatever ; as he (plain- 
tiff) had been in the actual possion and cultivation of the land, 
under his (Witherspoon’s) deed, for more than seven years. 
This deed was produced, and it purported to convey a tract of 
Jand on Elk Creek ; and the plaintiff asserted that he had been 
in the actual use and occupation of the land which he propos- 
ed to sell, for several vears, 

Upon these representations, which were positively made, 
and frequently asserted, the defendant exchanged the horse 
for the land, and received a deed describing the Jand as ly- 
ing on the waters of Elk Creek. The deed was written 
by a nephew of the plaintiff, who kept the deeds of his uncle, 
and was present during the negotiations for the trade. 

The defendant alleges, that he has discovered that the land 
which he thought he was purchasing, belongs to another per- 
son, and that the deed which he received covers an adjoining 
tract ; and that the plaintiff well knew these facts at the time 
he executed the decd, and that his representations were false 
and fraudulent. | 

So it appears that the plaintiff, by false representation 
about a matter, which was a material inducement to the con- 
tract—and which was false within his knowledge—obtained 
the horse of the defendant. The circumstances attending the 
trade, were such as to induce a reasonable reliance upon the 
truth of the statements of the plaintiff, and the defendaut neg- 
lected no precaution but a survey, in guarding himself against 
frand. 
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The transaction was like hundreds of others in the country, 
which are entirely fair and honest, and we do net regard the 
want of asurvey as laches on the part of the defendant. A 
large majority of the sales of land, 14 the State, are completed 
by the delivery of a deed, copied frdm seme previous deed, 
and surveys are not generally made, unless there is some dis- 
pate abut the boundaries. Where the grantor has been in the 
possession of land for a number of years, exercising acts of 
ownership, his positive assertion as to location may be rea- 
sonably relied upon without a survey. 

in the case of Wererran v. Taylor, 3% Cranch, 270, Chief 
Justice Marshall says: “Tle who sells property on a deserip- 
tion given by himself, is bound to make good that deseription ; 
and if it be untrue in a material point, although the variance 
be occasioned by a mistake, he must still remain Hable for that. 
variance. In this case the defendant has sold land on Iings- 
ton, and offers Jand on Slate. He has sold that which he 
cannot convey, aud as he eanvet execute his contract he must 
answer in damages.” 

If such a contract was made by frauduient representa-- 
tions, a Courteof Equity would not hesitate to rescind the con- 
tract. 

Tn our case the plaintiff is insolvent, and prosecutes his 
anjust claim an forma pauperis, and the defendant would be 
without a speedy and substantial remedy against this gross 
fraud, but for the wise and beneficent provisions of our Code, 
which blend in one system, legal and equitable remedies. 

Krom the facts admitted, we think the defendant is entitled 
to a rescission of his contract with the plaintiff, and to retain. 
possession of the horse sued for, 

We also think that the defendant uiight have sustained a 
civil action te recover damages ocvasicned by the fraudulent 
representations of the plaintiff, although this opinion seems to 
he in conflict with previous decisions of this Court. 
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The case of Fagan v. Vewson, 1 Dev. 20, was the first case 
upon this subject, and was correctly decided. 

The plaintiff had repudiated the executory coutract, which 
was induced by the fraudulent representations of the defen- 
dant, and had suffered no damage but the loss of a good bar- 
gain, and he could have easily recovered his purchase money 
by an action of assumpsit. The principles for which we are 
contending are distinctly etated in that case, “the plaintiff can 
not recover in an action of deceit, unless he proves not only 
that a fraud has been committed by the defendant, but also 
that it has occasioned loss and damage to the plaintiff.” Chief 
Justice Taylor, says farther, “Et is a very reasonable principle | 
that the purchaser should not be entitled to an action ot de- 
ceit, if he may readily inform himself as to the trath of the 
facts which sre misrepresented. In this case. the plaintiff 
knew that the defendant had no title to the bottom land, and 
that it was the property, and in the possession of another.” 
He acted with a fall knowledge of the falsity of the 
representation and sustained no Sains and of course was 
not entitled to maintain his action. In contracts of this char- 
acter, fraud without damage, or damage without fraud, are 
usnally not the subject of an action for a deceit. 

In Saunders v. Hatterman, 2 Ired., 82, the fraud complain- 
ed of consisted in a false affirmation of the value of the land 
sold. This was a matter of opinion and judgment, and the 
plaintiff couid easily have obtained correct information, and 
his damage was the result of his own negligence and aire: 
tion. 

The rules of law are correctly.laid down as to when an ac- 
tion of deceit can be sustained, and they are in accordance 
with the principles which we have above stated. 

Lytle v. Bird, 3 Jones, 222, and Credle v. Swindell, 63 1. 
O., 805, are founded upon the cases above referred to, but in 
our opinion the principles of law are not correctly applied to 
the statement of facts. | 
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For the reasons above given we think that a purchaser of 
land is net required, in order to guard against the fraudulent 
representations of a vendor, to have a survey made, unless 
some third person is in possession claiming title; or there is 
some dispute about boundary, or as to the true location, or he 
has received some information which would reasonably induce 
him to saspect fraud. The general enstom of conveying land 
according to old deeds and without a survey, issufliciently es- 
tablished to be reasonably relied on by a purchaser, as to des- 
cription of location and boundary. 

Khe location by a survey is a matter of science and skill, 
and competent surveyors are not easily obtained, and an un- 
skilful surveyor is as apt to mislead as leis to give correct 
information. 

The demurrer to the answer must be overruled, and the de- 
fendant is entitled to have the contract rescinded, unless His 
Honor in the Court below shall, in the exercise of his disere- 
tion allow the plaintiff to reply to the answer, &e@ OC. CO. P., 
section 131. Let this be certified. 


Pre Curtam, Judgement reversed. 
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J. ©. TERRELL, Assignee vs. J. D. WALKER ef al. 


1, Where the Cefendants in an action of debt upon a promissory note, given in 
1862, proposed to prove that the consideration of the note was Confederate 
money, and that fact was admitted by the plaintiff in the action; held, that 
each evidence was immaterial. 


2 Under the ordinance of 1865, and the Act of 1866-67, a party to an action 
has a right to show that the consideration of the note sued on, was property, 
and the value of the property ; and when money was borrowed, to rebut the 
preeumption of thelaw, by proving that if was not to be paid in Confederate 
currency, but in some other money or article. 


Evidence can not be introduced to contradict or vary a written contract, 
exceptin the cases authorized by the Acts of 1866-67, The general rule of 
evidence ia reference to sneh contracts being still in force with the exceptions 
stated, 


aon 
aoed 


4 Inan action which was commenced belore the C. C. P., a defendant cannot 
claim by way of set-off or recoupement, unliquidated damages arising ont of an 
executory contract. 


Cases of Teaguev. James, 63 N.C. 2., 91, Valentine v. Lfolleman, ibid. 10, Lindsay 
vy. King, 1 dre. 401, Hrwinv. WN. CO. 2. BW, O65 N.C, 79, Lobeson v. Brown, 63 
N. C., 554, Smitherman v. Smith, 8 Dand B. 99, Terrell, assignee, v. Walker, 65 
N. O., 91 cited and cominented on. 


The following is the statement made out by the presiding 
Judge. Case tried at Person Court, Fall Term 1871. 

This was an action of debt, tried before Tourgee, Judge, 
upon a promissory note, made by the defendant Walker, to the 
defendant Wade, July 24th, 1862, and assigned to the plain- 
tiff by the defendant Wade in 1867. 

The defendant pleaded, “General issue.” ‘Payment and set 
off,” “Tender and refusal,” and “Statutes scaling debts, solvable 
in Confederate currency.” ‘The plaintiff proved the execu- 
tion and assignment of the note sued on, and admitted that 
the same was solvable in Confederate currency, and asked 


judgment only according to the scale. 
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The defendants offered evidence tending to show that the 
note was given for money, previously borrowed by the defen- 
dant Wade, of the plaintiff, for which they had given him a 
note, which was surrendered to them upon the assignment to 
him of the note now sued on. The defendants also proposed 
to prove the contract or understanding between toe de- 
fendant Wade and the plaintiff at the time of their borrowing 
the money; that the same might be repaid in Confederate 
money, and at the option of the borrower; that the plaintrit 
had knowledge of the transaction between Wade and Walker, 
in pursuance of which this note was given, and that the same 
was in effect, a transaction between the Walkers and the 
plaintiff, and upon the terms, as the loan made to the defend- 
ant Wade by plaintiif. 

The plaintiff objected, that in this form of action, this testi- 
mony could only be received to show that the note was solva- 
ble in Confederate currency, which being already admitted, it 
was irrevelant and inadmissible. The defendants claimed 
that the evidence, if true, would defeat the plaintifi’s right to 
recover. 

The Court held with the plaintifi and the defendants ex- 
cepted. | 

The defendants proposed to prove a tender. Plaintiff eb- 
jected unless the money was produced in Court. Objeetion 
overruled and plaintiff excepted. 

Under the instructions of the Court, the jury found for the 
plaintiff according to the scale of Confederate currency, with 
interest to the time of tender established, March 15th, 1863, 
and judgment was entered accordingly. 


Fowle for plaintiff. 
Graham for defendants. 


Ropman, J. This action was brought on a note in the fol- 
lowing form : 
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$3000.50. 

Borrowed ot It. A. & W. H. Wade, thirty hundred dol- 
lars and fifty cents, which we promise to pay, with interest 
from the 10th inst., 

This, the 23d July, 1862. | 
(Signed,) J.D. & A. WALKER & CO. 


It was endorsed to the plaintiff in 1867. 

The defendants offered eyidence tending to show, that the 
note was given for money previously borrowed by the Wades 
of the plaintiff, for which they had given him a note, which 
was surrendered to them upon the assignment to him of the 
note now sued on. | 

The defendants also proposed to prove that the contract or 
understanding between the defendants Wade, and the plaintiff, 
at the time of their borrowing the money, was, that the same 
might be paid in Confederate money at the borrower's option; 
that the plaintiff had knowledge of the transaction between 
the Wades and Walkers, in pursuance of which this note was 
given, and that the same was in effect a transaction between 
the Walkers and the plaintiff, and upon the same terms as the 
loan made to the defendant Wade by the plaintiff. 

The plaintiff objected that in this form of action this testi- 
mony could only be received to show that the note was solva- 
able in Confederate money, which being already admitted, it 
was irrelevant and inadmissable. The evidence was excluded 
by the Judge to which the defendant excepted. 

There was a verdict fer the plaintiff and judgment accord- 
ing to the scale for Confederate money applied at the date of 
the note, (as we suppose, it not being distinctly stated,) with 
interest up to a tender made 15th March, 1863.” 

The case as now presented differs materially in several res- 
peets from the case made in the same action when it was be- 
fore this Courtin January, 1871. (65 N.C. 91.) In the ease as it 
then was, there did not appear any allegation by the defendants 
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that at the time they borrowed the money there was an agreement 
between the parties, that defendants might pay the note in Con- 
federate money at any time thereafter, at their option. Now, 
the defendants offer to prove that. In the case then before 
us, facts were stated which the Court held amounted toa waiver 
of the tender in March. Now, the jury find there was a valid 
tender in March. 

The evidence that affected the present plaintiff, with all the 
equities that existed against Wade, and evidence that the con- 
sideration of the note was Confederate money, was received on 
the former trial ; now, these are excluded, and we are called 
on to say, whether the evidence tendered by the defendant, 
was wholly immaterial and irrelevant, or otherwige inadmissi- 
ble. The excluded evidence may be divided into three sorts, 
each requiring a different line of consideration, 

1. The evidence to put the plaintiff in the place of Wade, 
and to show that the defendants were entitled, as against the 
plaintiff, to all the defences which were available to them as 
against Wade. 

As to this we coneur with the Judge below, that no evidence 
to that effect was necessary or material, considering what ap- 
peared in the plaintiff's declaration, that the note was endorsed 
to him long after it was due, and considering also that the 
identity of Wade and the plaintiff, for the purposes of the 
action was not disputed, and that the defendants were not at- 
tempted to be restricted in their defence by any difference 
between them. What is expressly admitted, as fully as it is 
alleged, it is surely unnecessary and immaterial to prove. 

9. Evidence that the consideration of the note, was a loan in 
Confederate money. This also was expressly admitted. We 
propose to make some remarks on the effect of the various 
Acts ecncerning Confederate money contracts, but they will 
come in better, hereafter. 

3. We regret that the learned counsel for the defendants did 
not state with his usual clearness, or at least, we failed clearly 
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to comprehend in what way, and upon what principle of law 
he contended, that proof of the alleged agreement co-tempora- 
ry with the borrowing of the money, even when coupled with 
the tender and refusal in March, or afterwards, could have the 
effect either to defeat or reduce the plaintiff's claim. We may 
without impropriety suppose him to contend that it would have 
that effect in one of three ways. 

1. That the tender had the effect to vest in the plaintiffa 
property in the notes tendered. 

That view was so fully considered when the case was be- 
fore us in 1871, that we think it necessary only to refer to 
what was then said, simply adding that both the Courts and 
the Legislature have always treated contracts, payable in 
Confederate notes, as payable in money, and not as contracts 
for the delivery of specifie articles. 

2. That the refusal to receive Confederate notes when ten- 
dered, was in breach of a binding though parol contract to 
that effect, and entitled the defendant. to damages, which 
might be set off or recouped; or else, entitled him to have 
the legislative scale applied at some later period than the 
date of the note. 

It is unnecessary or premature to consider what might be 
the effect of the alleged agreement, if it had been incorporated 
in the note, oreven ifithad been in writing. A preliminary 
question is, was parol evidence admissible to prove it, and 
this question must be considered, both upon general princei- 
ples, and as affected by thestatutes of 1865-766 and 186667, 
Upon general principles, without reterring to text books for 
the general principle, that a written contract cannot be varied 
by parol, the case of Smitherman v. Smith, 3 D. & B. 89, may 
be cited as illustrating it under facts something like the pres- 
ent. There the plaintuf sued the defendant as endorser of a 
note. Defendant pleaded accord and satisfaction, and proved 
that at the time of the endorsement, it was agreed by parol be- 
tween him and the plaintiff, that he should convey a certain 
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piece of land to the plaintiff in satisfaction of the endorsement, 
and that he had so conveyed, and that plaintiff had accepted 
the deed. The question was upon the admissibility of the ev- 
idence. Judge Daniel delivered the opinion of the Court, and 
said in substance, that if the evidence had been given to vary 
the written contract of endorsement, it would have been incom- 
petent ; but as its purpose and effect was merely to show that 
plaintiff had accepted the deed in satistaction, it was compe- 
tent. The ease is like the present, except that the fact which 
made the evidence competent there, is wanting here. 

The Judge certainly erred in holding this part of the pro- 
posed evidence immaterial. If allowed, it would have mate- 
rially altered the written contract, in this, that while the note 
professed on its face to be payable immediately, the alleged 
contract made it payable at any indefinite time, at the option 
of the maker. Tf affected by such a contract, when could a 
holder sue on it without being defeated? %We think the evi- 
dence was inadmissible on the general prineipte 

As affected by the sidinence: of 1865, and ae Acts of 1866 
and 1866-67. 

The ordinance enacts, that all executory contracts solvable 
in money, made between certain dates, shall be deemed to have 
been made with the understanding that they were solvable in 
money of the value of Confederate currency, according toa 
scale which the Legislature was required to furnish, subject to 
evidence of «& different intent of the parties to the contract, 
The first section of the Act of 1866, ch. 88, is loose and un. 
grammatical, but it must be understood to enact, that as to 
contracts of ie sort above mentioned, proof mete be admit- 
ted of the consideration, and the jury should determine its 
value in the present currency. These acts, in connection with 
that of 166667, ch. 64, p. 62, being in pari materia have 
been construed together, and the interpretation which this 
Court has put upon them, and the extent to which in our opin- 
ion, parol evidence may be admitted to vary the written con- 
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tract, is found in Robeson v. Brown, 63 NW. C., 554. These 
acts do allow parol evidence to vary the written contract: 

1. When the consideration of the promise to pay money 
was a sale of property, to show the value of the property, 
thereby in that case, varying the contract as to the amount to 
be paid. 

2. When the consideration was either a sale of property or 
a loan of money, to show that payment was agreed to be made 
not in Confederate money, as was presumed, but in some other 
money or article. But whenever it appears that the agree- 
ment accorded with the presumption, and payment of a loan 
of Confederate money was to be made in that money, the Act 
of 186667, ch. 64, p. 62, imperatively applies the scale at the 
date of the contract. It may be thatit would have been more 
in accordancé with the intention to have applied the scale 
when the money became payable, but the law is otherwise. 
Hirwin v. W. N.C. RR. &., 65 N. C., 79, differs from this case. 
There the whole contract was in parol, and the money was to 
be paid in advance, or whenever the eveditor would call for it. 
The plaintiff, in that case, was seeking to take advantage of 
his own neglect. We do not think that in any case, parol evi- 
dence has been received to prove that a note was payable at a 
time different from that expressed on its face, or that the scale 
was to be applied at atime different from that fixed by the 
Act of 1866-67. We think these acts do not take the evi- 
dence out of the general rule. 

The only way in which it may be supposed available with- 
out varying the written contract, is asa set off. We are not 
called on to, and do not express any opinion, as to whether de- 
fendants could maintain a distinct action on the alleged agree- 
ment, either on legal or equitable grounds. The question be- 
fore us, is, whether damage for the breach of it can be ascer- 
tained and set off in the present action. And it must be re- 
membered, that the present action is not governed by the Code 
of Civil Procedure, and that section 101 of that act, does not 
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apply to it. If it did, the question would be different. But 
the present action is governed by the old practice, and nothing 
can be a set off or defence in it, which was not so in an action 
at law before the Code. (Teague v. James, 63 N.: C., 91. 
Valentine v. Holloman, [bid 475.) With this in mind, we refer 
to the case of Lindsay v. King, 1 /re., 401, as an authority that 
the agreement here alleged, even if in writing would not have 
availed the defendants as a set off. There the action was 
brought on a covenant by defendant to deliver to plaintiff cer- 
tain specific articles. The defendant offered to prove that at 
the time he executed the covenant sued on, the plaintiff execu- 
ted a covenant to deliver to him other specific articles, which 
covenant the plaintiff had broken to his damage, and that the 
one covenant was the consideration for the other, and claimed 
to have in some way, the benefit of his claim for damages 
against the plaintiff, in reduction of the plaintiff's claim for 
damages against him. Gasten, J., takes up successively every 
ground upon which it was contended that he could be entitled 
to such reduction, and decides against them all. 

We concur with the Judge below, that a part of the evi- 
dence offered was immaterial, and we think that the other 
part was incompetent. 

The exceptions of the defendant are not sustained, and the 
judgment below is affirmed. 


Pgr Curtam. Judgment aflirmed. 
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i. A Court of Equity has the power to appoint a receiver for the purpose of se- 
curing and protecting property which is the subject of litigation. He isan of- 
ficer of the Court and his possession of the property is the possession of the 
Court. He holds such property as a custodian, until the rightful claimant is 
ascertained by the Court, and then for such claimant. 


2 Areceiver cannot commence any action for the recovers of property without 
an order of the Court and whensuch order is made, the action must be brought 
in the name of the legal owner, and he will be compelled to allow the use of 
his name upon being properly indemnified ont of the estate and effects under 
the control of the Court. 


8. The power of a receiver to bring an action is regulated by the rules ofa 
Court of Chancery. An order to sue in his own name cannot be given by our 
Courts, and the United States Courts cannot confer upon him greater powers 
or privileges as a suitor in the state Courts, 


This was a civilfaction tried at a Special Term, Jan., 1872, 
of Wake Superior Conrt, before Watts, Judge. 

The complaint alleges: That the North Carolina Mutual 
Life Insurance Company was a corporation created, organized 
and existing under the Jaws of North Carolina. 

That the defendant Davis, made his promissory note to said 
corporation, by which he promised to pay the sum of $450.80, 
in the currency of the United States. 

That in a certain suit, in the Cirenit Conrt of the United 
States, for the District of North Carolina, in which Sansom 
and others were complainants and the N. OC. M. L. I. Co. were 
defendants, a certain decree was made, and among other things 
is the following, viz: “It is therefore ordered, adjudged and 
decreed, that R. H. Battle, Sr., be appointed receiver of the 
assets of the North Carolina Mutual Life Insurance Company, 
and that upon his executing bond, &c., &c., the assets of. the 
said Company shall be placed in his possession, and he shall 
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proceed to collect the choses in action which may come to his 
hands, and for such purposes he is authorized to commence 
and prosecute suits in the Courts of the State of North Caro- 
Jina.” The complaint further alleges that the plaintiff com- 
plied with the orders of the Cenrt, gave bond, &c., and that as 
such receiver he is vested with, and possessed, of and entitled 
to the promisory note made by the defendant as aforesaid. 
Demands judgment, &e. 

To this the defendant demurred : 

I. That complaint does not state facts snMicient to constitute 
a cause of action. 

Ii. That the plaintiff, according to the facts stated in his 
complaint, has no right to bring this action in this Court. 

Upon argunent the demurrer was sustained and the snit 
dismissed. 

Plaintiff appealed to the Sapreme Court. 


Fowle & Badger and fattie & Sons, tor the plaintiff filed 
the following brief: 


Can areceiver appointed under a decree in the Circuit Court 
of the United States, to collect the assets of a corporation for 
its creditors, sue in bisown namein our Courts? 

I. The deerze of the Circuit Court must vest the title, 
legal or equitable, in the receiver, and since the distinction be- 
tween the Courts of Law and Equity was abolished, 1t can 
make no difference. 

The assignee of an account or a bond not negotiable, now 
sues in Avs own name. 

Here the receiver alone can receive and give receipts for the 
agents. 

TI. A receiver appointed in the Courts of another State, may 
sue in his own name in New York.  Vorhies’ Code, pp. 120 
and-436, Dunk v. St. John, 29 Barb. 585. Hoyt v. Thomp- 
son, 1 Seiden 820... Porter v. Willims, 5 Selden 142. 
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III. Receivers of an insolvent corporation of another State, 
appointed under the laws of that State, with power to take 
possession of the effects of the corporation, and to sell, assign, 
we,, its real and personal estate, have power fo sell and assign 
a debt due from a citizen of New York, in thezr own names, so 
as to give the purchaser a right of action, as aguinst the debtor 
in the Courts ef New York. /oyt v. Thompson, 1 Selden 329. 

The above is a well considered case by the nighest Court in 
New York, and is based upon authority as well as principle.. 

IV. ‘That the receivers have puwer to sue at law by per- 
mission of the Courts appointing them, as here, (see Strong’s 
hig. Sur. sec, 829, et seg., Danwi Ca. Prac (TT and 199%. 
Parker vy. Browning, 8 Paige 368. 

‘That the Comity of Courts permits receivers appointed in 
one State to sue in another. See Spratley v. flartford ns. 
€o., 1 Dilfon’s C. C. Reps. 892. 

VI. In our case the receiver is by the terins of the decree 
appointing him, a trastee for the ereditors of the Company, and 
hig trust being determined by the decree, he must be a trustee 
of an express trust, and to sue in his own name, under ©, C. 
P., sec 57, 


Batehelcr for defeudant. 


1, The plaintiff isa receiver appointed under the old equity 

system, which obtained before the adoption of C. C. P. 

fe is not the the real party in interest referred to in see. 
5, O. C. P., nor is he the trustee of an express trust under sec. 
iC. i. 

Nor must he be confounded with receivers under sections 
215 and 270, C. C. P. 

The decree of the Court of Equity is not an assigument, nor 
does it tontain an order for assignment of the note sued of by 
the plaintiff, Ifthe decree of the United States Circuit Court 
could assign this bond with the right of action on it, without 
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regard to rules of pleading and practice in the State Courts, 
why could it not change the title to,and right to recover, real 
estate without regard to State laws. The only effect the de- 
cree can have, is to order the plaintiff to commence arfd prose- 
cute suits ie to laws governing the Courts where such 
suits are instituted. 

3. The receiver is the nere agent of the Court, and has no ste- 
tus except in the Court which appointed him. We aets under 
its order, and can de nothing without it. ‘“ He has no powers 
except such as are conferred on him by the order for his ap- 
pointment, and the course aud practice of the Court,” 2 Story 
iiy., Turis. sec, 833. Verplanck v. Mer. Ins. Co..2 Paige 252. 
Sea. Ins. Co. v. Siebbins, 8 Paige 565. 

4. The snit should have been in the name of the fnsurance 
Co., which is not’ dissolved; or 2nd, The debt might have 
been collected by proceedings in the same Court which having 
gotten jurisdiction will give the party full relief; or 3d, By 
making the debtors to the Company parties to the suit in 
Equity and ordering them to pay Into Court—-issues as to 
validity and amount being, if necessary, submitted to a jury, 
&e. Daniels Ch. Pl. and Pr. 1991 and 1977, 2 Story’s Ly. 
Jur. secs. 827, 828. 

Riggs v. Johnson county, 6 Wallace, at page 187 and: cases 
cited ; Hamlin v. Hamlin, 3 Jones Eq. is 

Tt | is to be observed” * * * * *% * * to make 
use of the name of the party to whor such debt is legally 
due.” 38 Daniel’s Ch. Pl. and Pr. 1977 and 1991, Parker 
v. Browning, 8 Paige, 388. 


Dick, J. A Court of Equity has the power of appointing a 
receiver for the purpose of protecting and securing property 
which is the subject of litigation. A receiver is an officer of 
the Court, and his possession of property is the possession of 
the Court. The Court has eontrol over the parties to a suit 
and can order them to deliver property in controversy to its 
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officer, and if they fail or refuse to obey such order they may 
be proceeded against by process of contempt. 

Ifthe property in controversy is In the possession of a third 
person who claims the right of possession, the plaintiff may 
make him a party to the suit and thus render him subject to 
an order of the Court in regard to delivering such property to 
the receiver. Parker v. Browning, 8 Paige; 388. 

The order appointing a receiver and giving him possession 
does not in any manner affect the title of the property but he 
holds it as a mere eustodian until the rightful claimant is as- 
certained by the Court, and then he holds for such claimant. 
4 Maryl £.,80; 8 Maryl, Ch., 280. 

A receiver cannot commence any action for the recsvery of 
outstanding property without an order of the Court and when 
such order is made the action must be brought in the name of 
the legal owner and he will be compelled to allow the use of 
his name upon being properly indemnified out of the estate 
and effects, under the contro] of the Court. 3 Dan’l Ch. Pr., 
1977, 1991. 

The practice of the Court of Chancery in England on this 
subject, is weil settled by many authorities, has long been the 
course and practice of our courts, and has not been materially 
changed by the Code. 

Our attention has been called to the practice in New York, 
in matters of this kind, and we find upon investigation that 
the common law powers.of receivers have been greatly en- 

Jarged by Statute, and they may bring an action in their own 
name for the recovery of property which they have been di- 
rected by an order of the Court to reduce into possession. 
Dan'l Ch. Pr., 1988, note2. 2 Paige, 452. 4 Paige, 924.1 
Tif. and Sini. Pr.,160. Vorhies Code, 432. 

The case of //oyt v. Thompson, 1 Selden, 320, commented 
upon by plaintifi’s counsel does not sustain their position. The 
plaintiff in that case, was the assignee of a receiver appointed 
by a Court of Chancery in New Jersey, under a Statute of 
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that State expressly authorizing such Court in certain cases to 
appoint receivers, “ with full power and authority to demand, 
sue for, collect and recover, &e., and sell, convey and assign 
all the said real and personal estate, &c.” 

The power of a receiver in this State to bring an action, 1s 
regulated by the rules in a Court of Chancery, and if the 
order under which this plaintiff has acted, had been made by 
one of our Courts, he could not maintain this action ; and cer- 
tainly an order made by the U. 8. Cirenit Court cannot confer 
greater powers and privileges wpon a suitor in our Courts. 
It is therefore unnecessary for us to consider the question of 
eomity between the State and Mederal Courts, which was 
urged on the argument, 

We take pleasure, however, in saying, thet upon all proper 
cecasions such comity will be extended, as in accordance with 
judicial usage, and the laws of the land. We coneur in the 
opinion of Lis Honor, and the judgment must be affirmed. 


Per Corram. dudement affirmed. 
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1, Where a note was given in 1863, payable two years after date, and to be paid 

“in the current Junds of the country when due,” Ifeld that the Act of 1866-67, 
which raises the presumption that all contracts to pay money, made during 
the war, were intended to be payable in Confederate money, cannot apply 
where the writing itself shows a different intent. When the contract is to pay 
30 many dollars, evidence may be received to show that the real agreement 
was to pay in some other money than Confederate currency. 


When the makers of a note, giver for the rent of land, set up as a defence 
io the action, that the payees in said note had no title to the land, and no 
right to lease the same, aud it was replied, that the guardian of the real own- 
ers of the land had, since the lease was given, ratilied the same by receiving 
payment, and had entered a refrezit in a snif brourht against one of the ocen- 
pants under the icase; fel that such replication was suficient ta defeat the 
defence relied on. 


w 


é The mere fact that there is a paramount title outstandiog, ora eligin get up 
avainst the tenant by the true owner, will not authorize him to dispute the title 
of his landlord. He must have been compelled to make some payment tothe 
true owner, to avoid an eviction, andsuch payment is regarded asa payment 


to the landlord, and to be deducted from the rent. 


tice 


. if anote be given for the lease of atract of land, and it appears that the puc- 
pose of the lease was to raise food for laborers employed to make iron for the 
Confederate Government; Z/eid, that such a note is not illegal and void o# 
that account; the Courts cannot fake into consideration such indirect and re- 
mote consequences, 


5. Where in an action upon such note, one of the plaintifis is introduced as a 
witness, and it is proposed to ask him whether he did not know the purpose 
of the lease ; Held, that such question is immaterial, as it could make no dif- 
ference whether the plaintifis knew, or did not kuow the purpose of the 
lease. 


Robeson v. Brown, 638 N. 0.554. Howard y. Beatty, 68 N. C. 559. Hilliard vw. 
Moore, 65 N. C.,540. McKesson v. Mendenhall, 64 .N. C., 502. Martin v. Mc- 
Millan, 63 Nv C. 486. Phillips v. Hpoker,. Phil. Hq. 198, cited and approved. 


Civil action tried before Mitchell, Judge, at Spring Term 
1871 ot Burke Superior Court. | 
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The following is a statement of the case made out by the 
presiding Judge: 

“ This was a civil action on a bond, made 14th November, 
1868, payable two years after date, in the current funds cf the 
country when due.” The consideration of saitl bond, was the 
lease of a tract of land belonging to the heirs at law of J. &. 
C. McDowell, dee’d. 

Defendants admitted the execution of the hond, but relied 
on several defences set forth in their answer. 

1. That plaintiffs could only recover, 1 at all, the actual 
value of the rents and profits of the said land for the term. 

2. That plaintiffs could recover, if at ail, only the value of 
the nominal amount of the bond at the time ot its execution, 
and that was the understanding of the parties at the time of 
its execution. | 

3. The consideration of the bond was illegal, the land having 
been leased to the defendants, for the purpose of raising and 
furnishing supplies for detailed laborers employed by defen- 
dants in manufacturing iron for the Confederate Government, 
under a contract with said Government, which fact was well- 
known to plaintifis when the land was leased. 

4, Plaintiffs represented atthe time of executing the bond, 
that they had full right to lease, claiming under a lease from 
Hon. Charles Manly who was guardian of the minor heirs of 
J.S. C. MeDowell.. Whereas, in fact there was no rightfal 
guardian at the time, and Mrs. McDowell has since the expi- 
ration of the lease been appointed guardian o1 said heirs. 

5, That Mrs. McDowell, guardian, is entitled to the rents 
and profits for the term of the demise to the defendants, and 
has brought suit against defendant Carter, who was the actual 
occupant, or tenant during said term, and as adefendant sets 
np this as a counter-claim. 

Plaintiffs reply, denying the firs’ and second allegations of 
answer. To the third they repliy, that the acceptance of rent 
by the guardian of McDowell’s heirs, ratified the loan. To 
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the fourth, plaintitis reply, they indemnified the owners of the 
land, by satisfaction to the guardian, Mrs. McDowell, who 
entered a formal vetraxit to the suit commenced against defen- 
dant Carter, as occupant and tenant of the land. They de- 
ny the consideration as alleged in paragraph 3, and espe- 
cially that plaintiff had any knowledge of the purpose for 
which the Jand was leased. They admit that they pur- 
ported to lease, by virtue of a lease, under Governor Manly. 

Detendants proposed to examine testimony to prove the value 
of the rents during the lease, for which the bond was given. 

The testimony was excluded by the Court ‘as irrevelant. 
The defendants called Wm. F. McKesson, one of the plaintifis, 
and asked him if he knew the purpose for which the lands 
were leased by the defendants, and if they were to raise 
supplies for detailed laborers, &c. He answered, No. They 
further asked him, if they did not tell him so at the time? 
Witness answered that he did not recollect that they told him 
so at the time the bond was given. 

The defendant then proposed to prove the declarations of 
of the witness, “That they had told him so.” 

The question was disallowed and ruled out. 

It was in evidence that Mrs. MeDowell was not appointed 
guardian until the year 1866, and after the expiration of the 
Term. She accepted rents from the plaintiffs once during the 
term and betore her appointment as guardian and a second time 
after the termination of the lease and after she had been ap- 
pointed. It was also in evidence that Mrs. McDowell had en- 
tered a retrawit in her suit against. Carter for the rents of the 
land, and it was admitted that this would discharge him. 

The Court instructed the jury that if they were satisfied of 
the truth of the evidence in the case, the plaintiffs wonld be enti- 
tled to their verdict for the full amount of the note in lawful 
currency. ' Defendants excepted : 

1. To the ruling out by the Court of the evidence by which 
defendants proposed to contradict McKesson, called as a wit- 
ness by themselves. | 
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2. Rejection of evidence offered to prove the value of the rents 
and profits during the term of the lease, in order to reduce the 
amount of the recovery. 

3. Because the Court rejected the application of the legis- 
Jative.scale for that purpose. 

There .was a verdict for the whole amount of the note. 
Judgment accordingly, from which the defendants appealed. 


Folk and Busbee & usbee for plaintiffs. 
Batchelor and Bragg & Strong for detendants. 


Ropman, J. On the 14th of November, 1863, the defend- 
ante who were partners under the name of Jones, Mendenhall 
& Carter, rented of the plaintiffs certain lands for two years 
from that day, and to secure the rents made to plaintiffs two 
promissory notes, the first payable at one, and thesecond at two 
years from date. The first was paid on or after maturity 
in Confederate money. The second is now sued on and is in 
the following words : 


$4000. 

Two years after date we promise to pay W. I’. McKesson 
and Hunt four thonsand dollars for that portion of the Me- 
Dowell land we have rented, the same.to be paid én the cur-. 
rent funds of the country when due. 

This 14th November, 1863. 
(Signed,) JONES, MENDENHALL & CARTER. 


The defendants make several defences, and it will be most 
convenient to state and consider each separately : 

1. They say that at the making of the note it was agreed 
that it should be paid in Confederate money. Kven if such 
evidence could be admitted, there does not seem to have been 
any, but that the first note was so paid. but such payment 
was consistent with its terms, and has no tendency to show 
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that-this note is to be paid otherwise than according to its 
terms. The Act of 1866-67, which presumes that all contracts 
to pay money made during the war, were intended to be 
payable in Confederate money, cannot apply where the 
writing itself shows a different intent. Where the contract 
was to pay so many dollars, and the presumption consequently 
applied, several recent cases have held that evidence might be 
received to show that the real agreement was to pay in some 
other money than Confederate. ?obeson v. Brown, 63 N. C. 
554. 

But where the contract on its face declares in what currency 
it shall be paid, we think in no case has parol evidence been 
received to show that it was payable in some other. The Act 
of 1666-"67 does not have the effect of making such-evidence 
competent. In Howard v. Beatty, 63 WV. C. 559, the action 
was upon a note dated 3d of April, 1865, payable twelve 
months after date in ‘current money.” There was evidence 
tending to show that it was understood by the parties, that the 
note was to be paid in specie or some equivalent currency, and 
notin Confederate money. The Court say, tho Judge should 
have left it to the jury, to find what was the agreement in that 
respect, and if they found that specie or some currency that 
should be valuable was intended, the plaintiff should recover 
the amount of the note payable in present legal currency. 
Here the note itself states what in that case the jury was to 
find. 

The case of Hilliard v. Moore, 65 NV. C., 540, is still more 
nearly in point, and must govern our decision. There the 
note was given 20th July, 1864, and payable January Ist, 
1866, “in current funds at the time the note falls due.” It 
was held thatthe plaintiff was entitled to recover the sum ex- 
pressed on the face of the note, payable as other jadgments 
are in legal tender. | | 

2. Defendants further say, that plaintiffs by their demise 
impliedly undertook that defendants should quietly hold 
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the demised premises during the term ; but that in fact plain- 
tiffs had no right to let the land ; and that since the expiration 
of the term, the guardian of the McDowell heirs, who were 
the true owners, has sued the defendants for their use and oc- 
cupation during the term, which they may be compelled to 
pay. 

We are not called on to decide whether a recovery in an ac- 
tion of this sort after the expiration of the term which the ten- 
ant had enjoyed, would be considered an eviction by title 
paramount, so as to furnish a defense or counter-claim to an ac- 
tion for the rent. We have found no authority on the ques- 
tion, and it was not decided by us in AfeHesson v. Menden- 
hall, 64 N.C. 502. All we did in that case was to permit the 
McDowell heirs to come in as parties, so that the question 
could be raised. We are inclined to think that payment of a 
recovery of the sort mentioned would be a good detense. 

The plaintiffs however reply, that although they had at the 
time of the lease no right to make it, yet the guardian of the 
infant owners, has since that time ratified the lease by accept- 
ing payments from them in satisfaction, and entered a retraait 
in the suit she had brought against Carter, who was the only 
one of the defendants whom she had ever sued. 

We think this reply sufficient to defeat the defense relied on. 
The mere fact that there is a paramount title outstanding, 
or a claim set up against the tenant by the trae owner, will 
not authorize him to dispute the tithe of his landlord. He 
must have been compelled to make some payments to the 
true owner to avoid an eviction, and then he is considered to 
have made the payments by the consent of the landlord, and 
they are regarded as payments to the landlord upon the rent, 
and consequently to be deducted from it. Smith Land. and 
Tenant, 129 and note on page 170 Am. edition citing Graham 
v. Adsoff, 3 Exch. 186, and Jones v. Morris, Ib. 742. 

3. Defendants further say, that the contract sued on was 
illegal and void; for that they (the defendants,) had contract- 
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ed with the Confederate government to furmsh it. with iron for 
military purposes ; and that many of the laborers employed 
by them, were detailed for their service by the said govern- 
ment; and that the land was rented by the defendants for 
the purpose of raising food for the laborers so employed ; all 
of which the plaintifis well knew. 

The farthest this Court has ever gone in holding a contract 
illegal as being in aid of the rebellion, was in Martin v. Me- 
Millan, 63 N.C. 486. There the laintiff sold to the defen- 
fendant, who was an agent for the Confederate government 
to buy mules, certain mules, and took his note for the price. 
The action was on the note, and the contract was held illegal. 
In the present case the aid given to the rebellion was much 
more indirect; it was at best two steps farther off. It was not 
a sale of military material, nor even a sale of provisions to la- 
borers engaged in making such material, but a lease of land 
upon which provisions might be raised, which might be applied 
to feed laborers engaged in an unlawful occupation. 

It is well known that during the late war every cultivated 
field in the South was made to payits tithe to the support of 
the Confederate army. Were all leases of fields, therefore, 
illegal ? 

This Court said in Phillips v. Hooker, Pnil. Eq. 198. that 
the mere fact.that a certain act tended indirectly to aid the 
rebellion, would not, if it were done in the ordinary course of 
business, vitiate it; and on that principle itsustained contracts 
of which Confedernte money was the consideration. 

It is possible to foresee and calculate the direct consequen- 
ces of an act. Ifwe attempt to follow it out into its indi- 
rect and more remote consequences, our reasoning becomes 
soon uncertain, and after a few steps altogether unsatisfactory. 
When we confine ourselves to direct consequences, we feel 
that we are treading on tolerably firm ground; but if we go 
farther, there is no telling into what calculations of remote 
and merely possible consequences we may not be compelled 
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to plunge. This case affords an instance of how uncertain 
are all calculations on remote consequences, for if the plain- 
tifls intended that the crops made on the rented land, should 
feed laborers engaged in making iron for the Confederate 
Government, in point of tact they did not so go, for before 
the crops were raised that Government had ceased to exist. 

4, Defendants introduced the plaintiff d/cHesson as a wit- 
ness, and asked him if he did not know the purpose for which 
the land was rented, and that such purpose was to raise sup- 
plies for their detailed laborers. He said he did not. He 
was then asked if defendants did not tell him so? He said 
he did not recollect it. Defendants then proposed to prove by 
other witnesses the declaration of McKesson, that defendants 
had told him so. This evidence being objected to, was exclu- 
ded by the Judge, and defendants excepted. In the view we 
have taken of this case, the evidence was irrelevant, as it 
made no difference whether the plaintiffs knew of the purpose 
for which the land was rented ornot. It was therefore prop- 
erly excluded. 

5. Evidence of the value of the occupation was properly 
rejected for the reasons heretofore given. 

There is no error in the proceedings. 


Per Corram. Judgment affirmed. 
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J. N. HARSHAW et al. Executors of JACOB HARSHAW ws. Wa. F. McKES- 
SON, e al. 


1. A Court of Equity will never decree a foreclosure of a mortgage until the 
period limited.for payment has expired. It cannot shorten the time given, by 
express covenant and agreement between the parties, as that would be to alter 
the nature of the contract to the injury of the party affected. 


2 When a mortgage is executed, and it is stipulated that if the mortgagor 
‘shall well and truly pay and discharge said debts according to agreement— 
the one third part in three years, one third in four years, and the remainder in 
five years from date, then the said deed to be void;”” Held, that said mortgage 
¢annot be foreclosed until the last period mentioned, viz : five years. 


3. If the said deed had stipulated that the estate should be forfeited on the fail- 
ure to pay the specified instalments of debts, then on said failure the mort~ 
gagee could have called for his money or proceeded to foreclose. 


4, Where a bill to foreclose a mortgage is filed against several defendants, some 
of whem claim a portion of the lands described in the pleading, under a prior | 
mortgage and they do not ask that the same be sold, Held, that it is error te 
decree that said mortgaged premises be sold for the benefit of the said defen- 
dants. 


This was a civi] action tried before Mitchell, Judge, at Fall 
Term, 1871, of Burke Superior Court. | 

One of the defendants, William F. McKesson, executed a 
mortgage to plaintiffs’ testator, for several tracts of land lying 
in Burke and the adjacent counties, and a house and lot in the 
town of Morganton, to secure certain debts mentioned in the 
said mortgage, © 

The condition of the mortgage is as follows; viz: “Now, if 
the said Wm. F. McKesson shall well and truly pay and dis- 
charge said seyeral debts according to the agreement. now 
made—the one-third part thereof in three years, one-third part 
in four years, and the remainder in five years from. this date, 
then this deed to be void and at an end, otherwise to remain 
in fall force and virtue.” ‘It is understood that if the.said 
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McKesson chooses to pay a part of said debts, at any time, it 
will be received.” Said mortgage deed is dated February 5th, 
1867. Registered February 6th, 1867. 

The summons in this case were issued February 10th, 1871. 

Service was accepted by some of the defendants in February, 
1871, and process executed on the others shortly thereafter. 
_ There was a prior mortgage of some of the lands included 
in the mortgage to plaintiff, made to the defendants Woodfin, 
C. F. McKesson and Annie F. McKesson, since married to 
defendant Busbee. There was a reference to a commissioner 
to state an account. A report was made and confirmed by 
the Court. 

The case was heard at the last term of Burke Superior 
Court, upon the complaint, answers, exhibits, plea and report 
of commissioner. His Honor rendered judgment that the lands 
included in plaintiffs’ mortgage be sold upon certain terms 
mentioned in the said judgment, and also that the house and 
lot in the town of Morganton, and tract of land included in 
the prior mortgage to the defendants, above named, be sold 
and proceeds applied to the payment of their debt. 

From this judgment and order of the Court the defendants 
appealed. 


Battle & Sons for plaintiff. 
Armfield, Folk and Busbee & Bushee for defendants. 


Dicox, J. The mortgage executed by the defendant, William 
I’. McKesson to Jacob Harshaw, fixes the time of payment of 
the debts secured, at three, four and five years in equal instal- 
ments. 

This action was commenced before the time of redemption 
had expired, and one of the questions presented for our de- 
cision, is, whether this action can be maintained ? 

A Court of Equity will never decree a foreclosure until the 
period limited for payment of the money be passed, and the 
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estate in consequence thereof forfeited to the mortgagee, for it 
cannot shorten the time given by express covenant and agree- 
ment between the parties, as that would be to alter the nature 
of the contract to the injury of the party affected. 3-Poweld 
on Mort, 965. 

If this mortgage had expressly stipulated that the estate 
should be forfeited on the failure to pay the specified instal- 
ments of the debts, then on said failure the mortagee might 
have called for his money, or proceeded. immediately to tore- 
close. 2 Eden, 197. ‘Ihe time of payment being delayed was 
evidently the inducement which caused the niortgagor to enter 
into the contract, and the security thus furnished, was satis- 
factory to the mortgagee. The fact that the mortgagee did 
not commence his proceedings to foreclose upon the failure of 
the first payment shows that he understood the agreement, as 
is insisted upon by the defendants. . 

If the agreement of the parties was, that the estate should 
be forfeited upon failure of the first payment, it could easily 
have been inserted in the contract. 

The plaintifis, if they had seen proper, might have proceed. 
ed in an action at law, to recover the instalments as they be- 
came due, but they could not proceed to have a foreclosure 
until the day of redemption was passed, and the decree of his 
Honor in this respect is erroneous. 

That part of the decree which directs a sale of the land 
mentioned in the first mortgage to the defendants, Charles F. 
McKesson and others, cannot be sustained. The first mort- 
gagees have not requested a sale, and the plaintiffs have not 
offerred to redeem the first mortgage. The testator of the 
plaintiff, by express agreement, debarred himself of the right 
to foreclose his mortgage for five years, and during that period 
the plaintiffs have no right to redeem the first mortgage, for in 
ap action to redeem the: prior mortgage, they would have to 
ask for, and be entitled to, adecree of foreclosure against the 
mortgagor. Coote on Mort., 433, 
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The first mortgagees may at any time, and without judicial 
proceedings, accept payment of their debts from the second 
mortgagees, even without the concurrence of the mortgagor— 
and this will redeem the prior mortgage. bid, 517. 

As this action was commenced before the plaintiffs were 
entitled to foreclose the mortgage—the proceedings must be 
dismissed. 


Perr CuRIAM. Judgment reversed. 


ELI KE. DEAL os. TD C. COCHRAN ef al. 


1, Ii a creditor enters into any valid contract with a principal debtor, without 
the assent of the surety, by which the rights or liabilities of the surety are in- 
juriously affected, such contract ,discharges the surety. |Mere delay on the 
part of the creditor to sue for or collect the debt, or even his refusal to do 80, 
when requested by his surety, or bis express promise ef indefinite indal- 
gence, does not discharge the surety. 


9. When acreditor held a note given in 1859, and the principal debtor propes- 
ed to pay the same in Confederate money in 1863, which the creditor declined 
to receive, bot made an agreement that, if the debtor would postpone the pay- 
ment, interest should cease ‘‘ from that time until a demend ;” Held, that such 
an agreement did not amount to forbearance for any definite or specified time, 
wor increase the risk of the surety in any way, and could not therefore discharge 
him from liability. It would seem that if the agreement had been to forbear 
until the end of the war, it would have been nudum pactwm, and therefore not 
binding. 


P'pkin v. Bond, 5 ire, Eq. 91, Howerlon v. Sprague, 64 N.C. 451, cited and 
approved. 


This was a civil acu.vn on a note for $372, dated May 6th, 
1859, tried before Mitchell, Judge, at Fall Term 1871, Ca- 
tawba Superior Court. 

The execution of the note was admitted. The defendants 
introduced testimony to show that the principal in the note 
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proposedto pay the same in Confederate money in 1863, which 
the plaintiff declined to receive, but agreed with him, that if 
he would postpone the payment, he (plaintiff) would release 
him from interest from that time on, and that the proposition 
was agreed to. | 

Plaintiff introduced testimony to show that the agreement. 
was different, viz: that he was to release the interest from the 
28th of July, 1863, until the end of the war. 

It was submitted to a jury to ascertain the facts; the jury 
found that the “agreement began on the 28th of July, 1863, 
and ended on demand of the plaintiff, 28th of Sept. 1868.” 

The defendant Cochran, “who was a surety,” insisted that 
the agreement between between the plaintiff and the principal 
debtor without his knowledge or consent, discharged him 
(Cochran) from payment of the debt. 

His Honor held otherwise, and rendered judgment against 
all the defendants for the principal and interest of the note, 
excluding the interest between the 28th of July, 1863, and the 
28th of Sept., 1868. 

Ruled for a new trial; rnle discharged. The defendant 
Cochran appeals from the judgment of the Court. 


Schenck and W. 4, Bailey, for plaintiff. 
Bynum and J. L. MeCorkle,for detendant. 


Reavz, J. Itis well settled, that if the creditor enters into 
any valid contract with the principal debtor, without the 
assent of the surety, by which the rights or liabilities of the 
surety are injurioasly affected, such contract discharges the 
surety. A familiar instance of this is, where a creditor binds 
himself not to sue for, or collect the debt for a given time; 
and thereby puts it out of the power of the surety to pay the 
debt, and sue the principal debtor. 

It is equally well settled, that mere delay-on the part of the 
ereditor to sue for or.collect the debt, or even his refusal to do 
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so when requested by the. surety, or his express promise of in- 
definite indulgence, does not discharge the surety; becanse 
the creditor is not obliged to be active, and because it is the 
duty of the surety to see that the principal debtor pays, or 
else to pay the debt himself. Pipkin v. Lond, 5 fre. #g., 91. 
Howerton v. Sprague, 64 1. C.., 451. 

It remains to be seen how these principles ailect the case 
before us. 

The plaintitt states the case more strongly tor the defendant 
than the defendant does for himself; and tne defendant states 
it more strongly for the plaintiff than the plaintiff dees for 
himself, which is noticeable liberality, 

The jury found not exactly as alleged by either. 

The plaintiff alleeed that the principal debtor had oflered 
to pay the debt in Confederate Treasury notes, witich were 
depreciated, and which he, the plaintiff, did not wish to take ; 
and he agreed, that if the debtor would postpone the payment, 
he would not charge any interest “from that time until the 
end of the war.” 

The defendant alleged the same agreement, except that ac- 
cording to his allegation, no interest was to be charged “ fron: 
that time on.” The difference is, that the plaintifi alleged 
that he was not to charge interest until the war was ended, 
and then he might charge interest; whereas, the defendant 
alleged that he was not to pay any more interest at all, 

If the agreement had beenfas* alleged by~ plaintiff, that he 
was not to charge interest until the end of the war, and the 
agreement had been supported fby a sufficient consideration, 
it might possibly be construed to mean, forbearance of the debi 
until the end of the war. And if so, the plaintiff could not 
have collected the debt of the principal debtor until the end 
of the war, nor could he : have received it of the surety, and 
allowed the surety to sue the principal debtor, which wouid 
have essentially increased the risk of the surety, and wonld 
have discharged him. 
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If the agreement had been as alleged by the defendant, that 
interest was to cease “frum that time on,” without fixing any 
time, it left the plaintiff free to put an end to the agreement at 
any time; to collect the debt; and so it left the surety free to 
pay the debt at any time. The question, was however, left to 
the jury, and they found that the agreement was, that interest 
was to cease “from that time, until the demand by the plain- 
tiff.” | 

_ ‘This, of course, left the plaintiff free to demand paym ent at 

any moment, and left both the principal debtor and the surety 
free to pay atany moment. So that the agreement as stated 
by the defendant, and the agreement as found by the jury, did 
not amount to forbearance for any definite or specified time ; 
but left the plaintiff free to demand payment at any moment, 
and left both the principal and the surety-free to pay at any 
moment, aud in no way increased the risk of the surety. 
- The only effect of the agreement was to inure to the bene- 
fit of both the principal debtor and surety by releasing the 
interest. If it has so turned ont, that by the result of the 
war, they have had to pay in a currency different from that 
which was tendered at the time of the agreement, that is only 
the accident and not the necessity of the agreement. And it 
seems that no injustice results, as the debt was contracted be- 
fore the war, and was payable in par funds. If any injustice 
results, it is to the plaintiff, for by the finding ot the jury he 
lost interest from the time of the agreement in 1863, until ne 
demand in 1868. 

We have decided the case ane to the finding of the 
jury as to the agreement; but we do not desire to be under- 
stood that our decision would have been different upon the 
facts as alleged by the plaintiff; for even if the agreement had 
been to forbear until the end of the war, it would seem to 

have been without a consideration to support it nudum pee. 
tum, and therefore not binding, 

The whole transaction seems to us to have been simply an 
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evasion by the plaintiff of the offer of the debtor to pay the 
debt in depreciated currency, which the plaintiff had the right 
to refuse, and a naked promise on the part of the plaintiff not 
to charge interest, which he had the right to charge, if he were 
not put to the disagreeable necessity of refusing the deprecia- 
ted currency. 

There is no error. 


Pree Curiam. Judgment affirmed. 


THOMAS WHITRIDGE zs. ALEXANDER P. TAYLOR, Assitgner, doe., ef al.. 


1. The District Courts of the United States bave general original jurisdiction Lae 
all matters appertaining to the estate of a Lankrupt; and they May eXercise 
extra territorial jurisdiction, in collecting the estate and adjusting the claims af 
the creditors of the bankrupt, when the Court of Bankruptcy can fairly and 
fully determine the rivhts of the partics interested. 


2. Inall matters of controversy, when the subjects im dispute are of a lock 
eharacter, the rights of the partics must be determined in the fecal Courts. 


3. Whena mortgagee, by the terms cf the mortgage, has a right to foreciose, 
when an adjudication in bavkrupicy is made, this right cannot be administered 
by a listrict Court, sifting as a Court of Bankruptey in another State. The 
State Ceurts can afford a remedy by foreelceure or sale and at the same time 
allow the assignee to have the full benefit of the Equity of redemption. 


Civil action tried before Logan, Judge, at Fall Term 1871, 
of Mecklenburg Superior Court. | 

The complaint alleges that the detendants, Austin Doll and 
Joseph Doll, were the owners, as co partners, of a valuable 
tract of Jand in Mecklenburg county. That in 1869, to seeurc 
a large debt due the plaintil, they execate to him a mortgage 
deed for said lands, with a condition, “that if the money and 
interest due, were paid in twelve months then the said “deed 


shonld be void, &e.” 
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That the money and interest were not paid as stipulated. 
“That since the mortgage was made, the defendants have been 
declared bankrupts by the District Court of the United States 
for the District of Maryland. That the other defendant Tay- 
lor has been duly appointed assignee in Bankruptcy and has 
taken a conveyance of all the estate and effects of the said 
A. and J. Doll. | 

~The complaint demands judgment of foreclosure and a sale 
of the lands de. | 

Service of process was acknowledged by the defendant Tay- . 
tor. | 

At Fall Term, i871, the plaintiff, through his counsel, asked 
_judement according to the complaint for want of an answer. 
Pro forina opinion, “Jaudyment refused for want of informa: 


‘4 


tion against the assivnea in Bankruptey.” Prom which rnling 


plaintiff appealed to the Supreme Court. 


Jones & Johnston tor plaintiil, 
No Counsel for detendants. 


Diox, J. The plaintiffas rorteagvee seeks to foreclose his 
snortgage, The mortgage is dated 10th January, 1869, and 
the titne of redemption specified, is twelve months after date. 
~The mortgagors were adjudged bankrupts in the United States 
District Court for the District of Maryland, and an assignment 
ofall their estate was duly made on the 80th of May, 1871, 
‘to an assignec in bankruptey, the present defendant. This ae- 
‘tion was commenced in November, 1871, and the question pre- 
-gented by the ruling of His Honor, is, whether a Superior 
‘Court of this State has jurisdiction of the case. 

The Constitution of the United States, Art. 1, sec. 8, author. 
izes Congress to establish uniform laws on the subject of bank- 
ruptey, &c. That power was exercised on the 2nd of March, 
1867, by the passage of the Bankrupt Act, and all State laws in 
‘eonflict or inconsistent with the purposes of that Act were at 
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onee suspended in their operation upon such subject. 3 Story 
Com, 4 and 15. Cooley C. L.18,4 Wall. 412. 

By the 1st section of said Act, original jurisdiction in mat- 
ters of bankruptey is conferred upon. the United States District 
Courts. The term original is here need to distinguish this from 
the supervisory jurisdiction of the Circuit Courts given in the 
%d section, but as to State Courts, the jurisdiction of the Courts 
of bankruptey is superior and exclusive for the purposes con- 
templated, except as is otherwise provided for in the statute. 

It is a question not yet determined, whether under tle stat- 
ute, a Court of bankruptcy can exercise Jurisdiction beyond 
the limits of the district in which the Court is situated. No 
such jurisdiction js expressly conferred, byt the manifest object 
of the system is to bring all the estate ofa bankrupt under the 
control of one Court, so that all parties interested may be 
heard, and their claims adjusted, asd the ussets be distributed 
by the same judicial tribanal. 

In furtheran ze of this object, an extra territorial Jurisdiction 
must arise by necessary implication, in collecting the estate 
and adjusting the claims of the creditors of the bankrupt, 
where the Court of bankruptey can tairly and tally determine 
the rights of parties interested. The Constitution requires the 
system to be uniform in its operation aud beuetits, and this can- 
not be effected unless the Bankrupt Act is constrned by all 
Courts with the liberality usually allowed to remedtal statutes, 
Miner vo £. OL & G. Co., BSN. C. 552. 

Courts of bankruptey exercise a kind of equitable jurisdie- 
tion conferred by statute, and an assignee is In the nature ofa 
receiver, who collects and holds property under the protection 
and direction of the Court, until the rights of all parties are 
sustained and determined. 

For this purpose the jurisdiction ot the Court extends over 
the bankrupt, his estate, and all persons who choose to make 
themselves parties; and all necessary orders may be enforced 
against parties within the territorial limits of the Court, by 
powers of conterapt. Lump on Bank. 
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_The Bankrupt Act expressly provides that a duly certified 
copy of the assignment made to the assignee, shall be conclusive 
evidence of his title as such assignee to take, hold, sue for and 
recover the property of the bankrupt (sec’s 14 and 16) and he 
may sue in his own name in the State Courts, and continue: 
legal proceedings, pleading in’said .tribunal. But in all mat- 
ters of controversy, where the subjects in dispute are of a local 
nature, the rights of parties must be determined by actions in 
the local Courts. Thus, the title and disposition of real es- 
tate, where there are adverse claims, cannot generally be de- 
termined in a Court out of a State in which the land is situa- 
ted. | | 

The case before us presents an illustration of this principle. 
The plaintiffas mortgages, had the legal title to the land in 
_ question, and was entitled to have a foreclosure of his mort- 
gage, when the adjudication in bankruptcy was made. This 
right of the plaintiff cannot be adniinistered by the District 
Court of Maryland, sitting as a Court of Bankruptcy. The 
State Court can afford a remedy by foreclosure or sale, and at 
the same time allow the assignee to have the full benefit of 
the equity of redemption belonging to the estate of the bank- 
rupt. The assignee accepted the summons, and was properly 
before the Court, and his Honor erred in dismissing the ease. 

Let this be certified. 


Per Corr. Judgment reversed. 
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i. The power of the Courts to declare statutes unconstitutional isa bigh pre- 
rogative, and ought to be exercised with great caution; they should “not de— 
clare a statute void, unless the nullity and invalidity of the act, are in their 
judgment placed beyond a reasonable doubt; and such reasonable donbt 
must be solved in favor of legislative action.” 


The Act of the Genera] Assembly of 1866-67, entitled “‘an Act relating to 
debts contracted during the war,’ and allowing cither party to show on the 
trial, the consideration of the contract, and the jury in making up their ver- 
dict to take the same into consideration, is net unconstitutional. 


ue 
a 


Therefore, it was not erroneous in a judge to instructa jury thafin making 
up their verdict they might consider the valuc of the article sold—notwith- 
standing there was av ugrecement, that the price should be paid in Confederate 
currency. 


se 


Hobeson v. Broun, 68 N. C., 554, Hilliard v. Moore, 65 N. C., 540, cited and ap- 
proved. 


Civil action tried before Watts, Judge, at Spring Term 1871, 
of Wilson Superior Court. 

This action was brought by the plaintiff to recover of the 
defendant the value of a certain quantity of wood. It was 
proved by the plaintiff that his testatrix on the 18th day of 
July 1864, sold to the defendant 5834 cords of wood, and on 
the Ist day February, 1865, 4224 cords, at $1.10 per cord, and 
that it was agreed that the price should be paid in Confede- 
rate currency. The counsel for the defendant asked the Court 
to instruct the jury that the plaintiff according to the con- 
tract, was only entitled to recover according ta the scale, the 
value of the Confederate currency, and not the value of the 
wood. 

The Court declined the instructions, and directed the jury 
to return a verdict for the value ot the wood, which was proved 
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to be fifty cents per cord, and the jury accordingly assessed the 
value of the wood at $508, and judgment was rendered for 
the same. 

The defendant alleged that the Court erred: 

1. In refusing the instructions asked for. 

2, In instructing the jury to return a verdict tor the value of 
the wood. 

Motion for a new trial. Motion overruled. Judgment 

Appeal to the Supreme Court. 


Battle & Sons for plaintif. 
Moore & Gatling for the defendants filed the following 
brief : 


1. The contract (verbal) made in July, 1864, was “ $1.10 
per cord to be paid in Confederate money.” This was the 
general currency at that time, and its valne, compared with 
coin was $21 in currency for $l in coin. 

2, Had it been paid on the day after the contract, the con- 
tract wonld have been fulfilled in spirit and letter. 

3, An unwritten contract, after its terms are fixed ,is as 
much protected by the Constitution of the United States as 
one that is written with a lixed meaning. 

4, An obligation to pay in Confederate currency is a lawful 
contract, and is protected in like manner as an obligation to 
pay in coin of the United States. Currency is money in the 
usual acceptation of the term. Thorington v. Smith, 8 Wall. 1. 

5. This is an “Executory contract, solvable in money.” The 
ordinance of 18th October, 1865, declares that “all executory 
contracts, solvable in money, whether under seal or not, made 
after the depreciation of Confederate currency before 1 May, 
1865, shall be deemed to have been made with the under- 
standing that they were solvable in money ot the value of said 
eurrency,” &e., see 3. See Acts of 1366, ch. 38, 39, p. 98, 99, 
and 1867, ch. 44, p. 62. 
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6. The ordinance was never intended to alter or vary the 
contract. Such object was forbidden by the Constitution of 
the United States. It parpose was to open the door, and 
allow evidence at law on all such contracts, instead of driving 
the parties into Equity. Besides the costs and delay of such a 
proceeding, the sums, in most cases were too small to allow its 
ynrisdietion. 

(. The scale was adopted, not to alter the contract but con- 
veniently to give general information of the degree of depre- 
lation at different times. Jt does not prevent any person 
from controverting its correctness, who may think it does not 
speak the truth. 

8. It differs, in this respect, from the scale of 1780. /2ev. 
Code of 1820, ch. 189. This act absolutely regulated the value 
of Continental money from December 1776 to the close of the 
year 1782. 8. 1, 2and 4.. License, however, was allowed to ae- 
sertain by evidence the meaning of the contracting parties as 
to debts payable em fuéure. Sec 4. In all other matters the 
act was mandatory without reeard to the intent of the parties. 
There was no Constitutional inhibition by the United States to 
do this. It was ever construed as mandatory. 1 /faz, 188, 
Anon. Winslow v. Bloom, Ib. 217. Tb 884, Anon. 

9 During the period of depreciation of Confederate currency, 
all execatory contracts, solvable in money ot any kind, what- 
ever may be their consideration, whether for dand or the loan 
of Confederate money, fell under the presumption that they 
were dischargeable in Confederate currency or money of the 
value of that enrreney, unles3 other cnrrency be named. And 
so long as this presumption continues, or whenever it ehall be 
established, after controversy, that Confederate money was the 
currency intended, the scale must be applied in order to ar- 
rive at the true value of the contract. 

10. If the parties, in their contract, had reference to Con- 
federate currency as the value of the consideration, the con- 
tract must be construed in the same manner as if they had 
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expressly named that currency. To hold otherwise is to 7m- 
pair the contract. 

11. However inadequate the price of an article may seem to the 
Court, when it is ascertained that the parties intended it should 
be solvable in money of the value of Confederate currency, 
that price is the law of the Court, because it is the law of the 
parties ; and all relief from apparent hardship is as much for- 
bidden, as if the parties had, in their contract, estimated the 
value of the currency and allowed the obligation to be solved 
in the one or the other at their estimated value. 

T submit a brief review of the cases upon the subject. Not- 
withstanding the comprehensive lan snage of the ordinanee, 
the cases of Robeson v. Brown, 63 N. ©. 554, and AMaawell v. 
Mipp, 64.N.C. 98, assert that “the ordinance applies only to 
contracts, when Confederate money was the consideration. la 
all other cases of contracts, the value of the property or other 
consideration, may be shown in evidence, and the jury must 
estimate such value in United States Treasury notes.” 

The cases of Dancy v. Braswell, 64 N.C. 203; Wellzams 
v, Lockwell, 64 N. C. 325; Parker v. Carson, 64 N. ©. 563; 
Brown v. oust, 64 N. C, 672, seem to abandon the actual con- 
tract as intended and made by the parties, with a view to 
regulate it by recurring to the value of the article sold. 

Such is the issue made in these cases, instead of making it 
as to the Aind of money intended by the parties. In the 
last of these cases it is held that “the value of the contract is 
reguiated by the Acts of 1866,” and not by the intent of the 
parties. 

Laws v. Rycroft, 64 N.C. 100, presents a case where, by 
the evidence before the jury, the intent isso confused, that 16 
was fair to consider the valne of the property as a means of 
ascertaining it. 

No exception can be taken to the ruling in this case. 

The cases of Sowers v. Harnhart, 64 N. C. 96- Garredt v. 
Smith, 64. N.C. 93; Chérry v, Savage, 64N.C, 103; Green 
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vy. Brown, 64 N.C. 553; Howard v. Beatty, 64 N. C. 595 
Erwin v. N.C. RR. BR. Oo., 65 N.C. 79; Haughton v. Me- 
roney, 65 N. C. 124; Blackburn v. Brooks, 65 N. C. 413; 
Hilliard v. Moore, N. C. 540, ascertain the contract and en- 
force it, regardless of any actual value of the article. And in 
the last of them, an action for the hire of a slave, it is held 
that “in 1864, Confederate money was the currency of the 
country, and if there were no express agreement to the con- 
trary, the law would presume that it was solvable in such eur- 
rency.” 

This case is decisive of the point now before the Court. 
which presents, not a presumptive, but an express contract in 
1864, “to be paid in Confederate currency.” 

An intent’presumed by law, cannot, by any known rule of 
construction, be construed otherwise than an intent expressed 
in words. 

The precise question has been settled by the Supreme Court 
of the United States States in Thorington v. Smith, 8 Wall. 1. 

In that case the Court, p. 13, speaking of Confederate notes 
say, “they were the only measure of value which the people 
had, and their use was a matter of almost absolute necessity. 
And this use gave them a sort of value, insignificant and pre- 
carious enough it is true, but always having a sufficient defi- 
nite relation to gold and silver, the universal measure of val- 
ue, so that it was always easy to ascertain how much gold and 
silver was the real eqnivalent of a» sum expressed in this eur- 
rency. 

We are clearly of opinion, that evidence must be received 
in respect ‘to such contracts, in order that justice may be 
done between the parties, and that the party entitled to be 
paid in these Confederate dollars, can recover their actual 
value at the time and place of the contract, in lawful money 
of the United States.” 

The claim sued on, was a note for “ten thousand dollars for 
value received in real estate, sold and conveyed by deed,” 
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Evidence was offered of the value of the land, and of the 
currency atthe time of the contract. The Conrt held that the 
valne of the contract was the value of the currency at the time 
of making it. 


Dicx, J. The question presented in this case has often 
been before this Court, has been fully and ably argued by 
learned counsel, has received our most mature and deliberate 
consideration, and has been frequently solemnly adjudicated. 
Robeson v. Brown, 638 N.C. 554. Hilliard v. Moore, 65 N. 
C., 540, and the intermediate cases. 

The construction which we have given to the ordinance and 
statutes governing contracts, like the one before us, has been 
adopted by the legal profession, and has adjusted nearly ali 
the business transactions to which they relate, and their ope- 
ration has almost ceased with the necessities which called them 
into existence, and they will soon become obsolete by the ef- 
fluxion of time. . The unfortunate and anomolous condition of 
things which resulted from the late rebellion called for eleva- 
ted patriotism and the highest wisdom in our legislators. Our 
state government and public institutions; our system of law 
and social pelicy ; our private fortanes and public credit were 
alldamaged or swept away by a deluge of misfortune, and 
every man seemed to be catching at the planks of the ship- 
wreck, regardless of the welfare of his neighbor. Under such 
circumstances, the Legislature, acting upon the paramount 
principle, that Salus populs suprema lex, enacted homestead 
provisions, stay laws, amnesty bills, and other remedial stat- 
utes, founded upon the broad principles of equity and justice, 
and intended for the general public good. 

The Legislature may not have regarded with critical acen- 
racy and technical precision, the doctrine about “impairing the 
obligation of contracts” contained in-a constitution which our 
people had repudiated, and had just made such strenuous 
efforts to destroy. Our legislators acted in the exercise of their 
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wise discretion, and their beneficent legislation has been sanc- 
tioned by a liberal and enlightened public opinion. The 
statutes which we are considering have done much good, and 
will soon cease to have any vitality, and to declare them un- 
constitutional now, would be like speaking disrespectfully of 
the honored dead. 

The power of the Courts to declare Statutes unconstitutional 
isa high prerogative, and ought to be exercised with great 
eaution, and they should “not declare a statute void unless the 
nallity and invalidity of the Act, are placed in their judgment 
beyond reasonable doubt. A reasonable doubt must be solved 
in favor of the legislative action, and the Act be sustained.” 
Cooley on Con. lim. 102. 

After so many decisions sustained by legislative sanction 
and puolic opinion, we think it would be unwise and unjust to 
declare these remedial statutes to be void, after their purposes 
have been nearly accomplished, and in a case in which such 
an inconsiderable amonnt is in dispute, and the justice of the 
matter is with the plaintiff, 

We listened with attention and respect to the learned and 
elaborate argument of the defendant’s counsel, on account of 
the distinguished position which he deservedly occupies as a 
member of the bar. 

We have reconsidered the decisions mentioned in the argn- 
ment, and think that they are uniform and consistent, and a 
just interpretation of the legislative will. 

There is no error. 


Perr Corrsm. Judgment affirmed. 


284 IN THE SUPREME COURT. 


a ery ae rr 


R. H. Kinessury «. Coatnam R. R: Co. 


ST A i RR A A NS ee te $$ nner ar nite eee ener 


RUSSELL H. KINGSBURE wos. CHATHAM RAIL ROAD CO. 


1. The Act of the General Assambly of 1868-’69, chap. 251, requiring that “the 
venire in actions against Rail Road Companies, shall be laid in some county 
wherein the track of said Rail Road, or some of it, is situated,”’ is not in con— 
tict with sec. 7%, Art. T, of of the Constitation. The jurisdiction of the Courts, 
and the venire of actions have always been subjects of legislation. 


2 The ‘repeal of a statute shall not effect any suit brought before the repeal, 
forany forfeiture incurred, or for the recovery of any rights accruing under 
sneh statute.” ev. Code, ch. 108, see, 1. 


3. The question as to where a case ought to be tried, is preliminary to the trial, 
and must be determined by the Judge. And this question can be as well tr'g¢} 
on a motion to dismiss, (the facts being verified by affidavits) as upon a plea 
to the jurisdiction. 


Graham vs. Charlotte and &. C. &. &. Co., 64 N.C. 631, cited. and approved. 


This was a civil action tried betore Watts, Judge, at Spring 
Term 1871, of Granville Superior Court. 

The action was brought, as appears by the complaint, to re- 
cover an amount due for the hire of a slave in the year 1865. 
At the return term the defendant moved to dismiss the suit 
“upon the ground that the Court had no jurisdiction, for that 
the action should have been brought in some county where 
the track of the Chatham Rail Road, or some part thereof, is sit- 
uated.” An affidavit was filed, stating in substance, that no 
part of the track of the said Rail Itoad was in the county of 
Granville, where the suit was brought. 

The Court upon argument refused to dismiss. From this 
judgment the defendant appealed. 


M. V. Lanier for plaintiff. 
J. B. Batchelor for defendant. 


Reapz, Jd. Graham v. Charlotte & S. C. frail Load Co., 
64 N.C. 631, was brought in Orange county, and was disniiss- 
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ed upon the ground that said Rail Koad did not run in Orange 
eounty. It was dismissed under the provisions of the Act! of 
1868-69, ch. 257. “Phe ventre in actions against Rail Road 
Companies sha]! be laid insome county wherein the track of 
Company or some of it is situated.” This action is brought to 
Granville against the Chatham Rail Road Co., no part of which 
lies in Granville, and therefore upon the authority of the case 
cited above, it must be dismissed. The plaintiff’s counsel in- 
sists that Graham v. Charlotte & S. O. R. R. Co., and the 
Act upon which it is founded, are in conflict with the Consti- 
tution, Art. I, sec. 7, “No man or set of men are entitled to 
exclusive or separate emoluments or privileges from the com- 
munity but in consideration of public service.” 

The jurisdiction of the Courts and the vendre of actions have 
always been subjects of legislation. It has some times been 
provided that certain actions should be brought in the county 
where the defendant resided, sometimes where the plaintiff re- 
sided, sometimes to cither county, sometimes before Justices of 
the Peace, sometimes in the County Court and sometimes in 
the Superior Court; and we are net aware that the power of 
the Legislature was ever before questioned. The novelty of 
the position is somewhat against it. The venzre and jurisdic- 
tion are revulated for the convenicnee of administering justice, 
and not for the purpose of conferring exelusive emoluments or 
privileges, 

In the next place it is insisted that the Act of 186869, was 
repealed by Act of 1870-71, chap. 281. Suppose that to be 
s0, this action was commenced before that act’and was brought 
pending the Act of 1868-69, ch. 257. And then it is provi- 
ded that the ‘‘repeal of astatute shall not affect any suit brought 
before the repeal, for any forfeitures incurred or for the recov- 
ery of any rights aceruing under such statute.” Revised Code, 
ch. 108, sec. 1. 

In the next place it is insisted that the objection could not 
be taken by motion and affidavit, but must be taken by plea, 
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because the plaintiff might desire to have the issue submitted 
to a jury as to whether the road was in the county. The an- 
swer is that by a counter-aftidavit he might have raised the 
question, and His Honor might have submitted an issue to the 
jury if he had desired, or might have uetermined the tact him- 
self. 

The question as to where the case ought to be tried is certainly 
preliminary to the éréal of the case, and must be determined 
by the Judge. Even if a plea were necessary, then what was 
done in this case may be treated as aples. The detendant 
comes into Court and “submits the following motion to dismiss. 
The defendant in this ease.comes into Court and moves to dis- 
iiss the suit upon the ground that this Court has no jurisdic- 
tion of the matters in controversy tor the reason that the said 
action should have been brought to the Superior Court of some 
county where the track oi said Railroad Company or some part 
thereof is situated.” And then it is verified by affidavit that 
no part of the Road ig in Granville, &c. Now, if these facts 
had been stated under the name of a plea and a motion to dis- 
miss based on them it is conceded by plaintiff that it would 
have been proper. There is no difference ip substance between 
pleading the facts and founding the motion on the piea, and 
making a motion and sustaining it by a plea of verification. 

At any rate the plaintiff had the right to file counter-affida- 
vita and raise the question; which he did not offer to do. 


Tigre 1s Erxnop. <ipdgment reversed and the case dls- 
anissed. 
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i. When the proprietor of lands, who, for the purpose of draining the same, 
shall covstruct a ditch, draix or canal across a public road, it shall be the duty 
of the said proprietor to build a bridge over said ditch, cansl, &e., and keep 
the samein repair, fe». Code, chap. 101, sec. 24. . 


a 


% Such duty is uot incumbent upon the overseer of a public road. Tnerefore, 
when acivilaction was brought against such overseer to recover damages al- 
leged to have been incurred in consequence of his negligently permitting a 
bridge over a canal to become unsafe and in bad condition; //eld, that it was 
competent for him to show that the canal had been dug across the public road 
vy the proprietor of the land adjacent thereto, and for the purpose of draining 
the same and thata bridge bad been built over the canal, by the proprietor 
of theland, and had been keptup by him for several years, 


This was a civil action tried before Moore, Judge, at Fall 
Lerm, 1871, of Pitt Superior Court. 

The plaintiff complains that the detendant was overseer of a 
gertain public road in Pitt county, and had negligently per- 
mitted said road te become unsafe and in bad condition, and 
allowed it to remain so for more than ten days, and that in 
travelling over said road, and in attempting to cross a bridge 
en a canal, in consequence of the rotten condition of the said 
bridge his horse took fright, and ran off and seriously injured 
plaintiff in his person, and likewise injured the horse and buggy 
of plaintiff. 

Plaintiff proved that the defendant was appointed overseer 
of the said road in September, 1868, That he acted as such 
overseer and occasionally called ont the hands to work on said 
road, up to the time of the injury complained of. The plain- 
tiff testified that he was passing over this road in his buggy, 
en the Lith day of July, 1870, that when he approached the 
bridge, his horse refused to yo ever, that he got out of the 
buggy and attempted to lead him over, that there was a stall 
open spsee on sald bridge, that it was broken, and that the 
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horse in passing over, In consequence of the giving way of a 
plank, became frightened, ran off and seriously damaged him- 
selfand destroyed the bugvy. 

There was evidence by other witnesses, that the bridge was 
in an unsafe condition and had been so for several months pre- 
vious to the accident. It was in evidence that the bridge was 
over a ditch or canal, down which the water from a pocosin 
passed, and that there had been heavy rains and bad weather 
previous to the injury complained of. 

Defendant then offered to prove that the ditch or canal was 
cut many years ago, by the owner of the swamp to drain the 
same, and that for several years after the canal was cut, the 
proprietor of the swamp kept up the bridge, and that the over- 
seer of the road had enly occasionally made the hands repair 
the same. 

‘This evidence was rejected by the Court. 

The Court charged the jury that if they believed the evi- 
dence the defendant was guilty of negligence. That it was 
his duty to keep the road in good repair, so as to make it safe 
and convenient for persons to pass, and that if plaintiff sustain- 
ed damage in consequence of the bad condition of the road, he 
was entitled to recover, but that if the injury to the plaintiff 
was caused, not by the bad condition of the road, but by his 
own improper conduct, then he could not recover. That if the 
jury should find for the plaintiff, he was entitled to the amount 
of his actual damages. There was a verdict for the plaintiff. 

Rule for new trial. Rule discharged and defendant ap- 
pealed to the Supreme Court. 


Phillips & Merrimon for plaintilf. 
Battle & Sens for defendant. 


Boypey, J. This was a civil action for damages, against an 
overseer of a public road, in which there was a bridge over a 
ditch or canal. The damage alleged was to the person of the 
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plaintiff and to his buggy and to a horse. The main ailega- 
tion was, that the bridge over the canal was out ofrepair, and 
had been permitted to be out of repair for more than ten days. 
before the injuries complained of, had happened, and that these 
injurics for which this action had been brought, had been 
caused mainly by the bridge over the canal on the road being 
out of repair. 

The testimony tended to establish the fact, that the bridge 
was in bad order and in need of reparation, and had been su 
for more than ten days, before the injuries to the plaintiff hap- 
pened. 

The defendant denied that it was his duty as overseer to 
build said bridge, or to keep the same in repair; and alleged that 
the owner of the swamp above where the canal had becn cut 
across the road, had cut the canal for the purpose of draining 
his swamp lands above; and that he had built the bridge and 
kept it in repair for some years. It was the duty of the owner 
of this land, and not the duty of the overseer, to keep said 
bridge in repair; and defendant offered one EK. P. Daniel who 
testified that he had known the road and bridge well—had 
worked as a hand for several years. Defendant then offered 
to prove by the witness that the ditch or canal over which the 
bridge was built was cut many years ago by the owner of the 
swamp above, in order to drain the same; and that for some 
time.atter, the proprietor of the swamp had kept up this bridge 
over said canal, and that only occasionally the overseer made 
the hands répair the same. 

This evidence was rejected by the Court and the defendant 
excepted. | 

By the Act of 1847, féev. Code. chap. 101, section 24, it is 
enacted, that when the proprietor of lands digs a ditch or canal 
across a public road, it shall be the duty of said owner or pro- 
prietor to build a bridge over the canal thus dug and to keep 
the same in repair. 

[t was also proved that the proprietor of the swamp above 
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the canal was still living and the owner ef the swamp above, 
This can make no difference as this duty clearly would devolve 
upon the subsequent owner. 

When this road was made a public road we are not informed : 
it might have been early in the settlement of the country. 

We think the testimony offered, and rejected by His Honor, 
tended to prove that it was the duty of the owner of theswamp 
above and who cut this canal, not only to build this bridge, 
but likewise to keep said bridge in repair, and that the law 
had not devolved this duty upon the overseer. 

There was, therefore, error in rejecting this evidence. Let 
this be certified. 


Pre. Curtam. Ventre de nevo. 


H. J. McNEILL and JOHN McNEILL vs, FLORA RIDDLE. 


1. When one in possession of a tract of land, conveys the same in trust for the 
payment of debts, and afterwards the said land is sold at execution sale, and 
pought for the benefit of the bargainor’s wife, and the said bargainor remains 
in possession during his life time, and the wife continues the same to the 
bringing of an action of ejectment; Held, that such possession is not adverse 
to the trustee, nor to the purchaser at the sale under said deed of trust. 


9. Wherea deed of trust is made to secure certain specified debts, one of which 
is tainted with usury, and a purchaser buys at the trustee’s sale, for valuable 
consideration,and without nofice of the illegality of the consideration of the 
said debt; Held that his title is not affected thereby. 


{f a deed contaius a declaration of trust in favor of several creditors, and one 
ot the debts secured is feigned or usurious, and there be no combination be- 
tween the creditors, to Whom the true debts are due, and the grantor or per- 
son for whose benefit the feigned debt is inserted, there can be no reason why 
the declaration of trust in favor of the true debts may not stand, and the feign- 
ed debt be treated as a nullity. 


os 


Shober v. Hauser, 4D, & B.91, Brannock uv. Brannock. 10 Irs. 428, cited and 
commented on by Boyden, J. 
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This was an action of ejectment, tried before Buxton, J., at 
Fall Term 1871, of Moore Superior Court. 

The declaration in ejectment was served on James Riddle, 
(the husband of the defendant) who was in possession, Aug. 
6th, 1861. 

At Fall Term 1861, une Tyson was by leave of the Court 
permitted to come in and defend as landlord of hiddle. 

At Fall Term 1870, by consent of plaintiff and by leave of 
the Court, Flora Riddle came into Court, and was made party 
defendant in the place of Tyson. 

James Riddle, husband of the defendant, did not enter an 
appearance to the action. 

The lessors of the plaintiff claimed title under James Rid- 
dle, who executed a deed in trust, dated 18th December, 1858, 
for the land upon whieh he was living, to James Cole, trustee, 
to secure certain debts mentioned in the trust; this deed cov- 
ered the whole tract owned and occupied by James Riddle. 

In February, 1861, the trustee offered the land for sale in 
two pieces or parcels; one of the parcels was bid off by Joseph 
Monger, who complied with the terms of the sale; the other 
piece was bid off by a person who failed to comply with the 
terms of the sale, and there was a resale of this last piece on 
the 9th day of May, 1861, at which sale one McNeill became 
the last and highest bidder for $250; at his request the deed 
was made to the lessors of the plaintiff. James Riddle contin- 
ued. in possession until his death in 1862. 

The defendant’s title is as follows: on the 8rd day ot Jan- 
uary, 1861, W. D. Tyson obtained a justice’s Judgment against 
James Riddle for $100: on the 22d of January, 1871, he had 
an execution levied on the whole of the tract of land upon 
which Riddle was living: the levy was returned to the County 
Court, andat Jauuary Term 1871, an order was made affirm- 
ine the justice’s judgment, &¢.; a venire was issudd, and the 
land was sold at April Term 1861, and purchased for the 
benefit of the defendant, who obtained a sheriff’s deed, dated 
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April 26th, 1864, covering all the land which her husband, 
James Riddle, had conveyed in trust to Cole. 

The defendant resided with her husband on the land, and 
continued in possession up to the bringing of this action. 

It was proved by the Sheriff that when he sold the land in 
1861, it was bid off by one Dowd for W. D. Tyson, and that 
at the request of Tyson, he made the deed to. the defendant. 

He further stated, that at the second sale by the trustee, in 
May, 1861, the sale was forbidden by Dowd for Tyson. Upon 
this evidence the defendant moved to non-suit, upon the ground 
that the defendant was in possession at the time of the sale to 
the lessors of the plaintiff, and at the date of their deed, May 
9th, 1861, from Cole, the trustee. 

Tis Honor refused to non-suit and detendant excepted. 

Defendant introduced several witnesses for the purpose of 
showing that one of the notes secured in the trust, waa feign- 
ed and usurious, to-wit: a note given to one Seawell, an offi- 
cer who had executions in his hand against Riddle, and also 
evidence tending to show that the trustee knew of the ilegal 
consideration of this note. There were other debts named in 
the trust, which were not tainted in any way. 

The defendant asked His TLonor to charge the jury, that if 
the note given to Sceawell was illegal and ustrions, it vitiated 
‘the deed, and rendered it void against creditors. [lis Honor 
declined so to charge, but told the jury, that while the 
agreement between Riddle and Seawell was highly improper, 
Seawell being a public officer, yet ifthe lessors of the plaintiff 
were bona jide purchasers for valuable consideration, and 
bought without notice of the illegality of the note to Seawell, 
or of any unlawful agreement between the officer Seawell, 
and ltiddle, then although that agreement was unlawful and 
known to the trustee, yet plaintiffsacquired a gvood title by 
their purchase. 

His Honor also refused to charge “that if the defendant 
was in adverse possession of the land at the time the lessors 
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of the plaintiff took their deed, plaintiffs could not recover,” 
deeming that principle inapplicable to the case. The other 
facts of the case are set out in the opinion of the Court. 


No Counsel for the plaintifis. 
LB. & T. C. fuller for the defendant, 


Boypen, J. In this case two cbjections are made to the re- 
covery of the plaintifis. 

1, That the deed of the plaintiils made by the trastee Cole, 
was made while the wife of the bargainor in the deed of trust 
was in actual possession, claiming adversely to all the world. 

The bargainor in the deed of trust continued in possession 
of the land until jus death, after the commencement of this 
action, and this raises the question, whether the possession of 
a bargainor in a deed of trust or that of his widow, after his 
death, as against the trustee or the purchaser at a sale under 
the trust, can be set up as adverse, and thereby defeat the ope- 
ration of the deed, made by the trustee to the purchaser. As 
to its being the general rule, that such possession is not to be 
deemed adverse, is too well settled to require the citation of 
authorities. Butin this case it is said, that as the wife before 
the death of her husband had bid off the land in controversy, 
under a sale by the sheriff, and taken a deed for the same, that 
this rendered his possession adverse without ever having snr- 
rendered the possession. 

How could this purchase and possession be adverse to the 
trustee or to the purchaser at his sale. No authority was 
cited for such a position and we are aware of none. 

2. But the main question in the case turned upon the validity 
of the deed of trust, and it was urged with earnestness, that the 
deed of trust was fraudulent and void, for the reason that one 
of the debts mentioned in the trust, to wit: the bond for $3800 
to Seawell the constable, was usurious, for the reason that the 
original debt for which this bond was given was but $225, 
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and that $75 had been added to this debt under the following 
circumstances ; tou wit: the constable Seawell had in his hands 
for collection, claims of different creditors of Riddle the bar- 
gainor in the trust, and had obtained judgment thereon, and 
had levied upon the land of Riddle, and that he agreed to re- 
lease the said levies, and to include their claims in the deed 
of trust with the other creditors of Riddle, by his agreeing to 
give the constable $75, which sum was included in the bond 
for $300. And that the bond for the $300 having been given 
as above stated, was not only usurious but extortionate, and 
that it rendered the deed of trust absolutely void, although 
it was made to secure numerous other honest debts which had 
no connection with the bond for $300, to the constable Seawell, 
and His Honor was asked so to instruct the jury, which instrue- 
tion His Honor declined to give, but stated to the jury, that if 
the lessors of the plaintiff were bone fide purchasers for valuable 
consideration, and bought without knowledge of the agree- 
ment between Seawell and Riddle, then although that agree- 
ment was unlawful and was known to James N. Cole the 
trustee, yet the lessors of the plaintiff, acquired a good title 
by their purchase and deed. Rev. Code, ch. 50, sec. 5. 

It is true that in the case of Shober v. Hauser, 4D. & B. 
91, this Court did decide that the deed of trust being taint 
ed with usury was absolutely void, and that no estate 
passed thereby. But in that case there was but a single debt, 
and consequently a deed made to a purchaser at a sale by 
the trustee, would pass no title, even to a dona fide purchaser, 
without notice. This decision was made in 1838. The Act 
of 1842, Rev. Code, ch. 50, sec. 5, referred to by his Honor be- 
low, changed the law as to purchasers without notice. In this 
case the sale was withont notice to the purchasers, the lessors 
of the plaintiff, either of the alleged usury, or other unlawful 
consideration. In the case of Branneck v. Brannock, 10 Ire. 
498, decided in 1846, there were, as in our case, several debts 
due to different persons, some of which were not tainted with 
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usury, and which were in no wise connected with those that 
were. | 

The present Chief Justice in delivering the opinion of the 
Court in that case says: “The operation of the deed was to 
pass the legal estate, with a separate declaration of trust, for 
each of the debts therein enumerated. There can be no rea- 
son why the declaration of trust in reference to one debt, may 
not stand, and a declaration of trust in reference to another be 
held void. Soifa deed contains a declaration of trust, in fa- 
vor of several debts, one of which is feigned, and there be no 
connection or combination between the creditors, to whom the 
true debts are due, and the grantor or person for whose benefit 
the feigned.debt is inserted, there can be noreason why the dec- 
laration of trust, in favor of the true debts may not stand, and 
the feigned debt treated as nullity.” In our case the trust 
ineluded all the creditors of the bargainor, including that for 
which the land was sold by the sheriff and purchased by the 
defendant. 

So it will be seen that the case of Brannock v. Brannock 
fully sanctionsthe charge of his Honor without reference to 
the Act of 1842. 

There igsno error. This will be certified. 


Pex Curiam. Judgment affirmed. 
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B. 8. ATKINSON, Guardian, vs. WILLIAM WHITEHEAD. 


1. A Guardian or other trustee is bound only to use such care and diligence in 
keeping the trust fund as a prudent man uses In keeping his own funds. 


3. Where money was stelen from an iron safe, where it had been deposited by 
a guardian as a trust fund, with his own money and valuable papers, and 
the theft was not discovered for several days, and pursuit was made for the 
thief in a reasonable time ; Held, that the guardian in such case was not guilty 
of negligence. 


This was a petition filed by the plaintiff as guardian, against 
the defendant as former guardian of one Atkinson, asking for 
an account, &e. | 

The matter was referred to EH. A. Dancy, to take and state 
the account of the defendant, as former guardian. A report 
was made and exceptions filed. The case comes to this Court 
upon the exceptions to the report. The referee allowed the 
defendant credit for the sum of 81,177.88, upon the following 
state of facts: Defendant had in his possession $1000 in cash 
which he held as guardian. He deposited the said sum of 
$1000 in an iron safe, which was locked and the key kept ina 
drawer which was locked and the key of the drawer was kept 
by his wife. Defendant had other large sums of money in the 
safe, viz: $1700 belonging to him as administrator, his own 
money, and five or six hundred dollars in specie belonging to 
his wife. State and railroad bonds, belonging to him as ad- 
ministrator, were also in the safe. On the 15th of April, de- 
fendant and his wife left home, and were absent some few 
hours, leaving the house in the eare of a servant—Nelson 
Clark. On the next day, this servant drove defendant’s wife 
to a point in the neighborhood a few miles distant, where they 
were to spend the night, and on the succeeding day were to go 
Tarboro. Unexpectedly, defendant’s wife returned home on 
that day, and without the servant. The servant was reported 
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as missing. Defendant said to his wife, ‘‘Nelson Clark is a 
scoundrel, and I believe he has done something wrong; give 
me the safe key and let us examine it.” Mis wife laughed at 
the idea, and remarked that “the safe key was in her drawer, 
and he conld not get it.” 

The safe was not examined until the 27th day of April, 
when the defendant, in looking for some papers, discovered 
that the money belonging to his ward, and to himself as ad- 
ministrator, was gone. The bonds and specie were not taken. 
Defendant remonstrated with his wife, and told her he had sus- 
pected the servant Olark, and if she had given him the keys, 
the robbery would heve been discovered sooner, and the money 
secured ; that he was confident Clark had taken it. Upon 
consultation with other persons, defendant went in pursuit of 
Clark, who had been gone eleven days; he went to Richmond 
and Danville, advertised in the newspapers, offered a reward 
of $200, and a certain per centwen of the money stolen. No dis- 
covery was made. 

Plaintiff excepted to this item in the report: “Chat the de- 
cendant is allowed $1,177.88, the amount of money and tnter- 
est alleeed by him to have been stolen.” The exception was 
overruled by His Honor W. A. Moore, at the Fall Term of 
Pitt Superior Court. 

Other testimony was taken by the referee, but as the diseus- 
sion before the Court was confined te the deposition of the de- 
fendant, in which the above facts are stated, it is unnecessary 
to state more. 


Warren & Carter and Phillins & HHerrimen for plaintitl, 
Battle & Sons for defendant. 


Reapg, J. A guardian or other trustee is bound only to use 
such eare and diligence in keeping the fund, as a prudent man 
uses in keeping his own funds- And it seems that in this case 
the fund was so kept up te the time when it was stolen. 
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The point mainly relied on by the plaintiff was that the de- 
fendant did not use due care and diligence in discovering the 
theft and pursuing the thief. But the defendant had no rea- 
gon to suppose the money was stolen until he opened his safe 
and missed it. And then within a reasonable time, he pursued 
the supposed thief, but failed to find him; and, indeed, it is 
mere conjecture who the thief was. But suppose he had 
caught the supposed thief, or the real thiet, sooner or later, the 
probability that he would have recovered the money is remote. 

We agree with His Honor, that there was no negligence. 


Per Coriam. Judgement affirmed. 


STATE vs. COLUMBUS ADAIR and others. 


1, The 12th section of Article 4 of the Constitution, which provides “the State 
shall be divided into twelve districts, for each of which a Judge shall be 
chosen, who shall hold a Court in each county, at least twice in each year, to 
continue for two weeks,’’ does not by express words, or necessary implication 
restrict the Legislature from passing an Act authorizing a Judge under certain 
circumstances to continue a Court longer than two weeks. 


a 
‘ws 


2. Therefore, sec. 397, C. C. P., which authorizes a Judge, ‘in case the term of 
a Court shall expire while a trial for felony, &c., is in progress, to continue the 
same as long as may be necessary for the purposes of the case, is not uncon- 
stitutional, 


oo 


Where a witness in a case of homicide stated to another person that she had 
received seyeral severe wounds, and believed she would die, and desired a 
a neighbor to be sent for; that she wanted to ‘tell all about it, and who did 
it,” Held that such statements were competent as confirmatory testimony, and 
and the fact that the witness said she would die, would furnish no ground for 
their exclusion. 


4. Itis competent for a magistrate tostate what a witness swore before him in 
regard to the homicide, although he afterwards committed the statement to 
writing. Such statement could only be referred to, to refresh his memory, 
and was proper], treated as a memorandum. | 
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5. Where one of the prisoners in this case was present and heard a conversa~ 
tion between the magistrate and his (prisoner’s) father, and saw the confusion 
of the father when a certain statement was madein regard to the princfpal 
State’s witness, Held, that this fact was admissible as confirmatory testimony. 


6 After jurors are sworn, but before they are empanelied, it is competent for 
the Court to allow a challenge for cause. 


This was an indictment tor the murder of W. H. Stead- 
man alias Lee, tried before Cloud, Judge, at Fall Term 187% 
of Henderson Superior Court : 

Polly Weston, the principal witness on the part of the State, 
swore that she was the wife of one Silas Weston, that she had 
four children, the deceased William Herbert Steadman alas 
Lee, being one of them. That she lived with her husband 
and these children, in Rutherford county, N. C. That on the 
the night of the 26th of April last, about one hour in the 
night, she and three children had risen from the supper-table, 
leaving Silas Weston, her husband, at the table feeding the 
baby. She heard the growl of a dog in the yard, and went 
to a crack in the end of the cabin in which they lived, to see 
what had disturbed the dog. On putting her face to the crack 
she was fired on, the powder burning her eye, and she stag- 
gered back, exclaiming “I’m killed. God have mercy on me!’ 
The door was then burst open, and Govan Adair, one of the 
prisoners, as he entered the house, fired on her husband while 
while he was seated at the table, and again as he retreated to 
the other end of the house. Govan Adair and Martin Bay- 
nard, another one of the prisoners, then seized. her hus- 
band, dragged him down and cut his throat. As Columbus 
Adair, the other prisoner, came into the house, he fired on 
David and Theodosia, two of the children, and then shot the 
deceased. The two first named children were killed instantly. 
The deceased breathed twice, with a gurgling sound, and ex- 
claming, “they have killed me!” While the shooting and 
eutting her husband’s throat was going on, witness attempted 
to get under the bed. Govan Adair and Martin Baynard 
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dragged her ont, and Govan Adair attempted to shoot her, but 
his pistol did not fire. He and Baynard then gave her seven 
severe wounds, leaving her, as they had supposed, dead ; they 
then attempted to cut her infant’s throat, set the bedding on 
fire, and fled from the house. She lay upon the floor, nntil the 
flames began to burn her hair, when, finding her infant. still 
alive, she took it and placed it ontside the house, returned, 
and dragged ont Theodosia, whom she left lying just outside 
the burning house, dead, being unable to carry her further 
on account of a wound in her arm and shoulder. She made 
her escape to a Mrs. Williams’ house, abont a mile from the 
scene of the murder. She gave to Mrs. Williams and her 
husband, substantially the above account of the murder of her 
family, and related it to others whom she saw that night and 
next day, pretty much in the same way. | 

The next morning the house was found in ashes, and the re- 
mains of three human bodies, corresponding in size to Silas 
Weston and the children, were found on the site of the burnt 
house, and the child Theodosia was found dead with a bullet 
hole through her breast, and her body burnt and lying where 
the witness Polly Weston said she had left it, when she escaped 
from the flames the night before. 

In the examination of Polly Weston, defendant insisted that 
in her narrative she should be confined to the statement of 
facts connected with the killing of Wm H. Steadman, and 
not be allowed to detail the particulars of the other homicides. 
‘This objection was overruled by the Court. 

Mrs. Williams was examined by the State to prove what 
Polly Weston had said to her. when she came to her house, on 
the night of the allezed homicide. She stated, “That Polly 
asked me to send for Mrs. Morgan, who lived a short distance 
from witness, that she wanted to tell her all about it, and who 
did it, before she died, as she expected and believed she would 
die.” Objection was made to declarations of Polly Weston, 
that “she would die, cr expected to dic,” from the injuries 
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which she had received. The Solicitor insisted that it was 
proper as confirmatory of Polly Weston’s testimony, the de- 
fendant’s counsel having impeached her testimony in the cross 
examination, &c., and she was farther impeached in the course 
of the trial. This testimony was admitted by the Court. 

Hanes, a magistrate, was examined to show what, statement 
Polly Weston had made to him on the next morning after the 
trial. Je said that he swore Polly but did not then take down 
her statement; bat afterwards, on the same day, wrote it 
down. He was proceeding to tell what she had said, on oath, 
about the murder. Tis was objected to, but admitted by the 
Court. The written statement wes not offered, nor its loss ac- 
counted for. 

It was also in evidence, that when Lanes, the magistrate, 
went with a posse to the house of Henderson Adair, (father of 
two of the defendants,) the next mmornipe after the homicide, 
to arrest the defendants, that on being asked the question, 
‘Where was Daynard last night?’ «nd in such a manner as 
to charge him with participation in the homicides, Govan 
Adair denied all knowledge of Bayuard’s whereabouts the night 
before, and repelled the charge that he lad any ayency in, or 
knowledge of the murder. | 

The State then offered to prove as a circumstance against 
Govan Adair, that Llanes, snd Ilenderson (the father) were 
talking in the presence and hearing of Govan, and that [lanes 
told Henderson that Polly Weston had made affidavit before 
him, who bad committed the homicide. And immediately 
thereupon, llenderson Adair exclaimed, “Is she not dead? 
Did ever I hear the like?’ This was cbjected to, but admit- 
ted by the Court. The State then asked witness what was 
Henderson’s manner when he made the exclamation, ‘ {s she 
not dead?” This was objected to, but admitted by the Court. 
Witness stated that Henderson looked confused. 

fter twelve jurors were tendered and accepted by the pris- 
oners and sworn, but before they were empanelled, the Court 
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was informed, that one of the jurors was related by affinity tu 
two of the prisoners, which appeared upon inquiry to be so, 
but this fact was not known to the counsel on either side, or 
to the Court when the juror was sworn. This juror was dis- 
charged, to whieh prisoners’ counsel excepted. Another was 
tendered whom the prisoners took. 

The jury were empannelled on Tuesday of the second week 
of the term, and on Saturday afternoon the case was submitted 
to them, and they retired to make up their verdict, and not 
being able to agree, the Judge on Saturday night, shortly be- 
fore 12 o’clock, continued the Court, by adjournment, until 
Monday, and on Monday, the jury being still unable to agree 
the Court was continned until Tuesday, and from Tuesday 
until Wednesday, when they returned a verdict of guilty, ac- 
cording to the charge in the bill ot indictment. 

There was a motion for a new trial. Motion overruled. 
Judgment of death was pronounced by the Court, from which 
defendants appealed. 

In this Court there was a motion for arrest of judgment. 


Attorney General and Coleman for the State. 
AM, Erwin for defendants. 


Prarson, C.J. The main question in this case is, had the, 
Judge the power to keep the jury together, until Wednes- 
day of the third week, and then take their verdict, and give 
judgment against the prisoners ? 

This depends upon the question, had the General Assembly 
the power to enact “in case the term of a Conrt shall expire 
while a trial for felony shall be in progress, and before 
judement shall be given therein, the Judge shall continue the 
term as Jong as in his opinion it shall be necessary for the 
purposes of the case.” CL CL 2P., see. 897. 

The want of power in the secs eee to make this 
enactment is put on Act IM, sec. 12, “ The State shall be 
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divided into twelve judicial districts, for each of which a 
Judge shall be chosen, who shall hold a Superior Court in each 
county in said district, at least twice in each year, to continue 
for two weeks, unless the business shall be sooner disposed of.” 

The power of the General Assembly can only be restricted 
by an express provision of the Constitution, or by a necessary 
implication from its provisions; if the terms had been “to 
continue for two weeks and no longer,” the restriction would 
have been express. Dut no such words are used, and we are 
at a loss to conceive of any ground for an implication, that a 
term of the Superior Court should under no circumstances 
exceed two weeks. On the contrary it is obvious that the 
duration of two weeks for a time in each county is fixed on, 
merely to provide for a eonsecutiveness in the beginning of 
the terms in the several counties of the district, for the return 
of process, &c., leaving it to the General Assembly in case of 
urgency, to make a partial interference with this general ar- 
rangement to effect the purposes of justice. That such was 
the purpose, will appear by reference to sec. 138. “Until alter- 
ed by law, the following shall be the judicial districts, &c.” 

So there is no implication beyond that of making an ar- 
rangement of districts, and in our opinion the General Assem- 
bly had power to make the enactment under consideration. 

As to the evidence: 

1. The statement of the witness Polly Weston in regard to 
the manner of the killing of the deceased Steadman, for which 
the persons were on trial, could not in any way have been 
disconnected from the circumstances under which the others 
were killed and she was brutally injured; this is manifest from 
her statement, which the reporter wil] set out, and admits of 
no further discussion. | 

2. The testimony of Mrs. Williams, as to what Polly Wes- 
ton said the morning aiter the tragedy, and amone other 
things that she said “she wanted to tell Mre. Morgan all about 
it, and who did it, betoere she died, as she expected and believ- 
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ed she would die,” was competent in ccrreboration, and the 
fact that the woman believed she was at the point of death, 
made her declarations the more impressive, which surely could 
furnish no ground for their exclusion. It was the ill fortune of 
the prisoners, that this additional fact made the evidence more 
telling against them. 

3. The testimony of the witness Haws as to the narrative 
of Polly was properly received ; the circumstanee that he af- 
terwards wrote it down, did not affect its competency, and his 
writing could only have been referred to, for the purpose of 
refreshing his memory, and was properly treated as a mere 
memorandum. | 

A, The fact that Govan Adair was present and heard what 
his father said, and saw his confusion when told that Polly 
Weston was not dead, was admissible as a circumstanee in 
corroboration. State v. Snuth. The facts ander which it oe- 
eurred do not bring if within the provision, that after the com- 
mitting magistrate has examined the prosecution and the 
witnesses in the presence of the prisoner, he shall take the ex- 
amination of the prisoner, who shall be first warned as to his 
ri¢hts—what was said and done before Lanes, had no greater 
or other effect, than if it had occurred in the presence of any 
other person. The denial of Govan Adair of all connection, 
&e., aud his silence, weresubject to no more restraint, and were 
as free and voluntary as if Ilanes had not been a magistrate. 
His purpose with the posse was to make the arrest. and not to 
take the examination of the prisoner. 

As the jury was not empanelled and charged with the case, 
it was within the discretion of [is Ifonor to allow the State 
the benefit of a challenge “for cause,” so as to secure a jury 
indifferent, as between the State and the prisoners. 

This will be certified to the end, &e. 


Per Curiam. Judement affirmed. 
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EDWARD 8. BADGER, Adra’r de bonis non, vs. MARIA L. JONES and J. W 
B. WATSON. 


1. Lhe rights of an administrator de bonis non, relate to the death of the intes— 
tate, and he is bound only by such lawful acts of the previous administrator 
as were done in a due course ofadministration; for any devastavit on the part 
of the former administrator, the administrator de bonis nom ought to recover 
the value of the goods wasted, by an action on the bond of his predecessor : 
But where the seeurities on the bond are insolvent, such action would be una- 
yailing and therefore wonecessary. 


2. Itis the daty of the administrator de bonis won, to complete the administra— 
tion of the estate, by collecting the unadministcred assets, applying them in 
payment of debts, and when there are no personal effects, to obtain license to 


sell the real estate. 


3, Thesale of real estate by the heirs at law, within two years after the death 
of the intestate, is void as against creditors and the administrator. Rev. Code, 
ch, 46, sec. G1, Acts of 1868~’69, ch. 113, sec, 105, 


4, A petition to make real estate assets, is a special procceding, and is properly 
brought before the Judge of Probate. 


Duke adewy v. Ferebee, TJones 10. Tate v. Powe, 64 N.C. 644, cited and ap- 
proved. 


Petition to make real estate assets. 

This was a petition filed by the plaintiff as adininistrator de 
bonis non, before the Judge of Probate of Wake county against 
the heir at law and J. W. B. Watson, a purchaser of the real 
estate of which the intestate died seized, seeking to make the 
said real estate assets for the payment of debts. The Judge of 
Probate entered judgment against the defendant. He appeal- 
ed to the Superior Court, where the case was heard before 
Watts, Judge, at a special Term of Wake Superior Court in. 
January, 1872. 

The parties agreed upon the following statement of facts : 

Rebecea Goodwin died on the 25th day of July, 1863, leav- 
ing as her heir at law and next of kin, the defendant, Maria 
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L. Jones, who had intermarried with one Benson 8. Jones. 
At November Term of the County Court of Wake, the said 
Jones was appointed administrator of Rebecea Goodwin, &c., 
and took possesesion of the personal property of the intestate 
viz: of the following slaves, Tiener, 75 years of age and four 
others, varying in age from 5 to 25 years; fifty shares of 
Bank Stock in the Bank of North Carolina, and household 
and kitchen furniture, consisting of such articles as usually 
belong to a respectable family in the city of Raleigh; that 
sald personal property, exclusive of the slaves, was suflicient 
to satisfy the debts of the said Rebecca Goodwin; that the 
administrator possessed himself of the property aforesaid, dis- 
posed of the same by sale, and wasted the proceeds. 

That he made no return of said propery or inventory, as 
required by law. | 

That shortly thereafter, the said Jones and his wife left the 
county of Wake, without having made any settlement with 
the creditors of the estate, and the said Jones, the administra- 
tor, died near Petersburg, Va., in the year 1868, without hav- 
ing fully administered the estate. That on the 9th day of 
September, 1869, the plaintiff was duly appointed adminis- 
trator de bonis non of Rebecea Goodwin; that the estate was 
found by the petitioner to be indebted in. the. amount stated 
in his petition; that there are no personal assets of the intes- 
tate known to the plaintiff to exist, and that he has made dil- 
igent search for the same, and there is nothing ‘with which to 
pay the debts except the land descended to the defendant, and 
mentioned in the petition. 

That the said Benson S. Jones, when appointed administra- 
tor, gave bond in $20,000, with W. H. Jones and W. H. Har- 
rison as sureties. That said bond since the termination of the 
war has been, and is now wholly insolvent. 

That said Rebecca Goodwin died seized of a certain lot in 
the city of Raleigh, known as lot No. 34, which is properly 
described in the petition and in a deed from Jones and his wife 
tqgJ. W. B. Watson. 


JANUARY TERM 1872. 307 


A FR NP A A AR I I 


E. 8. BapeGer v. Marra L. Jongs anp J W. B. WATSON. 


oe m a 


That upon the death of the said Rebecea Goodwin the said 
land descended to the said Maria L. Jones, sole heir at law of 
the said Rebecca Goodwin. 

That within two years after letters of administration were 
issued to the said Benson 8. Jones, viz: on the 2d day of Jan- 
uary, 1864, the said Jones and his wife conveyed the said 
lot, No. 34, to defendant Watson in consideration ot the sum 
of twenty-five thousand aollars in Confederate money, which 
was a fair price for the same. 

That said Watson purchased without notice of the indebted- 
ness of the intestate—and that said Rebecca Goodwin was not 
the owner of any other real estate. 

Upon this state of facts, His Honor ordered and adjudged 
that the real estate, &c., described in the petition be sold for 
the payment of debts. 

From which judgment the defendant Watson appealed to 
the Supreme Court. 


Fowle & Badger for plaintiff. 
Young and Strong for defendants. 


Dicx, J. Thesale of the land to Watson was made by the 
heir at law within two years after the death of the intestate, 
and is void as against creditors and the administrator. Rev. 
Code, ch. 46, see 61. Acts 1868-69, ch. 118, see 105. 

The creditors were under no obligation to receive payment 
trom the former administrator, as the eurrency of the country 
at that time was so greatly depreciated. 

The rights of an administrator de bonis non relate back 
to the death of ‘the intestate, and he is bound only by such 
lawful acts of the previous administrator, as were done in 
a due course of administration of the estate of the intestate. 
For any devastavit on the part of the previous administrator, 
the administrator de bonis non ought to recover the value of 
the goods and eflects wasted, by an action on the bond of his 
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predecessor ; but in our case an action would be unavailing, 
as all the parties to said bond are insolvent. 1 Welhams’ 
Ezxrs., 824. Redfield on Wills, 91. Duke, administrator v. 
Ferebee, 7 Jones, 10. | 

It is the duty of the plaintiff to complete the administration 
of the estate of his intestate, by collecting the unadministered 
assets, and applying them to the payment of debts. As there 
are no personal effects, he has proceeded properly to obtain a 
license to sell the real estate to make assets; and against him 
for this purpose, the conveyauce of the land to Watson is void. 
As there is no equitable element in this matter, which under 
the old system would have required a resort toa Court of 
Equity for relief, the special proceedings before the clerk were 
right as coming within therule laid down in Zate v. Powe, 64 
LV, C., 644. 


There is no error. 


Prr Curiam. Judgment affirmed. 
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STATE vs. BEVERLY JEFFERSON. 


1. An appeal cannot be taken on the State docket from an interlocutory order 
or judgment. 


2. Where a matter involyes the power of a Superior Court and error in its ex- 
ercise, as where, in a capital case, a Judge improperly discharges a jury, and 
refuses to discharge the prisoner; the record of the Court below may be 
brought up for review by a writ of certiorari in the nature of a writ of error. 
Art. 4, sec. 10 Const. 


3. In such case the proper course is to ask for a rule to show cause why the 
writ should not issuc, and asa foundation for the order, the Court will require 
a petitian in-due form. 


4, Ina trial for a capital felony, the Judge for sufficient cause may discharge a 
jury and hold the prisoner for another trial; in which ease, it is his duty to 
find the facts and set them out on the record, that his conclusions upon mat- 
ters of law, arising upon the facts, may be reviewed by this Court. 


4. Itis the duty of a Judge to be personally present in Court, and to find jn- 
dicially the facts upon which his conclusions are based. Judicial power can. 
not be delegated. Where, therefore, a Judge is absent from the Court, and 
telegraphs to the Clerk to discharge ajury, and the Clerk so does; fleld, to be 
error, and the prisoner in guch ease is entitled to his discharge. 


State vy. Prince, 638 N.C. 529. State v. Alman, 64.N. C. 364. State v. Baker, 65 N 
C. 532. Biggs ex parte, 64 N.C. 202, cited and approved. 


This was an indictment for murder, tried at Warren Supe- 
rior Court before Watts, Judge, Spring Term, 1871. 

The facts upon which the opinion of the Court 1s rendered, 
are set forth in the following extracts from the record sent to 
this Court. “And afterwards, on Tuesday of the second week 
of the said term, the case is given to thejury at 10 P. M., and 
his Honor, the Judge presiding, instructing the Clerk to inform 
him by telegraph of the agreement or failure to agree of the 
jury before Saturday night following, departs on the said Tues- 
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day night for his residence in Franklin county. And on Sat- 
urday the last day of the term, the said Beverly Jefferson is 
again brought,to the bar of the Court in the custody of the sher- 
iff, the counsel for the State and prisoner being present, his Hon- 
or being continuously absent, and the jury, charged and sworn 
as aforesaid, report to the Clerk ofthe Court that they have re- 
mained together from Tuesday until the Saturday following at 
5 o’clock; that they have not been able to agree and do not 
believe that they can agree. | 

Thereupon the Clerk of said Court telegraphs to His Honor 
at his residence in Franklinton, thesaid declaration and report 
of the jury, and shortly thereafter received from His Honor 
the following dispatch : 


Franxuinton, N. C., 1871. 
To W. A. Whate: 


Let a juror be withdrawn and a mistrial be entered. Dis- 
charge the jury and let the prisoner be remanded to prison. 


S. W, WATTS, J. 8. ©. 


Whereupon the Clerk withdraws a juror, and a mistrial is en- 
tered upon therecord. The cause is continued and the prisoner 
remanded to jail to remain until discharged by due course of law. 
And at Fall Term, 1871, the counsel for the prisoner moved 
for his discharge. Motion overruled. Appeal to the Supreme 
Court.” 

Upon motion of the Attorney General the appeal from the 
interlocutory judgment was dismissed. 


Attorney General for the State. 
Busbee & Busbee for defendants. 


Pearson, C. J. It is decided State v. Batley, 65 N. C. 
426, that “an appeal cannot be taken on the State docket 
to this Court from any interlocutory judgment or order.” 
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It follows that ‘the appeal in this case was improvidently 
allowed and must be dismissed. 

But we are of opinion that the question of law in reference 
to the discharge of the jury, andthe motion for the discharge 
of the prisoner, are fit to be heardin this Court, and that the 
record of the Court below may be brought up for review by 
the writ of certiorart in the nature of a writ of error. In 
Biggs, ex parte, 64 N. C, 202, it is held that when the matter 
involves the power of the Supcrior Court, and error in its ex- 
ercise, the record may be brought up for review. Under Art. 
4, sec. 10, of the Constitution, “The Supreme Court shall 
have power to issue any remedial writs, necessary to give it a 
general supervision and control of the inferior Courts.” 

The matter set out in. the record shows probable cause for 
permitting the prisoner to take a rule on the State to show 
cause why the writ of certzorare should not issue. 

This distinguishes it from Bailey’s case, for there the matter 
set out in the record did not show probable cause. We wish 
also to distinguish it from Biggs, ex parte; for there the alle- 
gations in the petition for the writ of certeorare were deemed 
sufficient for the order allowing the writ. Here we requirea 
petition in due form, as a foundation for the order; which 1s 
the more regular practice, and was only departed from in that 
case upon its peculiar circumstances. 

The prisoner may take arule to show cause. Appeal dis- 
missed. 


Per Curiam. 


A rule was then granted upon petition filed, to show cause why 
a writ of certiorart should not issue. The order fot the writ 
was made, and it was issued to the Clerk of Warren County , 
who certified a transcript of the record, the same, in all res- 
pects, as that which has been set out above. 


Same Counsel as above. 
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Pearson, C. J. The record of the Superior Court is now 
brought before us by writ of certeorarz, and upon review this 
Court is of opinion, there is error. The prisoner is entitled to 
be discharged. By C. OC. P., Sec. 397, itisenacted: ‘In case 
the term of a Court shall expire while a trial for felony, &c., 
shall be in progress, and before judgment shall be given therein 
the Judge shall continue the term as long as in his opinion it 
shall be necessary for the purposes of the case.” See State v. 
Adair, at this term. By the cases, State v. Prince, 63 N. C., 529. 
State v. Alman 64 N: C. 364,and State v. Baker, 65 N. C. 382, 
it is settled, that in a trial for a capital felony, for sufficient 
cause, the Judge may discharge the jury and hold the prisoner 
for another trial. In which case it is his duty to find the facts, 
and set them out on the record, so that -his conclusion as to the 
matter of law arising from the facts, may be reviewed by this 
Court. 

As the case was given to the jury on Tuesday of the second 
week of the Term, we are inclined to the opinion, that had his 
Honor remained at the Court, until Saturday night ready to 
instruct the jury, and then discharged the jury, after Friday, 
the fact that the case had been with the jury for four days, and 
that from declarations of jurors, in the presence of the others 
and in open Court before him, he was satisfied the jury would 
not agree, and that it was cielo and “not necessary for the 
purposes of the case” to continue. the term longer, and had 
thereupon discharged the jury, there would have been no 
error. 

But these facts are not found ana could not have been 
tound by him judicially ; for it is set outin the record, that 
he left the Court and went to his residence in Franklin Coun- 
tyon Tuesday night, “instructing the Clerk to inform him 
by telegraph of the agreement or failure to agree of the jury 
before Saturday night following.” It is turther set out, that 
on Saturday at 5 o’clock P.M., the Clerk informed his Honor 
by telegraph, that the jury sould not agree, and his Honor 
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instructed the Clerk by telegraph to discharge the jury and 
remand the prisoner; which the Clerk did. 

It was the duty of the J udge to have been personally pres- 
ent in Court, and to find judicially the facts upon which his 
conclusion to discharge the jury was based. 

Judicial power cannot be delegated. This is a fundamental 
principle of the law. It has been violated. The result is, the 
prisoner is entitled to be discharged. This Court acting as 
upon a writ of error, adjudges that the prisoner be discharg- 
ed and go without day. 


Prr Curiam. Judgment reversed. 


STATE vs. DAVID PENDER, et al. 


i. The power of the Legislature to confer criminal jurisdiction on the Chief 
Magistrates of towns and cities, stands on a different footing from the power 
to confer civil jurisdiction. 


2. By the 4th section of Article 1V of the Constitution, the Judicial power of 
the State is ‘vested in a Court for the trial of impeachments, a Supreme Court, 
Superior Courts. and Special Courts ; the jurisdiction of Special Courts is de- 
fined by section 19 of the same Article. 


3. The acts of 186869, chap. 178, and chap. 2 ofthe particular act, sec. 1, page 
432, gives (among other officers enumerated) to Mayors, Superintendante of 
Police or other chief officers of cities and towns, power ‘‘to cause to be kept all 
laws made for the preservation of the public peace,” &c.; and chap. 3, sec I, 
of the same act gives them power ,“‘to issue process for the apprehension of 
persons charged with ‘any offence, and to execute thé powers and duties con- 
ferred in this chapter,” but no final jurisdiction is given to them.by any part 
of said act. 


sa 


The power thus given to the chief officers of towns, &c., can besupported by 
the authority given the Legislature by the Constitution, to create Special 
Courts for cities and towns, and it can be no objection to the act in question» 
that it does not authorize'these officers to try persons charged with misde- 
meanors, but simply to arrest and bind them over. 
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5. There is nothing in the Constitution taken altogether, prohibiting the Legis- 
lature from giving to cities and towns the power of selecting and designating 
their chief officers. 


Cases of City of Wilmington vy. Davis, 63 N.C. R., 582, Town of Edenton v. Wool,. 
65 N. C. R., 379, cited and approved. 


This was a motion to set aside and vacate a judgment ren- 
dered against the defendants as bail of George A. Smith, heard 
before Moore, Judge, at Fall Term, 1871, of Edgecombe Supe- 
rior Court. 

The facts stated in the record are as follows: 

John Norfleet was Magistrate of Police of the town of Tar- 
boro’, Edgecombe county, and as such issued the following 
walrant, viz: 


State v. George A. Smith. 


Strate oF Norra Carona, 
To any Constable or other officer of said County—-GREETING : 


Wuereas, Windsor Dilby hath complained on oath before 
me, a Magistrate of Police for the town of Tarboro’, that George 
A. Smith did, on the 4th day of October, A. D. 1870, at and 
in the county and town aforesaid, violently assault the said 
Bilby, by shooting at him with a pistol, contrary to law and 
against the peace and dignity of the State. You are, there- 
fore, commanded to arrest the said Smith and have him before 
me, or some other justice of the peace to answer said complaint 
and be otherwise dealt with according to law. 


(Signed) JOHN NORFLEET, M. of P. [Sxat.] 
Upon said warrant is the following endorsement : 
State v. George A. Smith; 


The defendant is this day brought before me, and it appear- 
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ing that he is guilty (from the evidence); it is adjudged that 
he be recognized in the sum of $500, with good sureties, for 
his appearance at the next Term of the Superior Court for 
Edgecombe county, &e. 


JOHN NORFLEET, 
Magistrate of Police for Town of Tarboro. 


The said Smith gave bond in the sum required for his ap- 
pearance at the Superior Court for Edgecombe county with the 
detendants as sureties. At said Term of the Court the said 
Smith failed to appear, and judgment nzse was entered 
against him and his sureties. A scire facias was issued against 
them and at February Term 1871, the judgment was thade 
absolute. At the subsequent Term September 1871, a 1aotion 
was made toset aside and vacate said judgment and the Court 
being of opinion that the said ‘Norfleet had no jurisdiction of 
criminal matters to any extent, and that the warrant issued 
by him for the arrest of the said Smith, as well as all the sub- 
sequent proceedings had before him were void,” adjudged, that 
the said judgment be set aside and vacated, from which judg- 
ment the Solicitor for the State prayed an appeal to the Su- 
preme Court. 


Attorney General for the State. 
Bridgers & Bridgers tor defendants. 


Rtopman, J. The power of the Legislature to confer crimi- 
nal jurisdiction on the chief magistrates of cities and towns, 
stands on a different footing from their power to confer civil 
jurisdiction on such officers. The cases of the city of Welming 
ton v. Davis, 63 N. C., 582, and the town of Edenton v. Wool, 
65 WV. C., 379, which relate only to the civil jurisdiction, have 
therefore no application to the present case. 

By the Constitution (Art. IV, sec. 4,) the judicial power of 
the State is vested in “a Court for the trial of impeachments, 
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a Supreme Court, Superior Courts, Courts of Justices of the 
Peace, and Special Courts.” 

What Special Courts are intended to be, is defined by sec. 
19 of the same Art., “The General Assembly shall provide 
Sor the establishment of Special Courts for the trial of misde- 
meanors, in cities and towns where the same may be necess- 
ary.” 

The Act of 1868-69, ch. 178 of the Acts, ch. 2, of the par- 
ticular Act, sec. 1, p. 432, enumerates the officers who “shall 
have power to cause to be kept all Jaws made for the preserva- 
tion of the public peace,” and to require security to keep the 
peace, and along with the Judges of all the Courts, including 
the Judges of the Special Courts then existing, or which might 
afterwards be created, confers these powers on the ‘ mayors, 
superintendents of police, or other chief officer of all cities 
and towns in this State.” CA. 8, sec. 1, of the same Act, 
enumerates the chief officers of cities and towns among the 
magistrates who may “ issue process for the apprehension of 
persons charged with any offence, and execute the powers and 
duties conferred in this chapter.” Other sections of this 
chapter relate to the powers and duties of such chief officers ; 
but no final jurisdiction to try offenders, such as is given to 
Justices of the Peace by chapter IV, is anywhere given to 
them. 

The magistrate who issued the process under which the sup- 
posed offender in this case was arrested, is the chief officer of 
the town of Tarboro, and his official title is Magistrate of Po- 
lice. Private Acts 1821-32, ch. 66, p. 65. 

The question, therefore, is whether the powers granted to 
the chief officers of the towns by the Acts of 1868-69, ch. 178, 
can be supported as an exercise of the legislative power to cre- 
ate Special Courts for the trial of misdemeanors in cities and 
towns. 

It can be no objection to the Actin question, that it does not 
authorize these officers to try persons charged with misdemean- 
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ors, but only to arrest them and bind them over to the Supe- 
rior Court. As arrest must necessarily precede trial, the pow- 
er to try offenders must include the power to arrest them. If 
the Legislature has not granted in full the power which it had 
a right to grant, thatis no reason why their grant of a part of it 
shall fail. It is said, that conceding the power of the Legislature 
to give to the chief officers of the towns the powers of Special 
Courts, the power must necessarily be limited to the trial of 
misdemeanors, and consequently to arrest for misdemeanors, 
the power to arrest and bind over being co-extensive only with 
the possibility of the power to try; and that thus the anomaly 
will be presented, of officers authorized to arrest small offen- 
ders, but not felons. This objection assumes that the chief 
officer of a town coald not constitutionally be given the power 
to arrest and bind over felons. The Act of 1868-69 gives them 
that power in the case of felons; and if the Legislature can 
give them such power in minor cases, we do not see why it 
cannot in graver ones, because the arrest and examination of 
the offender must necessarily precede the determination of the 
degree of his offence. Lut that question does not arise in this 
ease, where the offence charged was only a misdemeanor, and 
is charged to have been committed in the town of Tarbcro’. 
We-express no opinion on it. 

Weéare led then te inguire whether there is anything in the 
Constitution prescribing the manner in which Judges of Spec- 
ial Courts shall be designated to office, inconsistent with the 
manner in which the chief officers of towns are designa- 
ted, which is invariably, or usually,- by the votesof the in- 
habitants of the towns. Because if there is anything in the 
Constitution requiring a mode of designating Judges of Special 
Courts, inconsistent with their election by the town in which 
the Court is to sit, it will be conceded that the Legislature 
would be disab'ed from granting to the chief officer of a town 
the powers of an officer, constitutionally required to be desig- 
nated ina diflerent way. from such chief officer. It 1s sugges. 


318 [IN THE SUPREME COURT. 


STatTE v. David PENDER ef al. 


ted that see. 10 of Art. III has this effect. That section is as 
follows: 

“Sxo. 10. The Governor shall nominate, and by and with 
the advice and consent of a majority of the Senators elect, ap- 
point all officers whose offices are established by this Con- 
stitution, or which shall be created by law, and whose appoint- 
ments are not otherwise provided for, and no such officer shall 
be appointed or elected by the General Assembly.” 

Does this section include within it Judges of Special Courts, 
so as to require them necessarily and in all cases to be ap- 
pointed by the Governor, by and with the advice and consent 
of the Senate? Because if it does, clearly it disables the Le- 
gislature from giving the powers of such Judge to officers de- 
riving office from an election bya town. 

It must be admitted that if this section stood alone in the 
Constitution, unmodified and unexplained by any other, it 
would be difficult if not impossible, by any fair course of rea- 
soning, to take Judges of Special Courts out of its operation. 

But we think it is modified and restricted by Art. IV, sec. 
19, which says: “The Legislature shall provide for the establish- 
ment of Special Courts for the trial of misdemeanors in cities 
and towns, &c.” The words “provide for the establishment 
of,” are very wide, and it seems to us that they not only 
admit of, but that they cannot receive their full and adequate 
force, without giving them the interpretation, that they au- 
thorize the Legislature to establish the Courts in any way 
that it may think proper; and to give the Judges such powers 
{not exceeding the trial of misdemeanors), and to provide tor 
them and the other officers of the Court, (if any) such mode of 
election, and such terms and emoluments of office as it may 
think proper. Possibly, it cannot give the absolute appoint- 
ment of officers to the Governor, or their election to the Gen- 
eral Assembly ; wesay this, only to avoid thesupposition that 
we mean to include those modes of election ; those modes may 
be prohibited by sec. 10 of Art. IIT, but we express no opinion 
on that point. 
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A Court cannot be established withont either creating the 
oftice of Judge of it, or attaching the duties of such office to 
some other office already in being; and it seems to be a rea- 
sonable intendment that to establish a Court includes an order 
as to the mode of selecting the Judge, his jurisdiction, term of 
office, and all the other incidents of the Court. If this be so, 
then the Act of the Legislature in question was within its 
power. 

Few Constitutions are entirely homogeneous in all their 
parts. That the Constitution of 1868 is not so, cannot be sur- 
prising to any one acquainted with its history. It is the duty 
of the Courts of the State, and one which this Court has en- 
deavored faithfully and impartially to perform, to give to the 
Constitution such an interpretation as will harmonize its parts 
without violating any leading idea in it asa whole. Between 
the two sections which we have had under consideration, there 
is at first sight, an appearance of the impress of different ideas. 
The draughtsman of Article III probably did not have in his 
mind that Special Courts could be established. 

From the language of Sec. 19 of Art. IV, (and it is by its 
Janguage only that we can be guided) we think the leading 
idea in that was to give the Legislature full power over the 
establishment of Special Courts, thus making it an exception 
to the general provision in sec. 10 of Art. III. This is neces- 
sary, in order to give to the words their full and adequate 
force. 

Again, it is suggested that sec. 31 of Art. IV, which pro- 
vides that all vacancies in offices provided for by that article 
of the Constitution, shall be filled by the appointment of the 
Governor, unless otherwise provided for, &c., is inconsistent 
with the proposition, that the Legislature may confer the power 
of Judge of a Special Court, on an officer, the vacancy in 
whose office the Governor is not authorized to fill, and which 
‘vacancy, it would be somewhat absurd to think, that he 
might be authorized to fill. 
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We think this suggestion is of less weight than the one 
before considered. We think that this section was not in- 
tended to include the office of Judge of a Special Court, 
whieh was a thing not within the mind of the Convention at 
that time. After what we have already said, it is unneces- 
sary to elaborate this point. 

We have thus reviewed every suggestion which has been 
made, and every argument which has occurred to us, against 
the Act of 1868—’69, as a valid exercise of the legislative 
power; and we have been unable to find any solid reason 
why that Act should not be sustained. 

We think that the Legislature had the power to grant to the 
chief officers of cities and towns, all the jurisdiction which 
they could grant to Judges of Special Courts. At present it 
has done so partially only. Whether it will hereafter increase 
their jurisdiction is for it alone. 

There was error in the judgment below, which is according- 
ly reversed, and the case is remanded to the Superior Court of 
Edgecombe to be proceeded in according to law. 


Per Cori. Judgement reversed. 
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1. A trustee in the execution of his trust, is bound to carry out honestly and 
faithfully the purposes contemplated by the grantor, to keep an account of re- 
ceipts, disbursements, &c., and be ready to produce hte accounts when required 
by the parties interested in the estate. 


2. Where the facts connected with the munagement of a trast estate, are in dis- 
pute, and the rights of the parties cannot be readily ascertained without an ac- 
count, in such case the rnle adopted by Courts of Equity, is a reference to the 
Master and if there is dissatisfaction with the reporf, the matter may be brought 
before the Court by proper exceptions. 


This was a civil action heard before Mitchell, Judge, at Fall 
Term 1871, of Wilkes Superior Court. 

The complaint alleges ‘that one Wilbourne conveyed to 
plaintiff’s testator a valuable tract of land, in the county of 
Wilkes, in trust for the defendants who are the wife and 
children of said Wilbourne. ‘That the conveyance was a 
voluntary one, and at the time of the execution of the deed Wil- 
bourne Was indebted to varions persons. ‘That the trustee, to 
preserve the estate, paid, with the full knowledge of his ces 
tuis gue trust, a number of the debts of Wilbourne and incurred 
liabilities which are not vet satished. That Wilbourne died 
insolventin 1865. Complaint asks judgment for an acconnt, 
&e. Detendants answer, denying all knowledge of the pay- 
ment, by plaintiffs testator, of the debts of Wilbourne. 

A replication was filed. The canse was heard upon the 
complaint, answer and replication. Plaintiff asked for an or- 
der of reference, which was opposed by the defendant. The 
Court ordered the reference, and the defendants appealed te. 
the Supreme Court. 


Armfield tor plaintuf, 
Furches for defendants. 
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Diox, J. This is a civil action, brought for the settlement 
of a trust estate. The case was heard upon the complaint, an- 
swer and replication of the parties. 

The execution of the trust deed is admitted, but the pay- 
ments made and the liabilities incurred by the trustee are con- 
troverted by the cestuis que trust. The merits of the contro- 
versy are not before us at this stage of the proceedings, as the 
only matter appealed from is an order of His Honor directing 
an account of the management of the trust fund. 

A trustee is bound in en execution of his trust to carry out 
the Par poees contemplated by the grantor, with honesty and 
fidelity ; to keep regular and accurate accounts of all receipts 
and payments made by him in the discharge of his duty, and 
if the estate in his hands is not snfficient for such indemnity, 
he can hold the cestiis que trust personally responsible. Adams 
fig. 61. 

When the tacts connected with the management of the trust 
are in dispute, the rights of the parties cannot be readily as- 
certained and determined without an account. This is the usual 
course adopted by Courts of Equity and if any of the parties 
are dissatisfied with the report of the Master, the cause of ob- 
jection can be presented by proper exceptions and thus the 
Court can decide all matters of controversy. 

We think this a proper case for an account, and His Honor 


was right in making the order appealed from. Let this be 
eertified.. 


Pur Coram Judgment affirmed. 
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THE SCHOOL COMMITTEE OF PROVIDENCK TOWNSHIP os. TOBIAS 
KESLER et al. 


1. Where issues to be tried by ajury, are tendered by the plaintiff, and such 
issues are objected to by the defendant, and others tendered, and the presiding 
Judge directs those tendered by the plaintiff to be submitted; Held, that 
there can be no appeal to the Supreme Court from such preliminary order. 


Rules II, IV and V, adopted by the Supreme Court at dune Term, 1871, discuss- 
ed and fully explained by Pearson, C. J. 


Civil action tried before Cloud, Judge, at a Special Term of 
Rowan Superior Court, January, 1872. 

The complaint alleges that the defendant, Tobias Itesler, by 
a deed bearing date November 27th, 1848, conveyed a certain 
tract of land in Rowan County, to Samuel Peeler and others, 
School Committee of the 88th district of common schools, and 
their successors, &c. That the plaintiffs in this suit, in their 
corporate capacity, are entitled to the care and custody of said 
preinises, under an Act of the General Assembly, passed April 
12th, 1860, &e., and that they were lawfully possessed of the 
said premises at the time of the trespass committed by the de- 
fendants. That the defendants, Trexler and Roseman, at the 
instigation and request of the defendant Kesler, unlawfully en- 
tered upon said premises, and then and there injured a certain 
school house situated upon the said premises, by carrying off 
the flooring, a number of benches, &c., &e. 

Defendants admit the acts complained of and that they were 
done at the instance and request of defendant Kesler, who 
claimed title to the premises. 

At the Special Term aforesaid, the plaintiffs, by their attor- 
neys, tendered the following issues of fact to be tried by a jury. 

I. Did Tobias Kesler convey the land described in the plead- 
ings, to Samuel Peeler and others, school committee, &c. 
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II, Were the plaintilis lawfully possessed of said land at the 
time of the alleged trespass 4 

III. Did Roseman and Trexler, defendants, at the instance 
and request of the other defendant, unlawfully enter, &e ? 

IV. What damage have plaintiffs sustained by the unlawful 
acts of the defendants # 

Defendants’ counsel objected to these issues, and tendered 
the following: 

I. Did the defendant Kesler, on the 27th day of November, 
1848, sign, seal and deliver to Samuel Peeler, and others, 
school committee, &c., a certain paper writing in the words 
and figures following : ss : ~~ 

IT. Did the defendants Trexler and Roseman, by the com- 
mand of Kesler, enter upon the premises and despoil the same 
as alleged 7 

III. Ifyes; What is the value of the damage ? 

Whereupon, His Honor ordered the issues tendered by the 
plaintiff to be submitted to the jury. 

From this order the defendants appealed to the Supreme 
Court. 


John 8. Henderson tor plaintiff. 
W. IT, Bailey and J. M. McCorkle for defendants. 


Prarson, C.J. By the common law mode of procedure, 
the parties made up “the issue” by their pleadings. By the 
mode of procedure in Courts of Equity, the issues were not 
eliminated by the bill and answer, as the testimony was all in 
writing, in exhibits and depositions. The Chancellor could take 
his own time, if the cause was heard upon bill, answer, exhib- 
its and depositions, and the argument of counsel, and settle for 
himself “the issues” upon which the case turned. 

C. C. P. adopts the mode of procedure in Cotirts of Equity, 
by complaint and answer, and ‘“ the issues” are not “elimina- 
ted by the proceedings.” This in complicated actions gives 
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rise to much inconvenience, because the trial is by,jury upon 
the wva voce test, instead of depositions, which could be pe- 
rused atleisure; hence very frequently, after the jury is em- 
panelled, and the witnesses are examined, much delay is caus- 
ed by the discussion and “wrangling” of counsel as to “the 
issues,” which the Judge should submit to the jury, and His 
Honor is obliged “off hand,” to decide upon which issues the 
ease should turn. The consumption of time during the term, 
in the discussion about ‘the issues,” results in serious dam- 
age to suitors of the Court, and upon ‘appeal after verdict and 
judgment, in many cases, this Court has been compelled to or- 
der a venire de novo, because some material matter had not 
been submitted to the jury. Rules III, 1V & V, were adopted at 
June Term, 1871, as a remedy. for this evil, hy allowing the 
counsel at the appearance term, if they could agree, otherwise 
the Judge to settle “the issues,” so that when the case was 
called for trial, there should be no delay, and all that was to 
be dune was to examine the witnesses and take the verdict, 
after proper instructions from the Court. 

It was not intended by these rules to make an entire change 
in the mode of jury trials heretofore in use, so as to require in 
every case a special verdict, setting out the dry facts, leaving 
the law to be afterwards declared by the Judge, or to require 
a special finding of particular questions as dry facts, ‘the legal 
effect to be aftarwards decided by the Judge. C. C. P.. section 
232 and 223. 

Most of “the issues,” or questions upon which a case turns, 
are compounded of both law and fact, with instructions in re- 
gard to the law. The only purpose of the rules was to have these 
issues or questions settled beforehand, to avoid delay and sur- 
prise at the trial. Does the deed under which the defendant 
claims as color of title cover the land in dispute? Osborn v. 
Johnson at this term, This involves both law and fact. It 
was for the Judge to instruct the jury what are the bounda- 
ries, and for the jury to find whether these boundaries cover 
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theland. Did the defendant have a good title to the land? 
McKesson v.. Hennessee, at this term. It was for the Judge to 
say what facts the jury must find to entitle the defendants to 
their verdict. From these two examples, the questions or is- 
sues presented in a case, can be easily settled according to the 
rules. Another instance, indictment for murder, plea, “not 
guilty.” ‘The issue” is a compound of law and fact. The 
Judge must instruct the jury, jif they are satisfied that the 
prisoner killed the deceased, what facts are necessary to con- 
stitute murder. Sothe jury are to decide on the instructions. — 
and the evidence, the issues “guilty” or “ not guilty.” 

We presume the judge would not be precluded from pre- 
senting other issnes in his charge, should it appear by the 
investigation, that some other matter ought to be passed 
upon by the jury for the purpose of a decision on the merits, 
subject of course to his power to allow a continuance to avoid 
surprise. 

Thus it is seen, that the only alternative in practice which 
was intended to be made by these rules, was to have the issues 
made up beforehand, atter due reflection upon the complaint 
and answer, instead of having it done after the trial was en- 
tered upon. So the idea of an appeal from this mere prelimi- 
nary proceeding, is out of the question. Suppose, before the 
adoption of these rules of practice, the judge had on the trial, 
refused to submit a certain matter to the jury, could the 
trial stop, so as to allow an appeal? It might as well be con- 
tended that when evidence is ruled out, the trial should stop, 
until thé opinion of the Supreme Court could be had in regard 
to it, by an appeal. The rule weuld be rescinded at once, if it 
had the effect of giving occasion for delay by appeal, where 
the counsel of the parties shall differ in opinion with His 
Honor. 

Appeal dismissed. 


Per Curiam. Judgment affirmed.. 
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MARY LAXTON os. EDWARD TILLY, Adm’r, et al. 


Where a deed was made by a father to his son, in pursuance of a previous agree- 
ment, and contained the following clause to-wit, ‘‘for, and in consideration of 
$200, and the faithful maintenance of T. L. and wife, P. L., hath given and 
granted unto the said T. L, acertain tract of land, to have and to hold, &c.” 
Held, that this stipulation constitutes a charge upon the land, in the hands of 
the heir atlaw, though not upon the personal estate in the hands of the ad- 
ministrator. 


This was an civil action tried at the Fall Term 1871, of 
Caldwell Superior Court, before Mitchell, Judge. 

The suit was brought by Mary Laxton, who alleged in her 
complaint, that she was the widow of Thomas Laxton, de- 
ceased ; that said Thomas Laxton was scized at one time of 
several tracts of land, which he gave by way of advancement 
to his three sons, charging the land given to Levi, one of his 
sons, who has since died, with the maintenance of the said 
Thomas and the plaintiff during their lives. A copy of the 
deed to Levi is set forth. The clause in said deed, which is 
relied upon to establish the charge of maintenance, &c., is as 
follows: ‘“Witnesseth, That for, and in consideration of the 
sum of two hundred dollars, and the faithful maintenance of 
the said Thomas Laxton and wife Polly Laxton, hath given, 
granted, &c., unto the said Levi Laxton, a certain piece or 
parcel of land, &c., &c.” That the said Levi promised and 
agreed, at the time of the execution of said deed, faithfully to 
maintain the plaintiff and her husband duripg both their lives 
as part of the consideration for said conveyance, &c. 

That said Levi did perform this undertaking during his life 
time. That since his death the defendants, his personal repre- 
sentative his widow and her heir at law, have failed and refus- 
ed to support and maintain plaintiff. 

Plaintiff demands judgment, that a trust be declared in her 
favor, in consequence of the provision in the deed, and that 
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the defendants, the widow and heir at law of Levi Laxton be 
declared Trustees, &c. 

That an account be taken to ascertain a reasonable amount 
_ for maintenance, and that the personal representative be re- 
quired to pay the same in exoneration of the real estate. 

Defendants admit in their answer the execution of the deed 
and that a correct copy jis set forth, but they deny that the 
Jand conveyed to Levi Laxton was subjected to any charge 
for the maintenance of the said Thomas and the plaintiff. 
They deny any promise to support and maintain the plaintiff, 
and the said Thomas, at the time of the execution of the deed 
and insist that the complaint is multifarious. &c. They deny 
also that they have refused to support the plaintiff. 

The case was referred to the Clerk, to report the facts touch- 
ing the contract between Thomas Laxton and Levi his son. 

What would bea reasonable support, &., for the plain- 
tiff? Have the personal representative, and heir at law, and 
next of kin, refused to support ? &e. 

The Clerk took testimony and reported to the Court. The 
report was confirmed by His Honor. 

Upon motion, a decree was made by His Honor in substance 
that “the Court is of opinion, that by. the deed of Thomas 
Laxton to his son Levi, the land described in said deed, is sub- 
ject to a charge for the mainten ance of said Thomas and wife 
during their lives. 

It is therefore adjudged that a lien is hereby declared upon 
said land for thesupport of the plaintiff; and it further appear- 
ing that the defendant Tilly, administrator, has assets to the 
amount of one hundred and seventy-six dollars, in exoneration of 
of the real estate it is ordered, that the administrator, so long 
as he has assets, pay to plaintiff the sum of $40 per annum, 
and that in default of assets, the sum is declared a charge up- 
on the land to be discharged npon payment of $40 per an- 
num.” | 

Defendants made several objections to the rulings of His 
Wonor: 
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Ist. That the bill was multifarious. 

9nd. That the action could not be maintained in the name 
of plaintiff. 

3d. That the deed did not constitute any charge on the real 
estate. 

4th. That there was no evidence of a promise, and that the 
Court could take no notice of the report of the Clerk. 

The case was heard upon the eomplaint, answer and report 
of the Clerk, and His Honor having overruled all objections 
made by the defendants and entered the judgment above sta- 
ted, they appealed. 


Ovide Dupré, tor plaintiff. 
Holk, for defendant. 


Reapr, J, The maintenance of the plaintiff is not a charge 
upon the personalty of the estate of Levi Laxton, dec’d, in 
the hands of the defendant his administrator, but it is a charge 
upon the land which Thomas Laxton sold to Levi Laxton, 
with the stipulation that Levi should support the plaintiff. 

The judgment below will be modified in conformity with 
this opinion, and the cause will be remanded, and this will be 
sertitied. 


Perr Curtam. Judgment modified. 
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Where there are two places upon a Rail Road for the reception of freight, one 
called the depot proper, the other a platform a half-mile distant from the 
depot proper, where heavy and bulky articles were reccived and deposited for 
shipment; and there was evidence tending to show that a quantity of cotton, 
(the subject-matter in controversy) had been delivered at the platform, Held, 
that under the circumstances of this case defendants had a right to ask a wit- 
ness the question, ‘‘Where was the customary place to deliver cotton to the 
W.C. and R. BR. R., in Charlote?”’ and also the question, ‘‘where was the Rail 
Road depository of cotton ;’? and that it was erroneous in the Court to ex- 
clude such testimony. 


This was a civil action tried before Logan, Judge, at Fall 
Term 1871, of Gaston Superior Court. 

Plaintiff declared upon a written agreement made between 
the parties, and dated Janaury 25th, 1865. The agreement is 
in substance asfollows: ‘‘ The parties of the first part, (de- 
fendants in this action,) stipulate and agree with the parties 
of the second party (plaintiff in the.action) to sell to him 200 
bales of cotton, of middling quality. &c., to be delivered at 
the depot of the Wilmington, Charlotte and Rutherford Rail 
Road Company in the city of Charlotte.” 

In consideration of this undertaking plaintiff agreed to pay 
for the cotton at the rate of $1.50 per pound in cotton yarn, 
at forty-five dollars per bunch to be delivered at Cherryville, 
&c. The testimony in the case is voluminous. 

The testimony deemed material to the decision of the case, 
the exceptions to the evidence and the charge of the presiding 
Judge are clearly set forth in the opinion of the Court. 

There was a verdict for the plaintiff. Rule for a new trial. 
Rule discharged. Appeal prayed and granted. 


Bynum, Schenck and Lacey for plaintitf. 
Toke, Wilson and Vance & Dowd for defendant. 
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Boypren J. This was a civil action, founded upon a written 
contract which is made a part of the case, by which the defendant 
had undertaken to deliver for the plaintiff at the depot of the 
W.C. & R. R. R, in Charlotte two hundred bales of cotton: 
It appeared in evidence that there were two places for the re- 
ception of freight ; one which may be called the depot proper, 
where the buildings were, and where the station agent usually 
transacted his business ; the other, a place for the reception of 
freight, was about a half mile distant, at the point where the 
W.C. & KR. R. R. crosses the Railroad leading from Char- 
lotte to Statesville, where platforms had been erected for the 
reception of cotton, iron and other heavy and bulky articles, 
and was called the cotton platforms ; and it was at this place 
that the Rail Road usually received these heavy and bulky ar- 
ticles for transportation, and there was evidence tending to 
show that the defendants had delivered the plaintifi’s cotton at 
this crossing. 

The plaintiff took the position that a delivery of the cotton 
at the platform at the crossings, would not constitute a deliv- 
ery in the meaning of their contract; but that the cotton should 
have been delivered at the depot proper. 

The defendants called as a witness Allen Cruse, who testi- 
fied that he was the only licensed drayman in Charlotte in 
1865, and that he hauled most of the cotton of Elias & Cohen 
for the plaintiff. This witness was asked by defendants “where 
was the customary place to deliver cotton tothe W.C. & R. Rh. 
R. in Charlotte.” This evidence was objected to by the plain- 
tiff, and rejected by the Court. Defendants then asked the 
witness where was the Rail Road depository for cotton ? Plain- 
tiff objected to this evidence, and his Honor sustained the ob- 
jection. The Court then stated to the counsel of defendants, 
that they might ask where the depot is, and where the cotton 
platforms were. 

The witness then stated that the cotton was delivered at the 
platform at the crossing, by direction of HWarly the agent at 
the depot. 
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His Honor in charging the jury in relation to the depot, 
said, “A depot is a place to receive and forward freight, en- 
trusted for safe keeping. There are more than one depot on 
Rail Roads. The question is at which depot was the cotton 
to be delivered: which is the depot meant, is a question of 
fact for the jury.” | 

We think His Honor erred in rejecting the evidence as tc 
where was the customary place to deliver cotton to the W. C. 
& R. R.R. in Charlotte, and where was the Rail Road depos- 
itory for cotton. | 

This could have been evidence in any view of the case, as it 
touched the very [point in issue; but more especially was it 
evidence as his Honor stated to the jury that this was a ques- 
tion of fact for them. After this charge of His Honor, upon 
what principle could it be insisted that this evidence was in- 
admissible ? 

As His Honor was in error in rejecting the evidence offered, 
and as the decision of this question disposes of the case in this 
Court, we deem it unnecessary to notice any of the other 
points made by the defendant. 

The authorities cited to sustain His Honor in the rejection 
of the evidence, have no application. 

There is error’ This will be certified. 


Prr Curran. Venire de novo. 
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t. Under our old system of practice and procedure, a Justice of the Peace 
had a right to grant a new trial when judgment was rendered against an ab- 
sent party, ifa proper application was made within ten days. Rev. Code, 
chap. 62, sec. 15. The provisions of that Statute have not been materially 
changed under the new system. C.C. P., sec. 598. 


2, When both parties to an action are present at the trial in a Justices’ Court, 
and thecase is hear¢c, and judgment rendered ; a new trial cannot be allowed. 
The party dissatisfied must appeal to the Superior Court. C.C. P., see, 523. 


Motion to dismiss an appeal heard before Logan, Judge, 
at Fall Termin 1861 of Cleaveland Superior Court. 

The plaintiff sued the defendants upon an account and they 
were cited to appear before a Justice of the Peace. Both 
parties appeared on the day of a trial, witnesses were exam- 
ined, and the case was heard by the Justice, and a judgment 
rendered in favor of the defendants. Several days after the 
trial, the plaintiff filed an affidavit and asked for a new trial 
before the Justice. A new trial was granted, and from this 
order of the Justice the defendants appealed to the Superior 
Court. In the Superior Court, plaintitl moved to dismiss the 
appeal. The motion was allowed, and the appeal dismissed 
from which judgment the defendants appealed to the Supreme 
Court. 


Bragg & Strong, Young and fatchelor for plaintiff. 
Bynum for defendants. 


Dick, J. Under our old system of practice and procedure, 
a Justice of the Peace had a right to grant « new trial when 
rendered azainst an absent, party, if a proper application was 
made in ten days afterwards. rev. Code, ch. 62, sec. 15. 
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The provisions of this Statute have not been materially 
changed under our new system. C.C. P., sec. 508. 

When both parties to an action are present at atrial in a 
Justice’s Court, and the case is heard and judgement ren- 
dered, a new trial cannot be allowed. The party dissatisfied 
with the judgment can have a remedy only by appeal to the 
Superior Court. ©. 0. P., sec. 528. 

There was error in the rnling of His Honor. This will be 
certified to the end that the proper proceedings may be had to 
set aside the order for a new trial made by the Justice. 


Prr Ccriam. Judoement atftirmed. 


SUSAN MEBANE, Guardian, to use of C. 8. HARRIS and bis wife, E. 
HARRIS zs. C. P. MEBANE, e¢ ai 


C83 


i. Where a note was given, ard made payable to Aas guardian, ard it was after- 
wards, in settlement, delivered to the husband of the ward withont endorse- 
meat; Held, that a suit upon said note was properly broughtino the name of 
the guardian to use of the husband and his wife. 


2. A trustee may stvin his own name, or he may join his cesfui gue trust; aud. 
the trust between guardian and ward, may be kept alive a:ter a settlement, if 
they so choose, without a purpose. ankin v. Allison, 64 N. C. 678. Biggs v. 
Williams, at this term. 


This was a civil action tried before Logan, Judge, at Fall 
Term, 1871, of Cabarrus ‘Court. | 

The plaintiff declared upon a promissory note given by the 
defendants and made payable to “Susan Mebane, guardian of 
E.'S. Mebane.” The said note was delivered to the said E. 
S. Mebane and her husband, upon their marriage, in settle- 
ment of the guardian account and without endorsement. 

Suit was brought in the name of the guardian, to the use of 
the owners of said note—the husband and wife. 
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Defendants demurred upon the ground that the suit should 
have been brought in the name of the parties really interested 
and that the guardian was improperly joined. 

The Court overruled the demurrer and gave judgment, from 
which defendants appealed. 


J. Hf. Weison for plaintifs. 
Vance & Powd for defendants. 


Rtopman, J. This action is brought on a note made by the 
defendants, payable to the plaintiff, “Susan Mebane guardian 
of E. S. Mebane.” ‘The infant afterwards married Llarris, and 
the guardian delivered the note to the husband and _ his 
wife as a part of her estate, but never transferred the legal title 
by endorsement. The defendants demur on the ground that 
the action should have been brought in the name of Harris and 
his wife as plaintiffs instead of in the name of the guardian. 

The C. C. P., sec. 55. says: ‘Utvery action must be prose- 
euted in the name of the real party in interest except as other- 
wise provided in see. 57.” 

Sno. 57 says, “A. trustee of an express trust * * * “may 
sue without joining with him the person for whose benefit the 
action is presented.” And, “A trustee of an express trust 
within the meaning of this section, shall be construed to include 
a person With whom, or in whose name, a contract is made for 
the benefit of another.” Certainly a guardian who takes a note 
payable to himself and describing himself as guardian, is trus- 
tee of an express trust within the very words of this section. 

He may sue alone without naming a cestud que trust, or he 
may join them with him as was done here. The defendants 
cannot be injured by this, because if the cestuis que trust are 
made parties as such, as they are here, he may plead any de- 
fense which would be good against them; and if they be not 
he can by an answer averring their equitable interests, set up 
such defense, and the Court may require them to be made 
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parties. Lvankin v. Allison, 64 N. C. 6738. Biggs v. Wil- 
teams decided at tnis term. 

But it is said that here the trust had ccased by the delivery 
of the note to the ward as her property upon a full settlement 
of the guardian with her. We do not think that this altered 
the matter. If the guardian had endorsed the note to the 
ward, that would have ended the trust ; but there was nothing 
unlawful in keeping the trust alive; the parties might do so if 
they chose, for any or without any purpose, and that the legal 
estate was not transferred by an endorsement, shows that they 
did choose to keep it in the trustee. 

The judgment below is aftirmed. 


Per Curiam. Judgement affirmed. 


F. G. SIMMONS ¢cé al. vs. THOMAS G. WILSON ef «i., Commissioners of Jones, 


The Commissioners ofa County have noright to excecd the double of the State 
tax, except: 


1. To pay debts of the County legallv contracted before the adoption of the Con- 
stitution. 


2, When the taxis for a special purpose, and has been allowed by an Act of 
the General Assembly.* 


This was a motion to vacate a restraining order, heard be- 
fore Clarke, Judge, at Chambers. 

The complaint alleges that the defendants, the Commission- 
ers of Jones County, had levied 75 cents on the $100 valuation 


*Norg,—The Act authorizing the Commissioners of Jones to levy a tax was 
repealed March 4th, 1971. 
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of real estate in said County for school purposes. The same 
not having been submitted to a vote of the people, nor toa 
vote of any township, and without authority of any school com- 
mittee. 

That they had levied a tax to pay old debts, ot 49 cents on 
the $100 valuation; that they had levied a tax of 29 cents for 
current expenses, &v.; all the taxes together amounting to 
$2, 304 on the $106 valuation of property, real and personal; 
that the State taxes for all purposes did not exceed 387 1-6 
eents on the $100 valination afvresaid ; that said taxes are jn 
violation of the Constitution and laws of the land. 

Complaint asks judgment for an injunction, &e. 

His Honor Judge Thomas, made an order requiring the de- 
fendants to show cause why an Injunction should not be issued 
and in the mean time granted a restraining order, The de- 
fendants answered the complaint. They admitted a levy of 
75 cents for school purposes, and alleged that it was necessary 
for that purpose; thats tax of 49 cents on the $100 valuation: 
of real and personal property was levied to pay debts and nec- 
essary expenses; that a tax of 77 cents was levied to build. 
bridges and for the support of the poor, and that amount wag. 
necessary for that purpose; and they were anthorized to ievy 
the same by an Act of the General Assembly, ratified March 
ist, 1870; thata tax of 29 cents on the $100 valuation was 
levied to pay necessary expenees tor the ensuing year. 

On motion, before Clarke, Judge, the restraining order grant- 
ed by Judge Tnomas, was vacated and plaintHT appealed. 


Manly & Lfaughton, tor plaintitts. 
lehman and Green, for defendants. 


Reopman, Jd. We think think the Commissioners bad ne 
right to exceed the double of the State tax, except : 
1. To pay debts of the County legally contracted prior te. 


the adoption of the present State Constitution. There do not 
appear to be any of these. 
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9. When the tax ie for a special purpose and has been allow- 
ed by an Act of the Legislature. Some of the taxes here were 
levied under an Act which has since been repealed. If the tax 
was not collected before the repeal, it cannot be collected after- 
wards. 

The judgment below should have continued the injunction 
as to the excess of the tax over the double of the State tax. 
‘The case is remanded to be proceeded in according to law. 

Let the opinion be certified Hach party will pay his own 
‘COSTS 


Perr Curiam. Judgment reversed. 


YT. W. TAYLOR ows. HENDERSON ADAMS, Auditor. 


The State is bound, under the Act of 1869-’70, to pay the expenses of conveying 
convicts to the penitentiary. The Act of 1870-71, chap. 124, does not repeal 
ihe former Act in this respect. 


This was a petition for a mandamus, heard before Watts, 
Judge, at Special Term of Wake Superior Court, January, 
1872. 

The plaintiff was the sheriff of the county of Henderson. 
He stated in his petition that one Charles Hutchison was tried 
and convicted at the last Term of Henderson Snperior Court 
of larceny jand. sentenced to be confined in the penitentiary 
for three years. That according to the judgment of the Court 
he brought the said convict to the penitentiary and delivered 
him to the officers in cHarge of that institution. That the 
incurred expenses, [amounted to $100 or more for conveying 
said convict to the penitentiary, and that the State was bound 
to pay the same; that he had presented his claim to the Aud- 
itor, and he had refused to audit the same. The petition 
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further stated, that the sum claimed had been allowed by the 
County Commissioners of Henderson county. | 

He prayed for a mandamus against the Auditor. 

Upon the hearing the petition, His Honor ordered the writ 
to be issued as prayed for. From which order the defendant 
appealed. 


Phillips & Merrimon tor plaintiff. 
Attorney General for the detendant. 


Boypen, J. The Act of 1869-70, provided that the ex- 
pense of keeping, maintaining, conveying, and guarding con- 
victs sentenced to confinement in the penitentiary should be 
defrayed by the State Treasury froin the time of the sentence 
of such convict. The Act of 1870-71, ch. 124, sec. 3, declares 
“That the State shall not be held liable for the expense of 
maintaining convicts, until they shall have been received at 
the penitentiary, nor shall any moneys be paid out of the 
Treasury for support of convicts prior to sach reception.” 
Krom the wording of these two statutes, we think if is mani- 
fest that the Legislature did not intend to repeal that part of 
the Act of 1869-70, which enaeted that the expense of con- 
veyrng convicts to the penitentiary should be defrayed by the 
State Treasury as it would be very unjust, that the expense 
which must be so unequal, and so heavy for the distant coun- 
ties and so light for Wake and the neighboring counties, and 
such as are contiguous to the railroads, that the language of 
the two Acts shows that the Act of 1870-1, only intended to 
provide, that thereaiter the expense of maintaining convicts 
should no longer be borne by the State, until their reception 
at the Pententiary, leaving the other expenses, to be detrayed 
as provided in the Act of 1869-"70. 

In deciding the question of Jaw as above, it may be proper 
to remark, that this Court does not claim the right to com- 
mand the Auditor to decide otherwise than according to his 
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own judgment in the matter, but only that the plaintiff is en- 
titled to have his claim audited and allowed or rejected accor- 
ding to the judgment of the Anditor. 


Per Curiam. Judgement affirmed. 


A.J. LOFTIS os, NANCY RAXTER. 


I. Where a parity has a witness summoned in bis behalf, and the said witness is 
in attendance upon the Court, but is neither sworn, tendered, nor examined : 
ffeld, that according to the practice in this State, the attendance of said wit- 
ness should be taxed against the party by whom he was summoned. 


we 


Where a material witness bas been sammoned and is not present at the trial 
but has theretofore been in attendance, and the question is made in apt time, 
the party summouing the witness, has the right to tax the attendance of such 
witness against his aaversary only in case of satisfactory proof of the material- 
ity of the witness, and that his absence was on account of sickness or other suf- 
ficicent cause. 


ms 


Costin Vv. Baxter, 7 Ire. 11. Wooley v. Robinson, F Jones 30. Venablev. Martin, 
TN. OC. L. Rep. 515, cited and approved. 


This was a motion tor retaxation of eosts, heard before Can- 
non, Judge, at Fall Term, 1870, of Transylvania Superior 
Jourt. 

An action of ejectment was tried between the partics at 
Spring Term, 1869. Before the jury was empaneled, each 
party called their witnesses. None were sworn or tendered by 
the defendant in the action. A verdict was rendered for the 
defendant. The plaintiff'moved that the attendance of the 
defendant’s witnesses should be taxed against her. The Court 
ordered a rule [to show cause against the defendant. -This 
rule was continued/till Fall Term, 1870., when the Conrt or- 
dered that the defendant pay the attendance of her witnesses 
at the trial term, and that plaintiff pay the costs fer their at- 
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tendance at the previous terms of the Court and while the case 
was pending. From this order the plaintiff appealed to the 
Supreme Cuurt. 


Phillips & Merrimon and J). Coleman, tor plaintiff. 
Ovide Dupré, for defendant. 


Boyprn, J. In this case, before the parties had announced 
themselves ready for trial, they called their witnesses and they 
answered the call. The parties declared that they were ready 
for trial, and the jury was empaneled and the trial proceed- 
ed, and a verdict was rendered in favor of the defendant. There 
were a number ofthe defendant’s witnesses in attendance that 
were neither qualified nor tendered, and after the verdict, the 
plaintiff moved for a rule to show cause why the defendant’s 
witnesses, that were neither sworn nor tendered, should not be 
taxed against him. His Honor made the following order: 

“That the defendant show cause why the taxation of costs, 
should not be orded and made as moved for.”’ The motion 
and rule were continued by consent. The Court ordering the 
taxation of witnesses to be deferred and to await the final de- 
cision. 

At Fall Term, 1870, the Court ordered that “the defendant 
pay the costs of said witnesses at the trial term, and that the 
plaintiff pay all the costs for their previous attendance.” From 
this order, taxing him with a part of these’ witnesses, the plain- 
tiff appealed to this Court. 

This motion to tax the defendant with the costs of his wit- 
nesfes, who had neither been qualified nor tendered, was made 
in apt time. The question made is whether a party whose 
witnesses are in attendance, is entitled to have such witness- 
es who are neither qualified nor tendered before the verdict, 
taxed against his adversary. 

We think the practice in this regard is well settled, that in 
cases where a verdict is rendered the party is only entitled 


342 IN THE SUPREME COURT. 


~~ + a 


A. J. Lorvis v. Nancy RAXTEr. 


oe Sr oe — ree net mmr oes — 


to have such wiinesses taxed who are either sworn or tendered. 
Coston v. Baxter, 7 Jones 111. Wooley v. Robinson, same 30, 
and Venable v. Wheeler, 1 N. C. L. 'Reps. 515. When a 
material witness who is not present at the trial, but who 
has theretofore been in attendanee when the question is made 
in apt time, a party is only entitled to have such witness tax- 
ed against his adversary upon satisfactory proof of the mate- 
riality of his evidence, and that his absence was on account 
of sickness or other sufficient cause; for if the witness failed 
to attend without sufficient excuse, he is not entitled to have 
his attendance taxed against either party, but 1s hable to a pen- 
alty of forty dollars, and to such damages as the party may 
have sustained by reason of his wilfal default. 

When the question is as to thenumber of the witnesses to 
be taxed, on account of a conflict of evidence, that is matter 
of discretion for the Judge who tries the cause, and no appeal 
lies in such a ease. 

There is error. This will be certified. 


Perr Courram. Judgment reversed. 
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JAMES L. BATTLE os. W. & W. RAILROAD. 


1. Itis enacted by the Act of 1856-'57, ch. 7, ‘that when any cattle or other live: 
stock shall be killed or injured by the engines or cars running upon any rail 
road, it shall be prima facie evidence of negligence:” this rule can only be re- 
butted by showing that the agents of such rail road company used all proper 
precautions to guard against damage. It is not sufficient to prove that there 
was probably no negligence. 


2» Independent of the legal presumption, where rail road cars were left on an 
inclined plane, where they could be easily set in motion, and were very inse- 
enrely fastened; and one of the animals, for the killing of which this suit was 
brought, was killed a month previous to the other, bya car, which had es- 
caped and run down the same grade and the agents of the defendant being 

thus apprised of the danger of such action, did not use proper precautions to 
prevent future injury, Held to be gross negligence, for which the company 
was responsible. 


Clark os. W. N.C. &. &., 1 Winst., 109, cited and approved. 


This was aetion brought by plaintiff against the defendant 
to receive damages for killing a mule and calf. Tried before 
Moore, Judge, at Fall Term of Edgecombe Superior Court. 

It was in evidence that the rail road of the defendant ram 
through the enclosed pasture lands of the plaintiff, that there 
was a continuous grade on the land from and through the pas- 
ture to the depot, about a half mile distant. That two empty 
cars were co pled together, and left standing on the grade or 
inclination all night, the upper car being chocked with a stick 
of wood. On the next day the lower car was found to have 
run down the grade and killed the mule of the plaintiff, the 
upper car still standing and chocked. The ealf had been kill- 
ed a month previous by a car left on the grade, but there was. 
no evidence as to how the car was left. 

A. witness testified that a man could kick out the chock, and 


with his hand start a car to running, and being started, it 
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would run of its own motion with acclerated velocity over the 
grade for more than a half mile. 

Another witness testified, without objection, that he had 
been long employed on Railroads, and according to the usage 
of building roads he considered it a proper and suitable grade. 
This grade was on the main track, and it was in evidence that 
the Company generally left their empty cars standing on the 
grade and not on any turnout. | 

Witness testified that turn-outs could be constructed where 
empty cars could securely rest without chocking or coupling, 
but at considerable cost. 

The Court charged the jury, that if the car was so left on 
the main tract and grade, that one man could uncouple it and 
by lis single arm, could and did start it ranning down the 
vrade whereby the mule and calt were killed, if was negligence. 

Verdict for plaintiff. Itule for wenere de novo. Rule dis- 
charged, Judgment for plaintiff. Appeal by defendant. 


Join 1. Broidgers & Son tor defendant. 
No Counsel for plaintiff. 


Dicx, J. The railroad track of the defendant passes through 
the pasture lands of the plaintiff for a half mile, with a des- 
ending grade. The mule and calf belonging to the plaintiff 
were killed by cars which in some way were set in motion 
and run down the grade. 

By presumption of law (Act 1857, ch. 7) the defendant was 
ruilty of negligence, and this presumption could only be re- 
butted by showing that the agents of the defendant had used 
all proper precaution to guard against the damage. It was 
anfficient to prove that there was probably nonegligence. Clark 
vy. WON. CR. R. Co, 1 Winston, 109. 

Independant of the legal presumption, the evidence in this 
ease showed gross negligence on the part of the agents of the 
defendant. 
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The cars were left on an inclined plane where they could be 
easily set in motion—and they were very insecurely fastened. 
The calf was killed a month before the mule, by a car which 
had escaped from the tastening and run down the grade; and 
the agents of the defendant were thus apprised of the danger 
of such accidents. and they did not use proper precaution to 
prevent future injury. 

There was no error in the charge of [lis Honor and the judg- 
must be affirmed. / | 


Perr Cortam. Judgment aftirmed. 


W. A. HAGLAR & WIFE and others vs. R. D. MeCOMBS. 


1. Whena father is indebted to his children, and gives them property or money 
at their maturity or marriage, the presumption is that this is a payment of the 
debt, and not an advancement. This presumption is, however, Hable to be re- 
butted by the facts of the case. 


2. If money is given toason-in-law, under similar circumstances, or paid by the 
father-in-law as surety, the same rule applies. 


Ifa father, while acting as executor, receives into his possession a number of 
slaves bequeathed to his children, and afterwards sells one of them, and retains 
and controls the others until their emancipation; Held, that in an action for 
an accennt for the hire of said slaves, &c., it shall be determined, as a fact, 
whether he converted or intended to convert the slaves to his own use, or 
whether he held them as trustee or bailee for his children. If the former, a 
debt is established, and the presumption above referred to applies—otherwise 
it does not. 


t 
we 


Py 


4, A trustee is generally entitled to commissions, but when a person is trustee 
by reason of his being executor, and voluntarily assumes control of a fund 
willed to minor ehildren, he not being their guardian. heis not entitled to com- 
missions. 


5. <A father‘is bound to support his children if he has ability to do so, whether 
they have property or not, and he is not entitled to any credit for such support 
in a settlement of accounts between them and himself. 
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6. In an action for an aceount, againstan executor, the personal representative 
and not the children of a deceased legatee, should be made 4 party. 


Taylor v. Lanier, 3 Mar. 98. Walker v. Crowder, 2 Ired. Eq. 478, cited and ap- 
approved. 


N. B. The transcript sent to this Court does not show before whom this case 
was tried, but inasmuch as it was filed during the term, and Judgo Cloud presi- 
ded at the last term of Cherokee Court, it is presumed that it was tried by him. 


This was an action tried before Cloud, Judge, at Fall Term, 
1871, of Cherokee Superior Court. 

This action was brought by the plaintiffs against the defen- 
dant, seeking to charge the estate of the intestate, Abram 
Sudderth, with the value of certain slaves and the hire of other 
slaves, which they allege were willed to them by their grand- 
father John Hennessee. They claim the slaves and other pro- 
perty under two clauses of the will of said Hennessee, which 
are set out in the opinion of the Court. The plaintiffs, Sarah, 
wife of Haglar, Margaret, wife of Howell, Ailsey, wife of Hyde, 
Judy, wife of Dean, are the grand children of Hennessee and 
the children of Abram Sudderth by a former marriage, and 
the plaintiffs Wallis, Victoria, Abram and Jacob Williams, 
who sue by guardian, are the children of one Excey Williams, 
deceased, who was likewise’a grand daughter of said Hennes- 
see and a child of Abram Sudderth. 

The defendants are the administrators of Abram Sudderth, 
deceased, his widow, who was his second wife, and a daughter 
of the second marriage, and her husband. 

In the progress of the trial, the case was referred to auditors 
for an account. They made a report to Fall Term, 1870. 

Various exceptions were filed to the report by both plaintiffs 
and defendants. His Honor sustained the exceptions made by 
the plaintiffs, and overruled the defendants’. 

Plaintiffs moved for judgment according to the report modi- 
fied by their exceptions. His Honor refused to give judgment, 
and each party appealed to the Supreme Court. 
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The exceptions to the report, and all other facts material te 
the case are fully stated in the opinion of the Court. 


Firwin and Folk for plaintiffs. 
Phillips & Merrimon and Dupre’ 


Ropman, J. Plaintiff's case: John Hennessee died in 
1843, leaving a will by which he bequeathed among other 
things as follows: 

“Ttem 4. I give Abram Sudderth’s children, my grand- 
children, the one half of my negroes remaining after the above 
bequests are taken out, and also the boy my wife has during her 
life time.” 

He likewise by item 6, gave his said grand children a share 
in the residue of his estate. Abram Sudderth and Patrick 
Hennessee were appointed executors. 

The plaintiffs, Sarah, wife of Hagler, Margaret, wife of How- 
ell, Ailsey, wife of Hyde, and Judy, wife of Dean, are the 
grand children referred to in the will, the other plaintiffs are 
children of Excey, one ofthe grand children of the testator who 
died after him. 

The complaint states that Abram Sudderth, under the 
above bequests to his children, received several slaves, one of 
which he sold for $1000, which he invested in part payment 
for a piece of land purchased in his own name for about 
$7000. It also makes Lycurgus Howell and his wife Adlee, 
who is a daughter of Abram Sudderth by his second marriage 
parties defendant. The administrators of Abram Sudderth: 
are also defendants, but no account of his estate is asked for. 
The plaintiffs seek to charge his estate with the value of the 
negroes which he received from the estate of their grand-father 
and sold, and with the hire of the other negroes which he kept 
in his possession until their emancipation. 

Defence : 

1. The principal defence is that Abram Sudderth during 
his life time delivered to the femes plaintiffs at or after thei 
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marriages, negroes or other property, the value of which 
should be deducted from the debts claimed by the plaintifis. 

2. That as the claims of the plaintiffs are several, they can- 
not sue jointly. 

3. The administrators of Abram Sudderth say they have 
no assets. 

4. Lycurgus Howell and wife say they ought not to be par- 
ties, as they have no interest in the controversy. By consent 
it was referred to auditors to state an account of the property 
received by Abram Sudderth under the bequests of the will of 
Hennessee, and of the property and money given by him to 
his children during his life. 

An account was accordingly taken, by which it was found 
that Abram Sudderth had received property of his children 
amounting, according to the mode of taking the account, 
adepted by the auditors, $6,580.82, and that he had given to 
the children as aforesaid, different sums, to some less, and to 
others more, than their proportionate shares of the above. 

Both parties excepted. 

Before proceeding to the exceptions, however, it will be well 
to notice some points which are independent of the main ques- 
tions, and of the mode of taking the accounts. 

1, Upon the showing of the plaintiffs, the children of Ex- 
cey are not proper parties. They can assert no claim to her 
property in action, except through her personal representa— 
tive. The complaint should be amended in that respect by 
making her administrator a party in lieu of her children. 

2. It is clear that no recovery can be had against the ad- 
ministrators of Abram Sudderth in the face of their denial of 
assets, without an acconnt being taken oftheir administration. 
3. Such an account being necessary, Lycurgus Howell and his 
wife, and alsothe widow of Abram Sudderth are proper par- 
ties because they are interested on the account. 

4, Although the plaintiffs, if they recover at all, will each 
have a separate judgment in his favor, yet they are tenants of 


JANUARY TERM 1872. 349 


W. A. HAGLAR AND WiFe ef al v. R. D. McComes. 


. fe angel es a, eI ee Boge Sah oe ee a ae avers a oe eet nS ee MN POE Ry IS OS SR wre 


a common fund, and the judgments to be given will affect 
them all. They are all therefore properly made plaintiffs. 

Having thus cleared the case of these minor questions, I re- 
turn to the exceptions. 

The plaintiffs exceptions may be reduced to two: 

feception 1. That the property and money given to them 
by their father in his life time, was given by way of advance- 
ment, and gannot properly be set off in abatement of their 
present claims which are debts. 

Answer, That would be true, if it appeared that the sup- 
posed gifts had been professedly made as gifts or advance- 
ments. A debtor may undoubtedly make a gift to his creditor, 
and leave the debt unpaid. In the case of a delivery of money 
or property by a debtor to a creditor without consideration at 
the time, they being strangers, the presumption would be 
very strong that such transfer was nota gift, but a sale or pay- 
ment. And although undoubtedly in the case of a transfer un- 
der such circumstances by a parent to a child, the presumption 
would be more easily rebutted, yet we think upon the naked 
facts, the presumption must be against its being a gift. In the 
present case, if is a question to be determined upon the circum- 
stances, whether the property and money put in posssession of 
the plaintiffs, or paid to or for them, was intended by the fath- 
er as a payment of adebt which he owed them, or as a gift 
which still left the debt unpaid. There is no direct finding 
upon this question, nér any direct evidence upon it. In faet 
the question itself is not anywhere distinctly stated. It seems 
to be assumed that the supposed gifts were intended as ad- 
vancements. In the absence of all direct evidence, and of cir- 
cumstances other than those stated, we think the presumption 

would be that the father intended to pay his children what he 

owed them, rather than to make gifts to them, leaving the debts 
unextinguished and subsisting. 5 ust as if a father nas agreed 
to give & portion toa dealter during his life, which is left un- 
paid at his death, a legacy to her in his ie is generally pre- 
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sumed to be in payment of the portion; though the presump- 
tion is liable to be rebutted by proof of circumstances indica- 
ting acontrary intention. 2 Story Eq. Jur. secs. 1108 & 1109. 
Taylor y. Lanier, 3 Mur. 98. This exception is therefore over- 
ruled. 

Exception 2. That the sums paid to or for the husbands of 
Mrs. Dean and Mrs. Williams, ought not to be allowed as 
against them, because they were paid by Abram Sudderth on 
notes to which he had become surety for their respective hus- 
bands. 

Answer. It can scarcely be contended that a gift of proper- 
ty to a son-in-law, would net be prima facie an advancement 
to the wife; and this being so, no reason is seen why the pay- 
ment of the husband’s debts would not be equally an advance- 
ment; and no reason is seen why the father’s having become 
surety for those debts shonld make the payment the less an 
advancement. The same reasoning would seem to apply to a _ 
ease where the father was a debtor to the daughter befure her 
marriage. The husband was entitled to receive payment, and 
the question is at last as to the intention of the parties, as to 
whether it was in fact a payment or a gift. 

This exception is therefore overruled. 

The defendant’s exceptions are very numerous. I will en- 
deavor to abbreviate what is to be said upon them by ereuping 
several of the same sort together. 

hixception 1. That no credit was allowed the father for the 
necessary expenses of the negroes received by him, while in 
his possession. 

Answer. The auditor charged the intestate with the sui for 
which he sold one of the negroes with interest from the sale. 
Clearly this was right, and it is not accepted to. They then 
charged him with the annual valine of the services of the other 
negroes up to theiremancipation. We mnst assume that this 
was, as it onght to have been, the net value, after an estimate 
of the usual attendant expenses. As to whether it was a cor- 
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rect valuation in fact or not, we are not called en to say. No 
question of that sort appears to have been distinctly presented 
to the Judge below, or to have been found by him. 

This exception Is overruled. 

But we no not wish to be understood as saying that this ac- 
count is taken on a correct principle. J shall remark on that 
after disposing of the exceptions. 

2. Haception. That the father was not credited with the 
support of his children (during their minority, as we under- 
stood it.) 

Answer, A tather is bound to support his children during 
minority if he be of ability to do so, whether they have pro 
verty or not, and he is entitled totheir earnings. Hf the father 
be idigent, and the children have preperty, the proper Court 
may apply a portion of their income to his assistance; with- 
out such order he cannot touch it. Walker v. Crowder, 2 Tre., 
Kq. 478. 

This exception is overruled. 

3 Exception. That the intestate was not all6wed any com- 
missions tor managing the property of the plaintifh. 

Answer. A trustee is generally entitled to commissions. 
But here the intestate was only a trustee by reason of his be- 
ing one of the executors of Hennessee. [le was not the guar- 
dian of his children so as to entitle himself to the care of their 
property. He voluntarily assumed it, no doubt, from motives 
of affection and therefore at least excusably. He kept no ac- 
counts, He never accounted for the fund, or paid it over in 
specie, though he may have paid other property of equal or 
greater value. He never charged and probably never desired 
commissions. We think he is not entitled to gny. 

This exception is overruled. 

4A Hoception. That Nelson A. Powell is not a party. 

Answer. I have not seen on the pleadings how Powell is in- 
terested. If he ought to be a party, the pleadings can be 
amended to make him so; and if this be not done, the detend- 
ants can Have the benefit of the point hereafter. 
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Having thus disposed of the exceptions, as it was necessary 
to do, it will be seen that none of them go distinctly to the 
merits of the case. It is necessary, therefore to go on and in- 
dicate what we conceive to be the questions really arising on 
the facts pleaded, and which must be decided in order to settle 
the controversy between the parties upon its merits. 

The first question is, did Sudderth convert to his own use or 
intend so to convert the negroes received by him for his chil- 
dren, or did he continue to hold them as the property of his 
children up to their emancipation? We say did he convert or 
intend.to ecnvert: because although it was not in the power 
of Sudderth the father, by any act or intention of his not as- 
sented to or acquiesced in by the plaintiffs, to transfer their 
property in the negroes to himself, or to prevent their follow— 
ing in the hands of third persons, yet if he showed by his manner 
of dealing with the negroes that he regarded them as his own, 
and upon that footing made payments to the plaintiffs which 
they received, it would be evidence of their assent to the con- 
version, which, in the absence of fraud or some other equitable 
element of like force, would bind them, so that they could 
not afterwards deny it. And upon this question the facts (if 
they be facts,) that Sudderth never became guardian for his 
children, or made any returns of the hire of the negroes for 
their benefit, or accounted to them’ for the hire, as all his 
other dealings with respect to the negroes, would be evidence 
from which a conversion would be inferred ; or from which it 
inight be inferred that he zntended to keep those negroes as his 
own, and to give his children (the plaintifis) other property in 
lieu of them, in which they acquiesced. 

The second question can only arise if it be found that he 
did convert them. In that eveut the questicn would arise, 
which I have before adverted to, whether the supposed gifts 
to his children were intended as payments of the debt incurr- 
ed by the conversion, or as advancements out of his own 
estate, leaving that debt subsisting Im full. And In ease the 
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conversion is found, this second question would be subject to 
the presumptions I have suggested. 

The parties would probably be entitled to have these ques- 
tions tried by a jury, and in such a case the Judge should 
take care properly to instruct the jury as to the presumptions 
which should guide them in the absence of countervailing 
evidence. If the conversion be found the presumption would 
exist that the supposed gifts were intended as payments on the 
debt so ineurred. In that case it will also follow that Sud- 
derth must be charged with the value of the negroes at the 
time of the conversion, and the plaintiffs will each recover his. 
proportionate share of such value, with interest if thought 
proper to be given, subject to such payments as have been 
made to him. 

If however it be found that Sudderth continually kept the 
negroes as the property of his children, he being simply their 
bailee or trustee, then the mode of making ont the pres- 
ent account against him will be correct. There can be no 
ground for contending that the supposed gifts were payments 
on a debt found not to exist. They must be regarded as ad- 
vancements, not to be deducted from the amount of the debt 
or damages against Sudderth, but to be charged against the 
children in the settlement of their distributive shares of his 
estate. In either point of view the mode adopted in making 
out the accounts of the gifts to the children is wrong. They 
must be charged with the value of the property delivered as 
payments, or advancements, which ever they may be, at their 
respective dates. The negroes paid or given to them in ei- 
ther case were theirs, and the loss by death or emancipation 
was theirs. In this view of the case no question is now pre 
sented as to tke statute of limitations. The case is remanded 
to be proceeded in according to this opinion which will be 
certified. Neither party will recover costs in this Court in either 
GaSe. 

Per Curiam. Cause remanded. 

The same judgment is given in No. 300. 
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J J. OSBORNE, Assignee vs, JOSEPH HENRY. 


1, Questions of costs and security for the prosecution of suits, should as a gen- 
eral rule, be left to the presiding Judge in the Court below, yet a defendant is 
entitled to invoke the supervisory power of the Supreme Court to protect his 
rights in regard to the costs of litigation. 


2. When an assignee in bankruptcy proposes to take the place of the original 
plaintiff in a suit, he ought to be required to give an undertaking, or make a 
money deposit out of the fund, sufficient to cover the coats, 


3. Whether an assignee in bankruptcy can sue in forma pauperis. Quere? It 
would seem to fall under the principle, that executors and administrators are 
not cmbraced within the provisions of law allowing persons to sue in forma. 
pauperis. 


This was a rule for security, heard before Cannon, Judge, 
Spring Term, 1870, of Henderson Superior Court. 

An action was brought by one Israel against the defendant 
for the conversion ofa mule. After the suit was brought Is- 
rael became a bankrupt, and the plaintiff was appointed his 
assignee, and on motion was made party plaintiff in the place 
of Israel. 

A rule for better security was taken upon the assignee, who 
answered upon affidavit “that said bond was good at the be- 
ginning of the suit, and that he was not able to give better se- 
curity,” and asked to be allowed to prosecute with the existing 
security, which was allowed by the Court. 

The detendant at the next term moved to dismiss for want 
of a prosecution bond, and for “insufficiency of the application 
to prosecute with existing security.” The motion was over- 
ruled and the defendant appealed to the Supreme Court. 


Ovide Dupré, for plaintiff. 
D. Coleman, for defendant. 


Pearson, C.J. At first we were inclined to the opinion 
that all questions of costs and security for the prosecution, 


JANUARY TERM 1872. 355 


ee eo a, as 


J. Jd, OSBORNE v. JOSEPH HENRY. 


even a a eee, ae -——- eet hori wore ee 


ought to be left to the iegal discretion of the Judge in the Court 
below, and we were reluctant to interfere with his ruling be- 
cause he being on the spot, could form a better opinion of what 
would further the ends of justice, from the surroundings of the 
case, than we are in most cases able to do; such matters as a 
general rule should be left to him. But our conclusion is, that 
defendants are entitled to invoke the supervisory power of this 
Court, in order to protect their rights, to be secured in regard 
to the costs of ‘the litigation. 

Here the assignee in bankruptey preposes to take the place 
of the original plaintiff, and to preeeed with the case for the 
benefit of the fund in bankruptey, without making any provis- 
ion for the costs of the prosecution. He puts his application 
upon an aflidavit, which is wholly deficient in that degree of 
candor and fair dealing, whieh a Court has a right to expect. 
“Said bend was good at the beginning of the Court,” leaving 
it to be inferred that it was net good now ; “he is not able to 
give better security,’ leaving it to be inferred that he is no. 
able to give the security required by law ; and on this he asks 
“to be allowed to prosecute with existing security,” that is, no 
security at all. 

Had Osborne made application to sue ‘en forma pauperis,” 
it would have presented the question whether an assignee in 
bankruptcy can be allowed to sue without giving security or 
making amoney deposit, which it seems would fall under the 
principle that an executor or administrator is not embraced in 
the provision for suing “én forma pauperis,” but he seeks to 
get rid of that objection on the ground of an “ existing securi- 
ty,” -which as we have seen is worthless. Even supposing that 
the security of Israel, the original plaintiff, was solvent and 
willing to continue bound ,in the new aspect, which the case 
had assumed by the intimation of Osborne the assignee. 

In the absence of both of these facts, we see no reason why 
the defendant has not a right to jinsist upon being secured as 
to the costs of the litigation. This objection was taken in “apt 
time.” 
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There is error in the ruling of His Honor, which the Court 
can review: Osborne when he applied to be made plaintiff, 
and to be allowed to proceed with the action for the benefit ot 
the fund in bankruptcy, onght to have been required to give 
an undertaking or make a money deposit out of the tund, suffi- 
cient to cover the costs. 

If the objection had not been taken in “apt time.” and the 
case had been allowed to go on until it was called for trial, 
His Honor might well have exercised the discretion to order 
the trial to proceed, without further security, inasmuch as no 
further costs would be incurred, and the motion to digmiss at 
that stage would have been a manifest attempt to stifle justice. 

Error, this will be certified. 


Per Curiam. Judgment reversed. 


L. P. BAYNE & CO. vs. DAVID A, JENKINS, Treasurer. 


1. Mandamus will not He to compel the Treasurer to pay money on any claim 
against the State, until the same has been passed upon and a warrant issued 
by the Auditor for that purpose. 


2. When the Legislature has forbidden a warrant tobe issued, the elaima®t 
must apply to that body for redress, or institute proceedixgs in the Supreme 
Court. 


Boner vy. Adamsand Jenkins, 65 N, C., 639, cited and approved. 


This was an application for a writ of mandamns against 
the treasurer of the State to compel him to pay certain cowpons 
on bonds which had theretofore been issued by the State. It 
is not thought necessary to state the facts more fully, as the 
case is decided upon the power of the Court to issue a manda- 
mus against the Treasurer, under the state of facts set forth in 
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the opinion of the Court. The application for the writ of 
mandamus, was made before His Honor, Judge Watts, at 
Chambers, February 16th, 1870. His Honor declined to issue 
the writ, and the plaintiffs appealed to the Supreme Court. 


Hatchelor for plaintiffs. 
A. P. Battle for the Treasurer. 


1. The action should be against the Auditor. Past due 
coupons are a claim against the State, and cannot be paid reg- 
ularly without a warrant from him. Laws of 1868-69, ehap. 
270, secs. 68 & 71. 

2. The action will not lie, because there is no appropriation 
Act. The Act authorizing payment of plaintiff’s coupons is 
repealed. Act of 1869-70, ch. 71. 

3. Mandamus does not le aguainst the Anditor, to compel 
him to audit a claim, or against the Treausurer to pay i. 
Cotton v. Ellis, 7 Jones 545, is certainly contrary to many cases 
decided by the Supeme Court of the United States. See U. 
S. v. Guthrie, 17 Howard, 284. U.S. v. Seaman, 21 Curtis’ 
edition U.S. Reports, 470.. Decatur v. Paulding, 14 Peters, 
497. U.S. v. Commissioner, 5 Wallace, 568. 

These eases show that mandamus will lie against one of the 
heads of the Executive Departments, only where his duty is 
simply clerical. Where his diser ction is to be exercised 
in any respect, the action cannot be maintained, nor can he be 
compelled by mandamus to do anything in the line of his 
official duties. See Ady Gen. v. Sustices of Guilford, 5 
fred., 315, State v. Bonner, Busbee, 257. 

If each Superior Court in the State could order the Treasu- 
rer to pay out moneys or command the Auditor to issue war- 
rants, the fiseal concerns of the State could not be regularly or 
intelligently conducted. All claimants could in effect sue a. 
sovereign State by resorting to mandamus against the officers 
in charge of her funds. 
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The remedy of claimants, in case of corrupt refusal by the 
Auditor or Treasurer is pointed out in Attorney General v. 
Justices of Guilford. He may be impeached or indicted, or 
resort may be had to the Legislature. 

4th. The Constitution of the State (Art. IV. Sec. 11) gives 
the Supreme Court original jurisdiction to hear claims against 
the State, its decisions to be merely recommendatory. This is 
a clear exclusion of the right to resort to the Superior Court 
by mandamus. 

5th. As the money raised by the special tax for the Western 
R. R. Co., is not nearly sufficient to pay all the coupons, it is 
submitted that the plaintiffs are entitled in no Court to more 
than their rateable share. 

6th. The appropriation to this Company is unconstitutional 
because by the act the route is materially changed from what: 
it was at the adoption of the Constitution. (Galloway v. Jen- 
kins, 68, N. C. Rep. p. 147. Besides other variations, one sec- 
tion of the act authorizes a branch road to be built to connect 
Fayetteville with the Wilmington, Charlotte and Rutherford 
Railroad. The petitioner does not allege that the bonds issued. 
were not to be used for this purpose. 


ReEavE, J. The case of Boner v. Adams and Jenkins, 65 
N. C, 689, is decisive ot this case. 

It is there said, “The Treasurer, Jenkins, can pay no money 
out of thé Treasury except on the warrant of the Auditor. 
Acts of 1868~’69, chap. 270, sec. 71. | 

In this case there is not only no warrant from the Auditor, 
but it is stated in the complaint that the Legislatare has for- 
bid the Treasurer to pay the plaintiff. And the Auditor in 
his warrant upon the Treasury in any case must recite the law 
under which it was issued, and as the Legislature has expressly 
forbid a warrant or the payment of money in this case the 
Auditor could not issue a warrant. It would seem that even 
if the Auditor had been embraced by the plaintifi’s demand 
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the result must have been the same. If the plaintiff have a 
claim as alleged; it seems that his remedy is, an application to 
the Legislature or a suit originated in this Court. 

There is no error. 


Prr CuRIAM. Judgment affirmed. 


JOHN T. COUNCIL vs, JOHN 8. WILLIS and ANGUS W. FADGEN. 


1, Where a judgment was obtained ina court of law, and an injunction was 
afterwards issued to restrain the collection of it, which injunction was dis- 
solved and judgment entered upon the injunction bond ; Held, that a motion 
to vacate the latter judgment, upon the allegation that the original one) had 
been satisfied by payment to the sheriff could not be entertained. 


2. If such payment had been made, the regular and proper course would have 
veer to plead the same, or to have satisfaction entered upon the record, and 
not to offer proof of payment upona motion to vacate a regular judgment, 


This was a motion to vacate a judgment on an injunction 
bond, heard before Russell, Judge, at Fall Term 1871 of Bla- 
den Superior Court. 

The facts upon which this motion were predicated are stated 
sufficiently in the opinion delivered by the Court. The mo- 
tion was overruled by His Honor, from which the defendant 
appealed to the Supreme Court. 


W. MeL. MeKay for the plaintiff. 
Strong and Young for the defendant. 


Reape, J. The facts, so far as they are necessary to be. 
stated, are, that defendants had judgment at law against plain- 
tiff; which judgment the plaintiff filed a bill in equity to 
enjoin, and did enjoin temporarily; but the injunction was 
afterwards dissolved, and then the defendants failing to make 
the'money on their judgment at law, obtained judgment against 
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the plaintfft upon the injunction bond, at, June Term 1867. 
And this motion is to vacate the judgment obtained on the 
injunction bond. These is no irregularity apparent on the 
record, and therefore the motion was properly overruled. The 
fact relied on as affording merit to the plaintiff’s cause, was a 
receipt exhibited from the Sheriff, who had the execution in 
the original judgment at law for collection, which receipt was 
dated 5th Oct. 1854, and was for so much, in full payment of 
the execution. 

The proper way for plaintiff to have availed himself of this 
receipt was to plead it in satesfaction of the judgment and 
not offer it upon motion to vacate. Why vacate a regular 
judgment because it had been satisfied? If, however, the re- 
ceipt were what it purports to be, we should regret that the 
plaintiff should lose the benefit of it, by atechnical slip, and 
if there were any other way to give him the substantial bene- 
fit of it, we. would do so, but it was conceded, that the pay- 
ment to the sheriif was in Confederate Treasury notes, which 
had ceased to have value in the payment of old debts; as 
this was, and their worthlessness was notice, both to the Sher- 
iff and to the plaintiff, that they would not be received by the 
creditor. Probably for this reason the payment was not plead- 
ev. Soit would seem that the plaintiffs defence was as uncon- 
scientious as it was informal. 

No error. 


LER Curiam. Judgment aflirmed. 
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R. 8. PULLEN vs, THE COMMISSIONERS OF WAKE COUNTY. 


1. The General Assembly have an unlimited right to tax all persons domiciled 
within the State, and all property within the State, except so far as this right 
has been limited by the Constitution, either by express words or by necessary 
implication. 


2, The General Assembly has under this general power, the right to tax lega— 
cies, collateral descents, &c., and when such tax is imposed upon the succes- 
sion, or on the right of the legatee to take under the will, the power is not re 
strained or limited by the provisions of the Constitution relative to the tax on 
proverty. 


Therefore the Revenue Act of 187071, imposing a wx on legacies, &e., is 
not unconstitutional, yet if cannot be retrospective in its character. 


A 
* 


This was a petition to correct the tax list for the year 1871, 
heard before Watts, Judge, at the Special Term of Wake Su- 
perior Court, January. 1872. 

The petition was heard before the County Commissioners of 
Wake. 

They refused to grant the relief prayed for, and the petition- 
er appealed to the Superior Court. | 

Upon the hearing before Judge Watts, the order of the Com- 
missioners was reversed, and an order made to correct the tax 
list. From this order, &c. The Commissioners appealed to 
the Supreme Court. 

The facts upon which the application is founded, are sufii- 
ciently stated in the opinion of the Count. 


Moore & Gatling, for petitioner. 
Attorney General and Badger, for the Commissioners. 


Ropman, J, Penelope Smith died in October, 1870, leaving 
a will by which she bequeathed $30,000 of personal property 
to strangers., and made the plaintiff her executor. 
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The executor presented his complaint to the Commissioners 
for Wake county, that the said property had been assessed for 
taxation for the year 1871, at the rate of 24 per cent on its 
value for a tax to the State, and a like rate for the county ; 
and prayed that he might be relieved of the tax. The Com- 
missioners refused his demand, whereupon he appealed to the 
Superior Court, where the Judge corrected the tax list by stri- 
king out the tax altogether, from which order the Commis- 
sioners appealed to this Court. 

Supposing that the Legislature has a constitutional right to 
impose a tax on legacies to other than lineal descendants, we 
think His Honor was wrong in striking out the tax altogether. 

It is clear that the legacy cannot be taxed under the Act of 
April 1871, (Acts 1870-’7I, ch. 227,) which does not profess to 
be retrospective, and could not constitutionally be so. “Consti- 
tution, Bill of Rights, sec. 32.” If taxable at all, it was so un- 
der the Act of 1869-70, ch. 108, which was in force at the 
death of the testatrix, and imposed a tax of one per cent. on 
the value of the legacy. It does not appear that the Commis- 
sioners had imposed any tax on legacies before the death of 
the testatrix. They were not entitled to impose any afterwards 
to effect her estate, So that the only question presented, is 
upon the validity of the tax of one per cent. imposed by the 
Act of 1869-’70. 

It will be assumed in the present case as an axiom not need- 
ing discussion that the Legislature has an unlimited right to 
tax all persons domiciled within the State, and all property 
within the State, except so far as that right has not been limited 
either by express words of the State Constitution, or by plain. 
implications. The power to tax is an attribute of sovereignty 
so vital and so necessary to the existence of a State, that it 
cannot be held to have been forbidden as to any particular. 
subject, except where the policy obviously commends itself to. 
our sense of justice, or is most clearly expressed. AMcCullouch. 
v. State of Maryland, 4 Wheat. 316. 
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It is contended, however, that this sovereign right has been 
so limited by that provision of the Constitution which requires 
that all property shall be taxed uniformly, and which limite: 
the rate of State taxation to a maximum of two-thirds of one 
per cent. 

Undoubtedly if the tax in question must necessarily be re- 
garded as a tax on property, the objection would be irresista- 
ble, since this property is not only taxed uniformly with other 
property, but is subjected to taxation as a legacy in additiom.. 
But we do not regard the tax in question as a tax on property, 
but rather as a tax imposed on the succession. on the right of 
the legatce to take under the will, or of a collateral distribu. 
tion in the case of intestacy. The counsel did not refer us to 
any authority on the point and we are not aware of any. ‘The 
cases of Alvany v. Powell, 2 Jones Eq. 51, and State v. Brim, 
4 Jones Eq. 800, have no bearing on it. They merely con- 
strue the statute then existing, and hold that its intention was 
to make the actual location of the property at the death of the 
predecessor a test of its liability to the tax, rather than his 
domicil, which last had been the rule in the English decisions. 
Neither can it be held a tax on property merely because the 
amount of the tax is measured by the value of the property. 

Putting these arguments aside: is there any reason why the 

tate shall be denied the power to tax a succession whether it 
be by gift enter vivos, or by will or intestacy? Property itself 
as well as the succession to it is the creature of positive law. 
The legislative power declares what objects in nature may be 
held as property ; it provides by what forms and on what con+ 
ditions it may be transmitted from one person to another; it 
confines the right of inheriting to certain persons whom it de- 
fines heirs, and on the failure of such it takes the property to 
the State as an escheat. 

The right to give or take property ig not one of those natu- 
ral and inalienable rights which are supposed to precede all 
government, and which no government can rightfully impair. 
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There was a time, at least as to gift by will, it did not exist ; 
and there may be a time again when it will seem wise and ex- 
pedient to deny it. These are the uncontested powers of the 
Legislature upon which no article of the Constitution has laid 
its hands toimpair them. Ifthe Legislature may destroy this 
right; may it not regulate it? May it not impose conditions 
upon its exercise? And the condition it has imposed in this 
ease isatax. It is argued, however, that because the Consti- 
tution (Art. V. Sec. 3) says that “the General Assembly may 
also tax trades, professions, franchises and incomes,” and as 
this right of succession cannot be technically classed under 
either of these heads, it must be implied that the Legislature 
was forbidden to tax such a right, on the rule of interpreta- 
tion that the expression of. one thing implies the exclusion of 
any other. We think the implication 1s too slight to restrict 
the Legislative power in the exercise of so vital a portion of it 
as that of taxation ; and especially so when we can conceive of 
noreason of policy or justice requiring such a restriction. It 
might as well be contended that since Sec. 3 says the Legisla- 
ture may exempt cemeteries, &c., enumerating several matters 
of which the right in question is not one, the Legislature was 
thereby impliedly forbidden to exempt this right, or any other 
possible subject of taxation whatever, not mentioned in the 
section. Itis not by such artificial rules that Constitutions 
are to be construed. | | 

It is ordered that the assessment be moditied by striking out 
thetax tothe county altogether and by reducing the State 
tax to one per cent on the value of the legacy, 


Per Curiam. | Error. 
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BANK OF CHARLOTTE ws. E. H. BRITTON, ef ai. 


1. A demwrur for want of jurisdiction can only be sustained, where the want 
of jurisdiction appears upon the face of the complaint. 


2, Where a note was given in 1863, there is a presumption that it was given for 
a loan of Confederate money; but that presumption is not conclusive. The 
facts necessary to authorize the application of the legislative scale are matters 
of defence, and must be pleaded when the note sued on does not prima facie 
show that is applicable, and when it does so show, a defendant must in some 
way claim the application of the scale. 


A demurrer to the jurisdiction of the Superior Court will not be sustained,. 
where it appears in the complaint, that the note sued on was for more than 
$200; notwithstanding said note may prima facie be subject to the legislative 
scale, 


poe 
* 


This was a civil action tried before Logan, Judge, at Fall 
Term, 1871 of Mecklenburg Superior Court. 

Plaintiff alleged in his complaint > 

I. That it is a corporation duly created by law. 

Il. That on the 24th of November 1863, the defendants by 
their note promised to pay plaintiff eighty-three days after 
date, $750. 

II. That no part thereof had been paid. 

Plaintiff demanded judgment for the amount of the note 
and interest. | 

Defendants demurred, and assigned as cause of demurrer, 
that it appeared on the face of the complaint, that the Court 
had no jurisdiction of the amount due being less than $200. 

On motion of plaintifi’s counsel the demurrer was over- 
ruled from which judgment the defendants appealed to the 
Supreme Court. 


J, ff, Welson for plaintiff. 
Vance & Powd for defendants. 
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Ropman, J. A demurrer for want of jurisdiction can be 
sustained only when the want of jurisdiction appears on the 
face of the complaint. Here thesum demanded exceeds $200. 
But the defendant argues that inasmuch as the claim is upon 
a note made in 1863, there is a presumption by virtue ot the 
Acts of 1866~-’67, that the note was given upon a loan of Con- 
federate money, and was payable in like currency, and there- 
fore the scale must be applied, which would reduce the de- 
mand to less than #200. This presumption however is not 
conclusive, it does not necessarily follow from the date of the 
note; itis open to the plaintiff to show by evidence that the 
consideration of the note was other than a loan of Confede- 
rate money, or that it was agreed to be paid in some other 
money. by the demurrer which assumes that the presump- 
tion isconclusive, the plaintiff would be cut off from this proof 
and subjected to the scale :n a case to which the statute may 
not apply. It is true the plaintiff might avoid this unjust 
result, by setting out in his complaint the particular fact 
which exempted his demand from the scale, but we think he 
was not bound to do this. A plaintiff is never bound to an- 
ticipate a defence which perhaps may not besetup. The facts 
to authorize the applieation of the scale are matters of defence 
and must be pleaded as such where the note sued on does not 
as (as it does here) show prema facie that the scale is applica- 
ble to it, and where it does so show then the defendant must 
in some way claim the application of the scale. We think 
the demurrer was properly overruled. The appeal is from 
the interlucutary judgment overruling the demurrer, and 
consequently wo are not called to give final judgment. 

This opinion will be certified to the Superior Court in 
order that it may proceed according to law. 


Per Curiam Judgment affirmed. 
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WILLIAM NORTON, Adm’r vs, THOMAS EDWARDS, e? al. 


1, Where an administrator sold land of his intestate for the payment of debts 
and previous to the sale an agreement was made between him and the creditor 
of the estate, ‘‘That if he would buy the land he should have credit on certain 
claims and notes over which he had control, and which were due from the in~ 
testate, to the amount that be (the administrator) could pay pro rata ;”’ and 
the creditor on the faith of such agreement bought the iand: Held, that in an 
aetion on the bond given for the purchase money, the defendant had a right to 
give in evidence the agreement, and was entitled to a credit according to its 
terms: Held further, that such agreement need not be reduced to writing and 
that it was not contrary to the policy of the law. 


The distinction between this case and Brandon v. Adinon stated by Reade, J. 
Wiliiams v. Chaffin, 2 Dev. 333, cited and approved. 


This was a civil action tried at Fall Term of Jackson Supe- 
rior, Cannon, Judge, presiding. 

Plaintiff alleged in his complaint, that as administrator of 
one Kilgon, he had obtained license to scl] the real estate of 
his intestate to pay debts ; that he sold the said real estate, and 
that one of the defendants became the purchaser, and executed 
his bond with the other defendant as surety ; that the bond 
was unpaid, &c. He demanded judgment for the amount of 
bond and interest. 

Defendant admitted the execution of the bond and the con- 
sideration. He insisted in the answer that he was entitled to 
a credit upon said bond. That previous to the sale there wasan 
agreement between him and the administrator, that if the de- 
fendant would buy the land, he should have credit upon cer- 
tain claims or notes due from the estate to the amount of his 
pro ruta share of the assets, &e: | 

Plaintiff in a replication denies this agreement. 

Upon the ‘trial before His Honor, defendant proposed to 
prove the agreement. Plaintiff objected. His Honor admitted 
the testimony. 
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The jury, under instructions from the Court, found specially 
“That the plaintiff contracted with the defendant to allow his 
credit for the pro rata amount due upon the several notes set 
forth in the answer. 

There was a judgement for the amount of ‘the bond, subject 
to a credit of the pro rata amount that may be due upon the 
notes set forth in the answer. A reference was made to the 
Clerk to take account of the estate, and ascertain defendant’s 
pro rata share. 

From this judgment the plaintiff appealed. 


Phillips & Merrimon, for the plaintiff. 
Busbee & Busbee, for the defendant. 


Ruapx, J. The opinion delivered in Brandon v. Allison et 
al., at this term, would be decisive against the right of the de- 
fendant tofhave his set off or counter-claim allowed in this case, 
if it were not for this difference in the two cases. In that case 
the defendant bought the land sold by the plaintiff to make 
assets, and gave his bond, and when sued on the bond he of- 


claim which was not allowed because, among other reasons, 
the administrator required the funds to answer other judgments 
and demands ; and there was no agreement on the part of the 
plaintiff administrator that the defendant should have credit 
for his bid, or any part of it, or that he should be paid or al- 
lowed his guando judgment as as a counter-claim. 

But here there was an express agreement between the plain- 
tiff and the defendant, that if the defendant would buy the 
land at the sale, he would be allowed to credit on certain 
claims which he held against plaintiff’s intestate, such amount 
as would be his pro rata with the other creditors of the estate, 
and then, for that amount, the defendant should have credit on 
the bonds which he should give for the price of the land. And 
now in this suit upon the bonds which he gave for the price of 
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the land, he insists that he ig entitled to a credit or counter- 
claim as agreed, for so much as will be his pro rata with the 
other creditors, of the assets of the estate. 

It is insisted for the plaintiff that he is not bound by the 
agreement because of the statute which provides that an ad- 
ministrator shall not be charged upon a special promise to an- 
swer damages out of his own estate unless the agreement shall 
be in writing signed, &c. /tev. Code, ch. 50, sec. 15. The 
answer to this objection is, that this is not an agreement to 
answer out of Ais own estate, but out of the estate of his zntes- 
tate. See Williams v. Chaffin, 2 Dev. R. 333. 

In the next place the plaintiff insists that the agreement 
was against public policy and ought not to be enforced. And 
it is likened to conveyances in trust to pay debts with a provi- 
sion that those who bid for property shall be allowed to credit 
the bid upon their claim against the debtor, the effect of which 
is to give a ficticious, and in some instances, fabulous value to 
property and to defraud creditors. Probably there might be 
cases where purchasers would be relieved from such purchases 
or where such contracts would not be entorced but if so it 
would only be at the instance of the person imposed on—the 
purchaser or creditor. And here the purchaser does not com- 
plain of any such imposition, but he is seeking to enforce it. 
tt would indeed be monstrous, if in such case as is reterred to 
a purchaser at a fabulous price were held to pay up his bid 
and not be allowed his claim as agreed on. And if the case 
before us.is a case of that sort that is just what is sought to be 
done if the defendant is not allowed a pro rata of his claim 
upon his bid. The plaintiff is seeking to make the defendant 
pay up his bid, fabulous if it were, without allowing him to 
pay it or any part of it with his claim. But we do not under- 
stand that the agreement and sale were of the objectionable 
character of those alluded to. The proposition was not that ; 
if you will buy this land you may pay for it with your debt 
against the estate to the exclusion of all the other creditors of 
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the estate ; but it was, If you will buy the land the proceeds 
shall be applied to the payment of ail the debts of the estate 
pro rata, your claim among the rest, and so much as will be 
your share you need not pay up but may retain and credit the 
amount upon your claims. The impolicy of such an agree- 
ment, or how it was intended to injure any one does not ap- 
pear fo us. 

There is no error. The case is not in a gondition for us to 
enter judgment here for the plaintiff or the amount to which 
he is entitled, because the verdict below did not find the amount 
of the credit or counter claim to which the defendant was en- 
titled and there was a reference to the Clerk to report the 
amount and at that stage of the proceedings the appeal was 
taken. This must be certified, therefore, to the Court below 
to the end that the amout to which the defendant is entitled 
as a credit or counter claim be ascertained and after allowing 
it there should be judgment for the plaintiff for the balance of 
the bonds sued on. The costs in this court will be paid by 
plaintiff. 


Prr Curiam. Judgment affirmed. 
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J. F. GORE ws. M. MASTIN, Sheriff. 


1. A tax list prepared and delivered to a sheriff, according to the provisions of 
the Revised Code, chap. 99, constituted authority for the collection of taxes, 
and was of the same force and effect, as an execution issuing from the 
county court upon a judgment rendered in said court ina matter within 
their jurisdiction, and it is no part of the duty of a sheriff to enquire whether 
the taxes were preperly laid or not. 


2. The sheriff being a public officer is not bound to huve a regularly certified 
list of taxables with him when he distrains for taxes, it is sufficient that the 
list was made out and delivered to him. 


3. The legality of a tax cannot be tested in an action brought to recover the 
yalue of property distrained and sold by a sheriff under and by authority of a 
tax list in his hands. 


Huggins ¥. Simpson, Phillips’ law, 126, State v. Fulton, at this term. 


This was a civil action tried before Cloud, Judge, at Spring 
Term 1871, of Forsythe Superior Court. 

Plaintiff complained that the defendant had wrongfully ta- 
ken a inule out of his possession and sold it. 

The defendant, who was the sheriff ot Forsythe county, ad- 
mitted the taking, but justified the seizure, viz: that he had 
seized the mule under a distraint for taxes due from the plain- 
tiff, and which had been assessed by the justices of said coun- 
ty, under the charter of the N. W. N. C. R. R. Co. The 
defendant offerred in evidence a book containing the amount 
of taxes dne from the tax-payers of said county for the year 
1868. The former clerk of the county court certified that it 
was a true copy of the tax lists for 1868, as taken from the 
original, and that he delivered it to the sheriff to collect taxes 
for State and county purposes, that it was arranged alphabeti- 
eally, and contained the names and subjects of taxation other 
¢han rail road tax. This book was made ont from the assess- 
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ment made and returned to the clerk in May 1868, and did 
not refer to any rail road tax. Defendant also offered in evi- 
dence the record of the county court, directing a vote to be 
taken upon asubscription by the county for a number of shares 
in N. W. N.C. R. BR. Co., and a subsequent order by the jus- 
tices of said county, directing a tax to be levied on all persons 
and subjects of taxation, now taxable for State and county 
tax for the present year, and that said sheriff collect the taxes, 
amounting to and upon the tax list as made out by the clerk 
of this court for the present year. 

Plaintiff insisted that no order could be made by the jus- 
tice, directing the sheriff to collect the rail road taxes except 
by an assessment of the property of the tax-payer made after 
the order, &c. There was a verdiet for the plaintiff. Judg- 
ment and appeal by the defendant. 


W. M. Robbins, Scales & Scales, and Dillard & Gilmer for 
plaintiff. — 

Masten, Blackmer & McCorkle, and T. J. Wiison for de- 
fendant. 


Boypen, J. Under our former system, it was made the du- 
ty of the County Court, at the first session held after the first 
day of April, annually to appoint for each captain’s district a 
Justice of the Peace to take a list of the taxable property. 
Rev. Code, ch. 99, see. 53. This list taken by the Justice, of 
taxables, was to be returned to the Clerk of the County Conrt 
atthe next term after the time prescribed for taking the list. sec. 
66, same chap.: and the Clerk of the Court was directed, on or 
before the 1st day of April, in the year ensuing the taking of 
the lists, to deliver to the Sheriff ofthe county a fall and accu- 
rate copy, in alphabetical order, of the lists. See: 81, same 
chap.: and the Sheriff was directed forthwith to proceed to 
collect such taxes, sec 82. This list thus prepared and furnish- 
ed the Sheriff, constituted the authority of the Sheriff for the 
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collection of the taxes, and was of the same force and effect as 
an execution issuing from the County Court upon a judgment 
therein rendered, in the matter of which the same Court had 
jurisdiction. It was no part of the duty of the Sheriff to in- 
quire whether these taxes were properly laid or not; he was 
commanded forthwith to collect these taxes, and it was the du- 
ty of the tax-payers, to pay to the Sheriff these taxes thus as- 
sessed, when demanded. By section 87, chapter 99, the Sher- 
ift is authorized, if need be, to destrain and sell the property of 
the tax-payer to satisfy the same. 

In our case the Sheriff seized the mule for which this suit is 
brought, and sold it to satisfy the tax, which the plaintiff de- 
clined-to pay. The Sheriff after retaining the tax and his costs 
and charges, tendered the balance of the price for which the 
mule sold, to the plaintiff. In all this the Sheriff was in the 
strict line of his duty. The Sheriff being a public officer was 
not bound to have a regularly certified list of taxables with 
him when he distrained. nor was he obliged to have any list 
with him ; it was quite sufficient that the list had been made 
out by the Clerk of the County Court and delivered to the 
Sheriff. 

In this case the plaintiff had no cause of action against 
the Sheriff, as he was himself in fault in not paying his tax 
when demanded. 

We suppose it was one of the objects of this action to test 
the legality of this Rail Road tax. It is sufficient to say 
that the legality of this tax cannot be tested in this way. 
State v. Fulton at this term. Huggins v. Hinson, Phillips 
law 126, 

This renders it unnecessary to notice the questions as to the 
rejection of the tax list offered by the defendant. 

There is error. This will be certified. 


Par CurRIAM, Ventre de novo. 
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PARKER & GATLING vs. W. O. HOUSE, et al. 


1. A judgment by default for want of an answer, admitts that the plaintiff had 
a good cause of action and that he is entitled to some damages. 


2. In such case, if the plaintiff’s claim for damages is certain or can be rendered 
certain, by mere computation, there is no need of proof, as the judgment by 
default admits the claim—but when the measure of damages is uncertain, the 
assessment must be made upor proof—and the onus as to the amount is upon the 
plaintiff. 


3. Therefore, where there was a judgment by default in a suit on a conetable’s 
bond, the plaintiff must prove that the debtors were solvent, and the amount 
of damage sustained by the constables’ not using proper diligence in collect- 
ing the claims placed in his hands. 


Parker & Gatling v. W. H. Smith, 64 N.C. 291, Warlick v. Barnett, 1 Jones, 
529, cited and approved. 


This was an action on a constables bond tried before Watts, 
Judge, at a Special Term of Halifax Superior Court. 

The plaintiff declared upon a constables bond and assigned 
as a breach, that the officer had not used .due diligence in en- 
deavoring to collect certain claims placed in his hands. A 
complaint was filed setting forth the different claims placed in 
the hands of the officer. 

The defendants failed to answer, and at the return term a 
judgment was entered by default and enquiry. | 

At the Special Term aforesaid, the plaintiff proposed to exe- 
cute the enquiry, and a jury was empannelled for that purpose, 
he read his complaint and the receipt of the Constable, and 
stopped his case. 

The defendant’s counsel asked the Court to instruct the jury 
that the plaintiff was not entitled to recover, because he had 
failed to prove the appointment of the constable, and the exe- 
cution of the bond sued on. That he had failed to prove the 
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insolvency of the parties, or any of them, upon whom claims 
had been given to the officer, and that no demand had beer 
proved. 

His Honor declined to so charge, but told the jury that the 
plaintiff was entitled to recover the amount of his claims set 
forth in the complaint. The jury returned a verdict in accor- 
dance with the instructions. Judgment and appeal by the de- 
fendants. 


Moore & Gatling for plaintifis. 
Batchelor tor defendant. 


Dicx, J. This is an action against a constable on his off- 
cial bond, fora failure to perform his official duty. The de- 
fault of the defendant in tailing to answer, admits the execu- 
tion of the bond sued on, and that the plaintiffs have good 
cause of action, and the only question left for determination is 
the amount of damages. 

The C. C. P., sec. 217, makes provision for determining the 
amount of a judgment by default. 

1- In any action arising on contract for the recovery of 
money only, the clerk ascertains the amount which the plain- 
tiff is entitled to recover, in the manner prescribed in said 
section. | 

9. In other actions the Judge before whom an action is 
pending, may upon proofs, ascertain the damages, or he may 
order areference for that purpose, or have the damages assess- 
ed by a jury. 

The judgment by default in this case admits that the plain- 
tiffs are entitled to recover something, but in all cases of 
judgment for the want of an answer, where the complaint is 
not sworn to, the amount must be ascertained upon proofs, 
except where there isan instrument for the payment of money 
only. 

The breach of the official bond assigned in the complaint, 
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is, that the defendant did not use due diligence in collecting 
claims put into his hands as an officer. 

The defendant by failing to answer, admits this allegation, 
but does not admit the amount of damages, for this is the 
question to be determined upon proofs. The plaintifis cannot 
reasonably insist, that their unsworn statement should fix the 
amount of damages, when the injustice of such a proposition 
is so apparent, and the law is so positive to the contrary. 

The plaintifis must show their debtors were solvent, and 
the amonnt of damages which they sustained by the defen- 
dant not using proper diligence to collect their claims. If 
the debtors were insolvent the law did not require diligence 
on the part ofthe defendant, as it would have availed nothing. 
State on relation, Warlick v. Barnett, | Jones 589, and cases 
cited, | 

The rules of law as to proceedings on a writ of enquiry are 
stated in Parker & Gatling v. Smith, 64 N. C., 291. 

There was error in the ruling of His Honor. This will be 
certified that proper procedings may be had to determine the 
amount of damages. 


Per Courram, Judgment reversed. 
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SARAH REECE ws. JAMES REECE and wife. 


1. <A defendant has a right at the return term of a summons in an action to de- 
mand of the plaintiff’s counsel, his authority for entering an appearance. Rey. 
Code, ch. 31, sec. 57, Rule 16. 


2. If the demand for the power of attorney be made at the return term, it is the 
practice and within the discretion ot the Judge to extend the time ; if howev- 
er, such demand is not made at the proper time, and before the right to appear 
has been recognized, it comes too late’; unless there be peculiar circumstances 
tending to excuse the party for not making it in apt time. 


Motion to dismiss for want of a power of attorney, heard 
before Henry, Judge, at Fall Term, 1871, of Watauga Supe- 
rior Court. 

The action was brought in the name of plaintiff to use of 
Hagerman. The complaint and answer was filed at Spring 
Term, 1871. At Fall Term, 1871, the defendant filed an affi- 
davit stating that plaintiff’s name had been used without au- 
thority, and asked for arule on Hagerman, and the attorneys 
of record to show cause why the suit should not be dismissed 
for want of “authority to appear.” 

His Honor allowed Hagerman’s name to be erased. Plain- 
iff’s attorneys insisted that the filing of the complaint and an- 
swer at Spring Term without objection, was a sufficient an- 
awer to the rule, and that they were not bound at the trial 
term to show special authority. His Honor held otherwise 
and ordered the suit to be dismissed. 

From this judgment the plaintiff appealed. 


folk for plaintiff. 
Dupré for defendant. 


Boypsn, J. The defendants at the return term had an un- 
doubted right to demand of the plaintiff’s counsel their author- 
ity for entering an appearance. Rev. Code, chap. 31, sec. 57, 
rule 16 of that section. | 
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But if this demand for a power of attorney authorizing the 
counsel to enter an appearance had been made at the return 
term, it has been the universal practice to give time until the 
next term to produce and file his power of attorney or author- 
ity, and if, is within the discretion of the Courut to grant this 
indulgence. 

It has often been ruled on the circuit by the most distin- 
guished Judgesin our State, that if this demand is not made 
in proper time, and before the right to appear has been recog- 
nized, the demand comes too late. And this we think the 
proper rule; unless their are some peculiar circumstances 
tending to excuse the party for not making the demand in apt 
time. 

But however this may be, parties will not be indulged in 
such improper practice, as to lie by until the cause is called 
for trial ; and then for the first time, demand this authority, 
and if not provided at once, insist upon a dismissal of the cause. 
In our case the defendants had recognized the right of the 
counsel to appear by answering the complaint they had filed 
at a previous term, and {also by procuring an order to take 
the testimony of the plaintiff “de bene isse. 

There is error- This will be certified. 


Per Curiam. Judgment reversed 
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RICHARD LEDBETTER vs. J. I. OSBORNE. 


1. Where a judgment was obtained before a Justice of the Peace, and docketed 
in the office of the Superior Court Clerk. The Court has no power upon mo- 
tion, to set aside said judgment, and enter the cause upon the civil issue 
docket. 


2. Ita party has merits and desires a new trialin the Superior Court, upon a 
matter heard before a Justice of the Peace, he must by a proper application, 
obtain a writ of recordari as a substitute for an appeal. The writ of recordavi 
and not certioari is the proper remedy, the Justice’s Court not Leing a Court 
of record. 


This was an application based upon a petition, to set aside'a 
judgment, heard before Cannon, Judge, at Fall Term 1871, of 
Henderson Superior Court. 

The facts stated in the case sent to this Court seem to be as 
follows: The plaintiff Ledbetter was indebted to one Noah 
Henry as administrator, as surety for one William Henry. He 
was sued by said administrator before a justice of the peace. 
The trial was postponed for a few days, shortly after the suit 
was brought, the note was transferred to J. I. Osborne. The 
warrant was amended, and suit carried on in Osborne’s name, 
judgment was obtained before the Justice of the Peace. This 
judgment was docketed in Henderson and Buncombe counties. 
After the judgment was docketed, and execution about to issue 
from the Superior Court, Ledbetter filed a petition before His 
Honor, Judge Cannon, asking for an injunction, “and that 
said judgment may be opened and placed upon the civil issue 
docket as an appeal.” <A restraining order was granted. 

The petition set forth facts tending to show surprise, and 
charging that advantage had been taken of petitioners igno- 
rance of law, &e. 
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The case being heard before His Honor, the petition was 
dismissed, and plaintiff Ledbetter appealed. 


No Counsel for plaintiff. 
J. H. Merrimon for defendant. 


Diox, J. A judgment in a Justice’s Court does not create 
a lien upon the property of the defendant. ‘l’o have this effect 
a transcript of the judgment must be filed, and docketed in 
the office of the Superior Court clerk of the county, where the 
judgment rendered. C. C. P., sec. 503. 

This proceeding places the judgment on the judgment dock- 
et of the Superior Court to create a lien and for the purposes 
of execution, and in this respect only is it a judgment of the 
Superior Court. The record of proceedings and the original 
papers in the cause remain in the Court of the Justice, and 
the case can only be regularly carried to the trial docket of 
the Superior Court by appeal. 

This application is in the nature of a motion in the cause to 
set aside the judgment and grant a new trial upon the merits. 
The motion was properly refused by Hts Honor, as the case 
was corone non judice. If the plaintiff has merits, and has 
not been guilty of unreasonable laches, he may upon a proper 
application obtain a writ of recordar: as a substitute for an 
appeal. The writ of recordarsis the proper remedy, and not 
a certiorart. A Justice’s Court is an inferior court of limited 
jurisdiction, not proceeding according to the course of common 
law, and although a justice is required to keep a. docket and 
enter his proceedings, this does not constitute his court a court 
of record. When an appeal is taken from his judgment, he 
does not send up a duly certified transcript of record as the 
foundation of the action of the appellate Court, but he is also 
required to file the original papers in the cause. OC. C. P., 
aoc. 537, 540. 


Per Curiam, Judgment affirmed. 
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JOHN A. LONG vs. A. T. COLE and others. 


1. When a rule was taken upon the Clerk of the Superior Court, to show cause 
why he should not pay a certain sum of money decreed to be paid out of funds 
in his hands, it is no answer to the rule to set forth facts tending to show that 
the original decree was erroneous. 


2. An error in a decree cannot be corrected or reviewed under a rule to show 
cause. To effect that purpose regular proceedings must be instituted having 
that enc in view. 


Rule upon the Clerk of the Superior Court of Richmond, 
heard before Buxton, Judge, at Chambers. 

The rule was based upon affidavit and is in these words, to- 
wit: 

“Ordered,; that the Clerk of this Court pay to A. T. Cole 
$200, adjudged him, as it is alleged, at the last term of this 
Court, to be paid out of funds in the hands of the Clerk, or 
show cause to the contrary before the Judge, at Fayetteville 
on the 1st day of June next.” 

John A. Long appeared and answered the rule as follows: 

“A bill in equity was filed by him against the defendants. 
and others for an account of partnership between the defen- 
dants and himself. That an answer was filed and a reference 
made under an order of the Court at Fall Term, 1870. A re- 
port was made by the commissioners and a decree entered,, 
confirming the report and declaring that the report should be 
the judgment of the Court. That the cause was heard by the 
presiding Judge on Wednesday night of the first week of the 
term and on the eve of adjournment and as he believes in a 
hurried manner; and that owing to the haste, and hurried 
manner in which the same was heard and the decree entered 
he believes that great injustice was done him. That he was 
advised that great errors were made by the commissioner in 


389 IN THE SUPREME COURT. 


DUNCAN CROMARTIE v. A. 8. Kempe. 


rm rr i ee 


his report, and that he received evidence which was excepted 
to and which was illegal.” 

Prarson, C. J. The answer to the rule is considered, by this 
Court, 28 irresponsive and insufficient. 

The error in the decree, in the original case, if there be any, 
cannot be reheard or revised, under a rule to show cause, &e. 
To effect that purpose, the party must take such proceedings, 
as he may be advised. | 

The judgment of the Court below, is reversed. This will be 
certified to the end that such further proceedings may be had, 
under the rule, as are agreeable to law. 

The costs will be paid by the respondent, including the cost 
of the volames of matter, which was unnecessarily copied and 
sent up to this Court. 


Prr CurtaM. Judgement. affirmed, 


DUNCAN CROMARTIE and wife MARY ANN ef a7. vs. ANDREW 8. KEMP, 
et al, 


When lands descend to collateral relations under the Act of 1868 (Rev. Cade, ch. 
88, sec. 1, rule 4) the collateral relations of equal degree take per stirpes and 
not per capita. 


Clement v, Caudle, 1 Jones Eq. 82. Hayes vy. Johnson, 5 Jones Eq. 124, cited and 
approved. 


Civil action for partition of land, heard before Russell, 
Judge, at Fall Term, 1871, of Bladen Suprior Court. 

‘The plaintifis allege in their complaint that William J. Mc- 
Kay died intestate in the county of Bladen, leaving as his only 
heirs the plaintiffs and defendants who are related to him in 
the following order, to wit: Mary Ann wite of the plaintiff 
Duncan Cromartie, is a neice of the said Wm. J. McKay and 
only child of his deceased brother John L. McKay. That the 
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other plaintiffs, seven in number, are the grand children of 
Archibald McKay, another deceased brother of the said Wil- 
liam. And that the defendants, five in number, are the chil- 
dren of a deceased sister of the said William J. McKay. 

The plaintiffs further allege that the said Wm. J. McKay 
was the owner in fee simple of nearly fifteen thousand acres of 
land, and ask that said Jands be divided into three equal shares 
that one share thereof be allotted to the plaintiff Mary Ann, 
wife of Duncan Cromartie; that another share be allotted to 
the other plaintiifs, which shall be subdivided into seven 
equal shares, one-seventh of one-third being for each of said 
plaintifis; and that another share of the said lands be allot- 
ted to the defendants, which shall be subdivided into five equal 
shares, (there being five children of the deceased sister of the 
said Wm. J. McKay) one-fifth of one-third of each of them. 

The defendants in their answer admitted the degrees of 
relationship as alleged in the complaint, but insisted that said 
lands should be divided into seven shares, of which one share 
should be given to the plaintiff Mary Ann Cromartie, one 
share to the other plaintiffs, and the remaining shares to the 
defendants. 

His Honor upon consideration of the complaint and answer, 
appointed three Commissioners to divide said lands into three 
equal parts, and having so divided them, shall allot to the 
plaintiff Mary Ann Cromartie one share thereof in severalty ; 
and ‘proceed to subdivide the next said one-third part into 
seven equal parts, and to allot to each ot the other plaintiffs 
an equal share of said one-third part, to be held by each of 
them in severalty; and shall subdivide the remaining one- 
third part into five equal parts, to be allotted to the defen- 
dants, to be held by each of them in severalty. From which 
ruling the defendants appealed. 


Sutten, for plaintifts. 
W. MeL. McKay, for detendants. 
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Ropman, J. The judgment of the Court below is suppor- 
ted by the decision of this Court in Clement v. Cauble, 2 Jones 
Eq. 82, where the precise question here made, was discussed 
with great learning and ability, both by Judges Battle and 
Nash who concurred in opinion, and by Judge Pearson who 
dissented. We are now invited by the counsel for the appel- 
lants to review the principles of that decision and to overrule 
them. We by no means wish it to be understood that if the 
question were an open one, we should not concur with the 
Court in that case. 

But we think that the law as it was then declared, is not 
now open to doubt or discussion. That decision was made in 
1854. In 1859 the precise question was again brought before 
the Court in Haynes v. Johnson, 5 Jones Eq. 124, and the same 
principles were declared to be settled law by an unanimous 
Court; and the Court say, that as the Legislature in 1856 had 
in the Rev. Code, ch. 38, re-enacted the third rule in the ¢a- 
non of descents upon which the contention in Cauble v. Clem- 
ent had turned, it must be taken to have given the Legislative 
sanction to the interpretation put upon it in that case. Since 
1854 that interpretation has been a rule of property, and must 
have been acted on in many cases. Many estates must now be 
held under it. To change the rule now would cause great 
wrongs. 

A decision of a Court of last resort which from its nature is 
a rule of property, especially after it had been acquiesced in 
and acted on for nearly twenty years, cannot be departed from 
without injustice, and its original merits are not open to in- 
quiry. 

There is no error in the judgment below. It is affirmed, and 
the action is remanded to the Superior Court of Bladen to be 
proceeded in according to law. 


Prr Curiam. Judgment affirmed. 
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HENRY C. WALL, ef al. vs. HENRY FAIRLY, et al. 


1. In an action to recover the possession of realty, the Court has the power to- 
allow the detendant to file a bond for costs, at the second Term after the an. 
swer has been filed; nor is it necessary that any of the defendants should 


sign such bond. 


Russell v Saunders, 3 Jones 432, MeDoweil v.. Bradley, 8 lred. 92, Cohoon vy Morton, 
4 Jones 256, cited and approved. 


Motion for judgment by default, heard before Buxton, J., 
at Fall Term, 1871, of Richmond Superior Court. 

The action is to recover a tract of land, and was returnable 
to Fall Term, 1870, of Richmond Superior Court, when the 
complaint and joint answer of the detendants were filed. 

At Fall Term, 1871, when both sides having announced 
their readiness for trial, the plaintiffs moved for judgment on 
the ground that the answer of defendants was a nullity, hav- 
ing been filed without their having first filed a bond for costs, 
cr obtaining leave of the Court to answer without bond or 
certificate of counsel, and affidavit of inability, in complianee: 
with the Act of Assembly. 

The defendants asked the Court to ailow a bond for costs to- 
be filed instantly on the ground that the omission had occurred 
through inadvertance, and was then for the first time brought 
to their notice- This motion was granted, to which plaintiffs 
excepted. 

Only one of the defendants being present the bond for costs 
was executed by him and two sureties who justified their sol- 
vency before the Clerk in open Court. The bond was also 
signed in the name of the other defendants by their Attorney, 
of record in the cause. 

The bond being accepted and filed, His Honor refused the 
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motion made by plaintiffs for judgment by default, from which 
ruling the plaintiffs appealed. 


Moore & Gatling for plaintiffs. 
W. McL. McKay and Thos. A. McNeill for defendants. 


Boypren, J. The question raised in this case is too well 
settled to be considered open to debate. 

In the case of Lussell v. Saunders, 3 Jones 432, Pearson, 
Judge, says: “We consider the point made in this case set- 
tled by McDowell v. Bradley, 8 Ired. Rep. 92. In that case 
the Court says, that although the proper bond was not taken 
at the proper time, yet the Court has the power to supply the 
omission, as was done, with respect to certiorari bonds in the 
case of How v. Steel, 1 Cal. Law Rep., 370. There is no rea- 
son (says the Court) why prosecution bonds, appeal bonds, and 
certiorary bonds, should not be put upon the same footing, 
such has been the uniform practice and understanding of the 
profession.”” So in this case as in the case of Russell v. Saun- 
ders the Court thinks that the offer to give a good bond, when 
the objection was taken at the second term after the answer 
had been filed, was a full answer to the plaintiffs motion. But 
in this case the Court is further of opinion, that the Court be- 
low did not err in accepting the bond tendered; as it was 
signed by two solvent 8ureties, who had justified, and that it 
was not necessary that any one of the defendants should sign 
the bonds, as they were liable for the plaintiffs’ costs, in the 
event of his recovery, without signing the bond. Cohoon v. 
Martin, 4 Jones 256. 

There is noerror. This will be certified. 


Par Curtam. Judgment affirmed. 
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JOHN 8. ANDREWS, Administrator of ELIZABETH ANDREWS, Deceased, 
vs. F. E. PRITCHETT, ¢¢ al. 


In all actions under the C. C. P., where legal rights are involved, and issues of 
_ factare joined by the pleadings, the plaintiff is entitled to a trial by jury; and 
cannot be deprived of this right, except by his consent. 


Hatchell y. Odom,2 D & B, 302, cited and approved. 


This was a civil action, tried before Clarke, Judge, at Fall 
Term 1871, of Jones Superior Conrt. 

The plaintiff, in his his complaint alleged, that the defen- 
dants were indebted to his intestate in the sum of three hun- 
dred and ninety one dollars due by note. 

The defendants in their answer, denied the allegations of 
the plaintiff, and set up counter claims against one Thomas 
Wilcox, the original payee of said note, and alleged that said 
former payee agreed to allow the counter claims of debts 
against the note he then held against defendant. 

At the trial term ot the Court, when this cause was called, 
and before empanelling a jury, the defendant’s counsel moved 
to non-suit the plaintiff, because the plaintiff did not show 
any assignment to plaintifi’s intestate by the payee of the 
note, which was the subject matter of the action. 

The Court being of opinion with the defendant’s counsel, 
ordered judgment of non-suit to be entered, from which the 
the plaintiff appealed. 


Battle & Sone for the plaintiff. 
J. H. Haughion for defendants. 


Dick, J. This is an action for the recovery of money, and 
defendants filed their answer controverting the allegations of 
the plaintiff. Thus issues of fact were joined by the pleadings, 
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and the plaintiff was entitled to have those issnes submitted to 
ajury. C.C. P., sec. 224, 

If any of the causes of demurrer, specified in ©. C. P., sec. 
95, were apparent on the face of the complaint, the. defen— 
dants might have demurred, and thus raised issues of law 
which would have been properly determined by His Honor. 

It appears from the record that the issues of facts in the 
case were not submitted toa jury, but the “case coming on to 
be heard upon the pleadings, judgment of non-suit was en- 
tered against the plaintiff.” 

In this there was error, as the plaintiff's right to a trial 
by jury was absolute, and not denied by the Court.. In most 
cases a judgment of non-suit can only be entered by the con- 
sent of plaintiff, and occurs when the plaintiff withdraws 
himself from the suit, and is not present in Court on a day 
when he is demandable, because he is satisfied that he cannot 
then support his case, or when he submits to a non-suit upon 
the judge, intimating an opinion that the action is not main- 
tainable. 2 Tidd, 869. 1 Saunders R, 195, note F, Hatchell 
v. Odom, 2 Dev. & B, 302. 

The right of trial by jury is derived trom the common law, 
and is guaranteed by the Constitution of the State. The for- 
mer practice in courts of law upon this subject has not been 
materially changed by the C. C. P. 

In all actions where legal rights are involved, and issues of 
fact are joined by the pleadings, the plaintiff is. entitled to a 
trial by jury, and cannot be deprived of this right by the 
ruling of His Honor. 

As the plaintiff in this case was deprived of this right by 
the ruling of His Honor, there must be a venire de novo. 


Perr Curiam. Kenwre de novo. 
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GEORGE W. WARD and wife MARY ANN vs. C. B, HASSELL et al. 


A Clerk and Master who executed: bonds as such in 1860-’64 and ’66, and colleet - 
ed in May, 1862, a well secured note in Confederate currency, where he was 
directed cnly to collect the annual interest due thereon, and invested the pro- 
ceeds in 7-30 Confederate bonds: Held, that thé bond of defendant given in 
1866 was not liable for the laches of defendant in May, 1862. 


Debt brought upon the bond of the defendant Hassell, as 
Clerk and Master, tried before Moore, Judge, at Spring Term, 
of Martin Superior Court. 

A demand was made by the plaintiff before the bringing of 
the suit, and the breach assigned was the failure to pay over 
the interest on the sum of one thousand dollars alleged to be 
due the plaintiff. 

The facts are that one W. L. Mizell died in 1851, leaving a 
will which was duly admitted to probate, in which he directed 
his estate to be equally divided amongst his brothers and sis- 
ters, limiting the interest of his sisters to an estate for life, re- 
mainder to their children. The feme plaintiff, one of the tes- 
tators sisters, inter-married with the plaintiff Geo. W. Ward. 
After the executor of the will had paid off the debts of the es- 
tate, thesame was by a decree of the Court of Equity at Spring. 
Term, 1855, ordered to be paid into that office, and to be in- 
vested upon good security, the interest to be annually collect- 
ed and paid to the parties entitled thereto. 

The principal sum due each party was declared to be $1,000. 
In lending the fund, the Clerk and Master was directed to 
prefer the parties entitled thereto. 

At Fall Term, 1856, the Court ordered the Clerk and Mas- 
ter tolend the fund due the plaintiffs to the plaintiff George, 
upon his executing a bond with good sureties to repay the 
fund into the office upon the death of his wife Mary Ann. 


390 IN THE SUPREME COURT. 
G. W Warp ». C. B. Hassurt. 


During the year 1857. the plaintiff George executed his 
bond go conditioned, payable to the defendant, and received 
the funds. | 

Thereafter, in 1859, the plaintiff George becoming embar- 
rassed, executed a deed of trust to his sureties to the said bond. 
In November, 1859, the Master sold his property and took a 
bond from one. W. Mizell for $1,000, payable to the defen-. 
dant with securities, who were ‘solvent at the ‘time, good du- 
ring and through the war, and good at the trial, which'the de- 
fendant accepted, and surrendered to the said trustees the 
plaintifi’s bond. 

The defendant collected the interest due on the Mizell bond 
for the year 186061, and paid to the plaintiffs. On the 28th 
of May, 1862, he accepted payment of this bond in Confeder- 
ate and Bank currency, which he was unable to ‘lend out, and 
which he subsequently invested in 7-30 bonds, which he filed 
in his office and produced upon trial. 

The defendant was appointed Clerk and Master at Fall 
Term, 1836, and renewed his bonds regularly at intervals of 
four years in 1840, 1844, 1848, 1852, 1856, 1860, 1864 and 
1866. | 

The suit was brought upon the bond given in 1866. 

His Hueor instructed the jury, that defendants were liable 
for the interest accruing during the term of the defendants last 
appointment to wit: that one for 1864, 1865 and 1866. Ver- 
dict for plaintiff. 

Appeal. 


H. A. Gilliam for plaintiffs. | 
Busbee & Busbee, and W. WV. H. Smith for defendants. 


Parson, O. J. We are unable to see any ground upon 
which the ruling of His Honor can be sustained. 

The action is, on the bond of Hassell, as Clerk and Master 
in Equity, executed in 1866. 
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The breach assigned .is a failure to pay the interest upon a 
fund, which according to the special verdict had been in the 
year 1862, converted by Hassell into Confederate bonds. These 
bonds had prior to 1866, become entirely worthless. Hassell 
had filed them in his office, and produced them at the trial, so 
that in 1866 there was no fund, and as a matter of course his se- 
curities for that year are not chargeable. Suppose some other 
person had been appointed Clerk and Master fin 1866, would 
he and his securities have been liable for a fund which was 
lost before his appointment ?] |The circumstance that Hassell 
was re-appointed does not alter the case at all, in respect to. 
the bond of 1866. 

Error. 


Per Coriam. Judgment reversed. 


J. N. CLEGG, Executor of JAMES CLEGG, Deceased vs. THE NEW YORK 
WHITE SOAP STONE COMPANY. 


1, Before this Court can vacate a judgment on the grounds of excusable neglect. 
under C. C. P., see, 183, it is the Cuty of the Judge of the Superior Court to. 
find the facts as they should be set out in a special verdict. 


* Incases arising under the new system, issues of fact cannot be heard before this. 
Court and it can only review the law which His Honor below applies to the 
facts as found by him. 


Hudgins v. White, 65 N. C, 293, Powell v. Weith, at this Term, cited and ap- 
proved. 


Motion to set aside a judgment rendered in the Superior 
Court of Chatham County, heard before Tourgee, Judge, at 
Fall Term, 1871, of Chatham Superior Court. 

The action was brought to Fall Term, 1870, of Randolph 
Superior Court, when the plaintiff filed his ¢omplaint, and in. 
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the affidavit of plaintiff’s attorney he says he gave the defend- 
ant until 4th March, 1871, to file an answer to said complaint. 

The attorney of letendant made affidavit that the defend- 
ant was a non-resident of the State, and that service of sum- 
mons in the case was made by publication, and that he was 
retained by the regular attorneys of defendant, resident in this 
State, to procure a copy of the complaint, and furnish the 
same to said attorneys. That he did not furnish any copy to 
defendants regular attorneys until the latter part of April, 
1871, when plaintiff's attorney gave affiant a copy, which was 
duly ae 

The regular attorneys of defendant made affidavit that they 
had mistaken the time ‘when Chatham Superior Court was 
held, and by reason thereof the answer of defendant had been 
delayed and was not filed in the case till the second week of 
the Spring Term, 1871, of Chatham Superior Court, when 
said Court had adjourned, having during the term rendered a 
judgment against defendant. They further declared that de- 
fendant had a meritorious defense as they were informed- 

His Honor, upon consideration, adjudged that the motion of 
defendant be denied and that he pay the costs, from which 
judgment the defendant appealed. 


H, A. Léndon for plaintiff. 
No Counse! for defendant. 


Reapg, J. In an application to a judge or to the Court be- 
lew, to vacate a judgment under C. C. P. Sec, 133, for execus- 
able neglect, &c., it is the duty of the Judge: first, to find the 
facts, as they would be set out in a special verdict, and then to 
declare the law upon the facts. When this is done and there 
is an appeal to this Court, we take the finding of the facts by 
His Honor as conclusive; and we review his opinion and judg- 
ment as to the law. Because, whether a given state of facts 
constitutes excusable neglect, &c., under the Code, is a ques- 
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tion oflaw. But if His Honor does not find the facts and set 
them forth, how can we declare the law? Nor is it sufficient 
that His Honor should state the ¢estemony, for, as in this case, 
that may be often conflicting, and we are incompetent to try 
the facts, but he must weigh the testimony and eliminate the 
facts, and set them forth. 

In this case, His Honor set forth no facts. but has simply 
stated his conclusion of law. 

It, is, hewever, insisted that it ought to be presumed, that 
His Honor found sucha state of facts. as would justify his con- 
clusion of law. This would be the same as to say that His 
Honor could not err in his conclusion of law upon a given 
state of facts, and would make his judgment final. For, we 
repeat, how can we determine whether his law is right, unless 
we know the facts? Hudgins v. White, et al, 68 N. OC. R. 398, 
Powell vy. Wetth, at this term. 

There is error. Let this be certified to the end that His 
Honor may find the facts, &c. 


Per Curiam. Error. 
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A. W. MORGAN and A. L. SMITH vs. L. C. HUBBARD and WARREN 
MOSELEY. 


1. Itis not competent for a co-debtor to offer in evidence, an entry in writing, 
of a payment of a debt, made by another co-debtor, who died prior tothe 
institution of a suit, to recover the debt. 


2. Such an entry is the simple declaration of the debtor that the claim was paid, 
which has neither the solemnity of an oath, nor the test of a crose~examina— 
tion, whether objectionable also as made in the fedtor interest quere. 


Bland v. Warren, 65 N. C., 372, cited and approved. 


Appeal from a Justice’s judgment tried before Russell, 
Judge, at Spring Term 1871, of Sampson Superior Court. 

The plaintiffs declared for goods sold and delivered to the 
defendants and one Robert Mosely, trading as Hubbard, Mose- 
ley & Co., during the year 1860, and in support of their claim 
they read in evidence the depositions of the plaintiffs as to the 
sale of the goods, that they had not been paid for,and also the or 
der of the detendants for the property alleged to have been sold. 

The answer of the defendants relied upon the plea that said 
account had been paid off and discharged. | 

In support of the latter defense, the defendants introduced 
the defendant L. C. Hubbard, who testified that the book of- 
fered in evidence belonged to their firm, in which was kept all 
the debts owing by them. That Robert Mosely, one of the 
firm generally attended to the settling the claims against the 
firm, and this book showed in the handwriting of said Mosely 
that this claim was paid off. That Mosely died in July 1855, 
and that prior to his death he had always kept the books in a 
correct, business-like manner. This evideuce was objected to 
by the plaintiffs, but received by the Court. Verdict for de- 
fendant. Rule, &c. Judgment and appeal. 


J. W. Hinsdale for plaintiffs. 
No Counsel for defendants. 
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Reanz, J. It not being controverted, that the goods were 
furnished to the defendants by the plaintiffs, and the plaintiffs 
having testified under the solemnity of an oath, and under the 
test of a cross-examination, that the bill had not been paid, it 
would excite surprise that the jury should have found the bill 
paid, upon the simple declaration of the defendant, that he 
had paid, which declaration had neither the solemnity of an 
oath, nor the test of a cross-examination. And, surely the 
entry by the defendant in his book opposite the statement of 
the bill “paid,” can have no other force or effect than a simple 
declaration of the defendant. It is conceded however, that 
we could not consider the mere weight of the evidence that 
was for the jury. All that we can do is to say whether the 
simple declaration of the defendant, the entry in the book, 
“paid was competent evidence for the consideration ot the 
jury. It is well settled that it was not. Iirst, because, it was 
not under oath; second, because it had not the test of a cross- 
examination. It would be liable to the further objection that 
the entry was in interest of the party making it; but proba- 
bly, that need not be considered now, as a party is allowed 
to give evidence for himself, the only reason for mentioning it, 
is to distinguish it from the case where a third person, as clerk 
makes an entry in the regular course of busines, and dies, the 
entry is evidence, not proof but evidence, for the consideration 
of the jury, this has been allowed from the necessity of the 
case, and because of the absence of any interest in the clerk to 
make a false entry. 

And now it is insisted, that inasmuch as the entry of a de- 
ceased clerk is evidence, because there was no interest to affect 
it, and inasmuch as the interest of a party does not now ex- 
clude his testimony, the entry by a deceased party, ought to 
stand upon the same footing as the entry by a deceased clerk. 
But the answer is, that the Statute has only made a party in 
interest competent to testify under oath, and a cross-examina- 
nation, and does not go to the extent of allowing simple dec- 
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larations of the living, or written entries of the dead party. 
A like question was lately before usin Bland v. Warren, 65 
N. C., 372, 

There is error. 


Per Curiam. — Venire de novo. 


CHARLES WOODLEY vs. W. E. BOND Executor of A. W. MEBANE, Dee’d. 


An o verseer who contracts to carry on a farm for the owner at a fixed salary for 
the year, is entitled to recover for the value of his services, where he quits his 
employer before the expiration of the year, because this employer sells out 
the plantation, stock and crop, and directs the overseer to remain and carry 
out the contract with the purchaser of the plantation. 


Civil action tried before Pool, Judge, at Fall Term, 1871, of 
Chowan Superior Court. 

It was in evidence that the defendant’s testator hired the 
plaintiff as overseer of his plantation, in Bertie county, for the 
year 1870, for the sum of $625. On the 28th of July, 1870 
the defendant’s testator sold the plantation, crop and stock tc 
Augustus Holley ; that it was at the time of said sale agreed 
between Holley and the defendant’s testator, that the plaintiff 
was to remain through the year upon the same terms, to occu- 
py the same: position ; and by Holley that the sale was not in- 
tended to interfere in any way with the contract between him 
and the defendant’s testator. 

After the sale to Holley, the defendant’s testator wrote to the 
plaintifi a letter reciting the above facts, which was received 
by the plaintiff on the 29th of July, 1870; that he declined to 
act upon this letter, and refised to let Mr. “Holley have posses- 
gion, saying that he would see Mr. Mebane (the defendant’s 
testator) and find out what he meant. 
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On the 3d of August, 1870, the plaintifi saw the defendant’s. 
testator, and demanded the full contract price for his services 
for the year, and being refused he left the plantation. 

The defendants counsel asked the Court to charge the jury, 
that there was no evidence that detendant’s testator had dis- 
charged the plaintiff from his service; that the sale to. Holley 
during the year, under the circumstances, did not justify the 
plaintiff in abandoning the contract, and having done so, he 
was not entitled to recover at all. 

His Honor charged the jury that there was no evidence that 
defendant’s testator had discharged the plaintiff, and that up- 
on the sale being made during the year, the plaintiff had the 
right to put an end to the contract, and having doneso, he was 
entitled to recover for the time he had served that proportion 
of the amount stipulated for theservice for the year. 

Defendant excepted verdict. Rule, &:., judgment and ap- 
peal. 


No Counsel for plaintiff. 
Gilliam for defendants. 


Dick, J. The plaintiff contracted to serve the testator of the 
defendant as an overseer on a farm for one year. Before the 
term ot service had expired, the said testator without the 
knowledge or consent of plaintiff, sold and delivered posses- 
sion of said farm to Augustus}Holley, and left the farm a few 
days after the sale. | | 

The agreement between the plaintiff and testator was a 
personal contract, and its benefits and obligations did not in 
any respect pass with the land to Holley. Various consider- 
ations besides the wages agreed upon, may have induced the 
- plaintiftnot to enter into the contract. Itmay be that he would 
not served Holley at any price. The contract consisted of 
mutual engagements between the parties which established 
the relation of employer and overseer, and as this relation 
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was ended by the action of the testator, the plaintiff was at 
liberty to regard the contract as rescinded, leave the farm, 
and bring suit upon a guantwm meruit for seryices rendered 
at the instance and request of testator. 

2 Parsons on Cont. 3%, 523, 678. Robeson v. Drummond, 
2B& Ad. 303. Planche v. Colborn, 8 Bing. 14- 2 Smith L. 
ki. 18,19, (notes on Cutler v. Powell.) 

The principles involved in this case are so well founded in 
natural justice, that they need no further disenssion or cita- 
tion of authority. 

There is no error. 


Prr Curiam. Judgment affirmed. 


JOSEPH MERWIN os, JOSEPH L. BALLARD. 


i. A'statute is to be construed prospectively unless contrary intention be clear- 
ly expressed therein. Therefore, where an action was commenced on the 18th 
day of March, 1870, and subsequently the Legislature passed an act changing 
the mode of procedure, it can have no application to such cause, and the action 
must be tried according to the law existing at the commencement of said ac- 
tion. 


2. When anaction under the old system was brought for goods sold and delivered 
to the defendant, and he demurs thereto, if the Court overrules the demurrer, 
it would be irregular to grant a final judgment, but such judgment must be 
only interlocutory, and the inquisition of a jury is necessary to ascertain the 
-yalue of the goods so sold after having the proofs of both parties to the action. 


Parker & Gatling vy. Smith, 64 N. C. 201, Hamlet y. Taylor, 5 J ones, 36, cited 
and approved. . 


Petition to rehear this case, which was decided at January 
Term, 1871, and reported in 65 N. C. 168. 
The facts upon which the petition is based, are found in the 
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opinion of the Court in the volume referred to. Petition was 
filed at January Term, 1871. 


Moore & Gatling for petitioner. 
Battle & Sons contra. 


Dicx,J. The various changes made in the C. C. P. by the 
Legislature have tended to produce some confusion in plead- 
ing and procedure in the Courts, and have given rise to many 
questions as to the proper construction of these amendatory 
statutes. 

The act ratified on the 28th day of March, 1870, chap. 205, 
was not called to our attention when this case was argued at a 
previous Term, (65 N. C. R. 168) but it does not affect that 
decision. The act, in express terms, is declared to be in force 
from and after its ratification, and it had no operation previqus 
to that date. /Zamlet v. Taylor, 5 Jones, 36. 

This action was commenced on the 18th day of March, 
1870,—-ten days before the ratification of said act—and was 
brought in accordance with existing law as set forth in the 
opinion heretofore filed in the case. The subsequent statute 
did not deprive the plaintiff of his rights. A statute, upon 
obvious principles of convenience and justice, must in general 
be construed as prospective in its operation. It must be con- 
strued as intended to regulate the future conduct and rights of 
persons, and not to apply to past transactions. This elemen- 
tary rule of construction may be changed by the Legislature, 
but such intention must be sufficiently expressed by the stat- 
ute, As no contrary intention is manifested in the act which 
we are considering the general rule must prevail, that the law 
as it existed when this action was brought must decide the 
rights of the parties litigant. Zttchcock v. Way, 6 Ad. and L. 
24.9. 

Under the old rules of pleading, by which this case was gov- 
erned there was no error in overruling the demurrer and enter- 
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ing judgment for the plaintiff. The expression “final judg- 
ment,” used in the former opinion, must be understood as dis- 
tinguising it from a judgment of respondeat ouster. The abso- 
lute judgment entered for the plaintiff is irregular as it was 
taken contrary to the course and practice of the Courts, and it 
must be set aside, although it is not complained of by the 
defendant in his assignment of errors. 

This action is upon an openjaccount and sounds in damages; 
and the judgment upon demurrer, like a judgment by default 
in such cases, can only be interlocutory, and the amount of 
damages must be ascertained by a jury upon a writ of enquiry. 
1 Saunders &., 109. note 1; Tidd 568, 740. Upon this in- 
quisition the plaintiff is only entitled to such damages as 
the jury may assess after hearing the proofs of both parties to 
the action. Parker & Gatling v. Sinith, 64 N. ©. 291. 

The irregular judgment in this case must be set aside and an 
interlocutory judyment entered, and then the case is remanded 
to the Court below that a writ of enquiry may be issued to as- 
certain the damages to which the plaintiff is entitled. 

As this is only a modification of the previous judgment, 
neither party is entitled to costs. 


Per Curiam. Judgment set aside and case remanded. 
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W. H. POWELL os. BENJAMIN SMITH. 


i. Where a promissory note was.given by A as principal and Bas surety, the con-- 
sideration of which was the hiring of a substitute in the Confederate States army 
and afterwards the surety, at the request of the principal, paid offeaid note at ite. 
yalue, and the principal gave his note to the surety for the amount paid; Held, 
that the last coutract was a new and independant one founded upon the consider- 
ation of money paid at the request of the principal ard that it was not affected 
by the illegality of the original note, nor by any knowledge which the surety 
may have had of that fact. 


H 


This was a civil action tried before Watts, Judge, at Fall 
Term, 1871, of Franklin Superior Court. 

The jury found a special verdict in these words : 

“That on the 10th day of October, 1862, the defendant, 
Smith, with one W. H. Davie, as surety, executed a note under 
seal to G. W, Blacknall, for $1,500. The consideration of the 
note was the hiring of a substitute to take the place of the said 
Smith in the army of the Confederate States, on the 25th of 
April 1863. Smith paid on said note $500, afterwards the 
note was endorsed by Blacknall to one Burwell. By agree- 
ment between the principal of the note and the surety, Davie, 
he (Davis) paid to Burwell, the holder, five hundred and four 
dollars on the 21st July, 1866, which Burwell accepted in full 
discharge of the note and sarrendered it to Davis, therenpon 
Smith gave his note to Davis for $504.00, and took up the 
original note. Davis transferred the note in suit without en- 
dorsement to W. H. Powell, who had notice of the considera- 
tion. Credits had been entered on the note as payments by 
Smith at different times. The excess over two hundred dol- 
lars had been remitted at the time of bringing the suit before 
a Justice of the Peace, That there is now due on said note 
the sum of two hundred dollars with interest from February 
3d, 1871.” | 
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Upon the special verdict, His Honor was of opinion that 
plaintiff was not entitled to recover. A verdict was entered 
for the defendant. Judgment for costs. Plaintiff appealed to 
the Supreme Court. 


Jones & Jones for plaintiff. 
A, M. Lewis and C. M. Busbee for defendants. 


Dick, J. The jury find in their special verdict that a note 
tor money which was used in hiring a substitute in the Confed- 
erate army ; was executed by defendant and Davis as surety, 
to Blacknall, who assigned the same to Burwell. Several 
years afterwards this note was paid off at its scaled value by 
the surety Davis, at the request of his principal Smith ; and 
the note which is the subject of this action, was executed by 
Smith to Davis, who assigned the same to the plaintiff. 

This is a new and independant contract, founded upon the 
consideration of money paid at the request of the defendant by 
Davis, and his knowledge of the illegality of the original bond 
does not vitiate this new transaction. Questions of this char- 
acter have been the subject of much discussion and some con- 
flict in the English Courts, and some of the leading cases were 
ably and elaborately reviewed by Chief Justice Marshall in 
the case of Armstrong v. Toler, 11 Wheaton 258, and the 
principle governing their case is distinctly enunciated. 

“The proposition stated by Lord Mansfield, in askney v. 
Reynous, that if one person pay the debts of another at his re- 
quest, an action may be sustained to recover the money, al- 
though the original contract was unlawtul, goes farin deciding 
the qnestion now before the Court. That the person who paid 
the money knew it was paid in discharge of a debt not recov- 
erable at Jaw has never been held to alter the case. 

A subsequent express promise is, undoubtedly, equivalent to 
to a previous request.” 
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There was error in the ruling of His Honor, and there must 
be judgment in this Court for the plaintiff on the special ver- 
dict. 


Prr Curiam. Judgment reversed. 


EMILY MOYE 2s. DANIEL CODGELL and ancther. 


1. Pending a motion to set aside an action, and cause satisfaction of judgment, 
upon which it was based to be entered upon a record a Judge of the Superior 
Court, can in the exercise of a sound discretion, submit such issues of tact te 
a july arising on conflict of testimony as he may deem proper, and this Court 
will not attempt to control its exercise. 


%. Under our present system, Courts of law and equity have been blended. 


%. Whena Judge of the Superior Court has power to pass upon questions of 
fact, in the administration of justice, and he becomes perplexed by a conflict 
of testimony he may and should enlighten his conscience by referring their 
solution to the determination of a jury, and in the meantime to cause the exe~ 

cution to be superseded. 


4, A juryisthe appropriate tribunal to determine matters of fact rendered 
doubtful by contradictory evidence. 


5, AJudge may refer all questions of fact, which he can lawfully determine to 
the decision of a jury. 


The cases of Freeman vy. Bibb, 65 N. C. R., 128, and Hedman v. Redman, 6 N. C. 
R., 546,$cited and approved. 


This was a motion made in the Superior Court of Wayne 
county, on notice by the defendants to set aside an execution 
and have satisfaction of the judgment entered of record many 
affidavits exhibiting great conflict of testimony, were submit- 
ted to His Honor, Judge Clarke. 
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His Honor erdered issues arising on the conflicting evidence 
to be submitted to a jury, and a supersedeas to issue in the 
meantime until a new trial could be had. 

From this order of His Honor, the plaintifis appealed to 
this Court. The transcript is so contused and unintelligible 
that but for the assistance of His Honor, who delivers the 
opinion, no report could be made. 


Battle & Sons for appellant. 
Faircloth, Bragg & Strong for appellee. 


Dick, J. There is great confusion, and a number of un- 
necessary papers in this transcript ; and we would have found 
much difficulty in understanding the case, but for the expla- 
nations of counsel, 

The plaintiff obtained a judgment against the defendants, 
and had an execution issued thereon. The defendants madea 
motion in the cause, founded upon affidavits, to have the exe- 
cution set aside, and a satisfaction entered upon the record. 
His Honor atter hearing affidavits on both sides, was not satis- 
fied as to facts in the case, and ordered, “that the execution be 
superseded, and that proper issues of facts be made up, to be 
submitted to ajury,” &e. The defendants adopted the proper 
course of procedure, and the Judge had the right to snper- 
sede the execution, and determine the matters of fact invelved 
in the-controversy. Foreman v. Bibb, 65 N. C. R., 128. 

The only material question presented to us in the argument 
of counsel, is whether the judge had a right to direct. issnes of 
fact to be referred to a jury ! 

Under the present system, courts of law and courts of 
equity have been blended, and both legal and equitable reme- 
dier are now enforced and administered in the Superior Court 
The Judge of such court is invested with most of the power 
formerly exercised by a chancellor. | 

When he has the power to pass upon questions of fact in 
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the administration of justice, and he is perplexed by a conflict 
of testimony, he may and he should enlighten and satisfy his 
conscience by referring them to a jury, which is the appropri- 
ate tribunal to determine matters of fact, rendered doubtful by 
contradictory evidence. Medman v. Redman, 65 N.C. R., 
546. 

Under the C. C. P., the parties to an action may agree to 
submit cssues of fact joined by the pleading to the decision of 
the Court, and the Judge may refer all questions of fact which 
he can lawfully determine to the decision of a jury, when a 
doubt arises in his mind from a conflict of testimony. 

We cannot interfere with the ruling of His Honor, and we 
are satisfied that the order complained of was made in the 
exercise of a wise discretion. 

There is no error, 


Per Curgiau Judgment affirmed. 
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DOE on the demise ot AMELIA KIRKMAN os. JAMES H. DIXON, ei ai. 


1. A- judgment appealed jrom niust be affirmed in this Court, no error being as 
signed on the record, in cases where the statement as prepared by the appel- 
lant has been returned with objections and the appellant had failed to apply to 
the Judge below, to give the parties a day to settle the case is prescribed by 
sec, 801, C. C. P. 


2 In such case, upon proper affidavit, an order will be made to the Judge to 
certify a statement but if the Judge returns to such order that no application 
to settle the case had been made, the appellant as without remedy. 


1 


o. Whether relief in such case is obtainable under section 188, Code Civil Pro- 
cedure, guerre. 


This was an appeal from a judgment rendered herein by His 
Honor, Judge Watts, at Spring Term, 1871, of Craven ears 
rior Court. 

In this Court a motion was made by the defendant’s counsel 
to dismiss the appeal, based on affidavit that the case appear- 
ing in the transcript, which is only signed by the counsel for 
appellant, was returned by him to plaintiff with his specific 
amendments attached thereto. 

Thereupon a notice was ordered to issue to Judge Watts, to 
show cause why a mandamus should not issue to him to compel 
him to forward the statement of the case. 

To this Judge Watts responds, that no applieation was ever 
made to him to settle the case, &c. 

The motion to dismiss being renewed at the present term 
on the calling of the cause, and nothing more appearing, the 
following opinion is delivered by the Court: 


J. H. Haughton and Battle & Sons for the appellant. 
George Green for the motion. 
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Reape, J. When the plantiff appealed it was her duty to 
prepare a concise statement of the case, &c., and have the same 
served on the respondent. 

What was intended to besuch statement was prepared by the 
plaintiff, and was returned by respondent with his objections. 
It then became the duty of the plaintiff to apply to the Judge: 
to give the parties a day before him to settle the case. C. C. 
P., 301. This it seems, was not done by the plaintiif. 

The case, therefore, being betore us simply upon the record, 
and no assignment of errors, all that we can do is to afirm the 
judgement. 

Upon affidavit and motion of plaintiff at June Term of this 
Court, an order was made that the Judge below certify a state- 
ment of the case, or show cause why a mandamus should not 
issue. 

The Judge shows cause that no application had been made 
to him as required by C. C. P., 301. And of course there is 
no ground for a mandamus. 

Whether the C. C. P., 133, allows of any relief for the plain- 
tiff, by motion below, to have the judgment vacated, upon the 
eround of mistake, surprise, inadvertence, or excusable neglect 
and to have leave to amend the proceedings so as to make them 
conform to the provisions of the Code, is not now for our con- 
sideration. 

There is no error, Affirmed. 


Per Curiam. Judgment affirmed. 
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JUHN WILSON vs. THOMAS D. HOLLEY. 


‘1. Where the defendant gave a receipt to the plaintiff for all the fishing mate- 
rials, and ‘“‘apparatus owned by W. & H.,”’ it is competent for plaintiff to show 
that defendant represented that all of saidseine, &c., was at a particular place, 
as such evidence tends to show where plaintiff was to receive the articles pur- 
chased. 


‘2. Where the complaint alleges no fraudulent representation in the sale of per- 
sonality, it is not proper to charge the jury that plaintiff is not entitled to 
recover for-a fraudulent representatiou, as there is no such issue raised by the 
pleadings. 


3. It is not error to refuse any instructions asked upon an unhypothetical state 
of facts. 


4, Where the defendants contractéd to sell to the plaintiff all the fishing mate- 
rials belonging to them as a firm, and removed a part thereof, the plaintiff is 
entitled to recover the value of the part thus removed, whether the removal 


took place before or after the sale. 


Civil action tried before Pool, Judge, at Spring Term 1871, 
of Bertie Superior Court. 

It was proved that the plaintiff and defendant were in 1868 
partners in fishing, under the name of Wilson & Holley, and as 
uch owned a seine, rope, cork, &c., and all the ontfit of a 
river fishery, and had fished in the Spring of said year at 
Eaton house fishery on the Chowan River, At the expiration 
of the fishing season of said year, the seine, rope, &c., were 
‘stored in a house on the beach of said fishery after the usual 
drying process. The plaintiff lived twelve miles from the 
gaid fishery, whilst the defendant lived less than two miles, 
therefrom, and was the active partner of the firm. 

On the 27th day of October 1868, in consideration of $800, 
cash then paid by the plaintiff to the defendant, the latter 
sold to him all the defendant’s share and interest in and to 
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said seine, &c., when the defendants gave to plaintiff a receipt 
“in full for all the fishing materials and apparatus owned by 
Wilson & Holley.” 

The plaintiff testified that at the time of said sale, the de- 
fendants represented that all of said seine, &c., was at the Ka- 
ton House fishery. 

The defendant testified that he made no such representa- 
tion, 

The plaintiff further testified that he took possession of the 
seine, &c., in November 1868, but made no personal exami- 
nation thereof, until February, 1869, when he discovered that 
1,000 yards or more of the seine, much of the rope, and a por- 
tion of the corks were gone. 

On the day of the discovery plaintiff met the defendant and 
informed him of his loss, whereupon the defendant made a 
calculation and said that there ought to be yards, which 
was right; but the defendant said nothing about his having 
carried some of it to Mount Gold, his residence. 

One Slaughter testified that during the latter part of Octo- 
ber or first of November, 1868, he saw the deferidant with a 
wagon, and team and a driver at the EKaton House fishery. 
Late in the evening of the same day he saw the same wagon, 
team and driver going from the direction of the Haton House 
fishery, towards the home of defendant, and that he saw on the 
wagon something he thought to be seine and rope. 

There was evidence tending to show that the lost material 
was worth at least three hundred dollars. It was also in evi- 
dence that the forty yards of seine, which the defendant ad- 
mitted that he used was of much less value, and that the 200 
yards of seine which he admitted he carried to his residence 
was of less value than three hundred dollars. 

The defendant testified that he nad carried to his house 200 
yards of old seine, 60 yards of rope, and about 50 corks, which 
he intended to convert into a hand seine, but had failed to do 
so; that the same had been used for three seasons, and was 
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unfit for a large river seine; that in March, 1869, he carried 
the same back to Eaton House Fishery, and used during the 
fishing season of 1869 about 40 yards thereof; and that the 
balance has been at said fishery ever since April, 1869, subject 
to the order of the plaintiff, who has not demanded any part 
thereof; that the materials carried away by him were not 
worth more than the amount tendered. 

The defendant excepted tothe admisibility of the evidence 
on behalf of the plaintiff, that at the time of the sale the de- 
fendant represented all of the seine, &c., to be at the Eaton 
House Fishery. | | 

The defendant requested His Honor to charge the jury: 

1st. That plaintiff can recover only for the conversion of 
said seine and rope, but not for any alleged fraud, or fraudu- 
lent representation of said seine or rope. 

2d. Ifthe jury believe from the evidence, that the defendant 
removed a portion of the seine and rope from the Eaton House 
Fishery before the date of the contract of sale to the plaintiff, 
and has on hand now all of said seine. and rope, except 40 yards 
of seine, subject to the demand of the plaintiff, then he can re- 
cover only the value of the 40 yards of seine. 

Both of these instructions were refused by His Honor, wha 
charged the jury: 

Ist. That if the defendant removed the seine, rope, &c., 
after the sale, the plaintiff’s right to recover was conceded. __ 

2d. If the defendant removed any part of the seine, rope, 
&c., beyond the reach of the plaintiff, and thus failed to deliv- 
er all which he purported to sell, the plaintiff should recover 
the value of that part thus removed, whether the removal 
took place before or after the sale. 

Verdict for plaintiff for $300. Rule, &c., judgment and 
appeal. 


H, A. Gilliam and Bushee & Busbee for plaintiff. 
Barnes, John A. Moore and W. NW. H. Smith for defen- 
dant. 


JANUARY TERM 1872. 414 


JoHN WILSON v. THomMas D. HoLuey. 


Reapz, J. 1. We see no force in the objection of defen- 
dant to the admission of evidence to show, that at the time 
of the sale he represented to the plaintiff that all the seine 
&e., sold was at the Eaton House Fishery. It was evidence 
to show that was the understanding of the parties, that the 
plaintiff was to receive the articles at that place, and to show the 
obligation on the part of the defendant, to deliver them at 
that place, if he had them in his possession at another place. 

9. The defendant was not entitled to the instruction pray- 
ed for, “that the plaintiff was not entitled to recover for any 
fraud or fraudulent representation of the defendant,” for the 
reason that there was no claim or demand on the part of the 
plaintiff, to recover upon such grounds, but only for the value 
of the seine, &e. 

3. The defendant was not entitled to the instruction prayed 
tor, “that if he, the defendant, had theseine, &c., from the Ea- 
ton House lishery, before the sale to plaintiff, and has on hand 
the same subject to plaintiff’s demand, the plaintiff is not enti- 
tled to recover.” Because such instruction would have nega- 
tived the idea, that the defendant had represented the goods to 
be at the Eaton House Fishery, and that it was his duty to de- 
liver them there, and would have assumed the fact, which does 
not appear, that the defendant had disclosed to the plaintiff 
that the goods were not at the Eaton House Fishery, but were 
in the defendant’s possession subject to the plaintifi’s order. 

The defendant’s exceptions to the evidence being without 
force, and not being entitled to the instructions which he pray- 
ed tor and the instructions given, appearing to us to have left 
the case fairly with the jury. 

There is n> error. 


Per Curram. Judgment affirmed. 
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SAMUEL WEBER and wife vs. BENJAMIN TAYLOR ef al. — 


This Court has no power to order a certiorari without requiring bond and secu- 
rity thereon. 


This was an application made to this Court for a certiorari 
without giving bond and security, upon affidavit of insolvency, 
and certificate of counsel of merits. An order nist was made 
and notice to the defendants, and this counsel was given, and 
was argued at the present term. 


Leler for the petitioner. 


1. It is discretionary with the Court whether any pauper can 
sue in it. 

2. Acts 1868~-’69, p. 220, prescribe that any Judge, &c., 
may authorize any person to sue in forma pauperis. 


Battle & Sons contra. 


Prarson, 0. J. The only question presented is as to the 
vower of this Court, to grant a writ of certiorarz, in the na- 
ture of an appeal, without requiring bond and security as in 
case of appeal. Upon the petitioners filing an affidavit such 
as would be required in the Superior Court to support an 
order for leave to sue in forma pauperts. 

“To render an appeal effectual for any purpose a written 
undertaking must be executed on the part ot the appellant by 
at least two securities,” &c. This takes away the right of 
appeal without security, and we are forced to apply it to a 
certiorari, which is to answer for the purpose of an appeal. 
©, C. P., sec. 308. 

If permitted to speculate upon the reason for not allowing 
an appeal in forma pauperis it it might be suggested that it 
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was supposed that the judgment of a Superior Ceurt, raised 
so strong a presumption against the party, that it was not 
right to allow the litigation to be proceeded in further, unless 
the costs of the other party and of the officers of the Court 
were secured. 

Certiorare refnsed. 


Pur Corram. Rule discharged. 


EDWARD C. TURNER vs. GILBERT A. LOWE. 


1. The principle that a tenant cannot dispute his landlord’s title isin fall force, 
but a tenant was never prevented from showing an equitable titlo in himself, 
any facts which would make it inequitable to use his legal estate to deprive 
him of the possession. 


2. For this purpose, formerly, the tenant was driven into equity, but under the 
present system, the tenant in such cases can avail himself of such equitable de- 
tence by his answer. 


3. If such a defence cannot be set up in a Superior Court, it cannot be any- 
where, as we have no separate Courts of Equity. 


The case of Callowaz’ v. Hamby, 65 N. C. R. 631, cited and approved. 


This was a civil action brought to recover the possession of 
land, tried before His Honor Judge Cloud, and a jury at 
Spring Term, 1871, of Surry Superior Court. 

The plaintiff claimed as landlord, &c. The defendant ad- 
mitted the alleged tenancy, but in his answer set up ag a coun- 
ter-elaim various facts, which he claimed constituted an equit- 
able defence to the action, and proposed to give evidence there- 
of on the trial. His Honor rejected the evidence, and a ver- 
dict was, under the instructions of His Honor, found for the 
plaintiff, and from the judgment rendered thereon the defen- 
dant appealed. 
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It is deemed unnecessary to set forth the particulars of the 
proposed equity, as the case in this Court is made to turn uf- 
on the right of the defendant to set up an equitable defence ; 
this Court assuming that His Honor intended to reject all evi- 
dence intending to support an equitable defence. 


Masten tor plaintiff. 
No counsel for defendant. 


Ropman, J. The rule that a tenant cannot. dispute his land- 
lord’s title, has not been impaired by any recent legislation or 
by any recent decision of this Court. [t holds good now where- 
ever it formerly did. 

But a tenant might always show an equitable title in himself 
against the legal title of his landlord, or any tacts which made 
it inequitable in the landlord to use his legal estate to turn 
him out of possession. 

When law and equity were administered by distinct triba- 
nals, the tenant wa’ obliged to go into a Court of Equity tor 
that purpose. But now that they are administered by the 
same Conrt, and without any distinction of form the tenant 
can set up in his answer any equitable defence he may have 
to his landlord’s claim. Calloway v. Hamby, 65 N. C. BR. 631, 
is a case in which that was successfelly done, and the defen- 
dants were held entitled to a specific performance of the plain- 
tif’s covenant to convey the land. If such a defence cannot 
be set up in a Superior Court, it cannot anywhere, for we have 
no separate Court of Equity. 

We have not been at liberty to consider the particular equi- 
ty set up in this case. The Judge refused to hear it on the 
ground that no equity would avail as a defence. In this he 
he erred. 

Judgment reversed and the case remanded. 


Per CURIAM. 
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G. W. REID and JACOB ALLEN #s, WILLIAM SPOON et al. 


1, lt is well settled that a judgment rendered aceording to the course of the 
Court, cannot be collaterally impeached. 


2, Judgments of Justices’ Court, regularly docketed upon the judgment dock- 
et of the Superior Court, form no exception to the principle above stated. 


This was a civil action brought to recover the possession of 
land, tried before His Honor, Judge Tourgee, at Spring Term, 
1871, of Randolph Superior Court: 

Several points were made on the trial, but as the case is 
made to turn on one only, it is deemed unnecessary to state 
them. 

The plaintiffs on the trial, in support ot their title, offered in 
evidence the record of the judgment docket of the Superior 
Court, containing the transcript of a judgment of a Justice of 
the Peace, against the defendant William Spoon, that an exe- 
cution had duly issued thereon, and thereunder the land had 
been sold and purchased by the plaintiff. 

The defendants objected to this evidence on the ground that 
it appeared from the original papers in the case before the J us- 
tice, which had been theretotore offered in evidence and re- 
jected, that the action was not brought in the name of the real 
party in interest, and that *the judgment docket contained a 
mere copy of the Justices’ judgment. 

This objection was sustained by His Honor, and the evi- 
dence excluded. 

There was verdict and judgment for the detendants, and the. 
plaintifis appealed. 


Scott & Scott for defendants. 
Mendenhall & Staples for plaintitf. 
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Boyprn, J. It has repeatedly ‘been decided by this Court, 
that a judgment rendered according to the course of the Court 
cannot be collaterally impeached. The plaintiffs showed a reg- 
ular judgment taken betore a Justice of the Peace, that the 
same or a transcript thereof, had been entered on the judgment 
docket of the ;Superior Court. A regular execution thereon 
issued, and a sale and Sheriff’s deed. This constituted a part 
of plaintiff's alleged chain of title, but His Honor rejected this 
evidence on the ground that the true party in interest, m 
the note sued upon, before the justice was not made a 
party plaintiff. Suppose this to be so, and the defen- 
dant ‘might have defeated the recovery before the magis- 
rate by taking that objection? What difference can that 
make in this case? The judgment binds the party against 
whom it was given, until it is reversed, and cannot be im- 
peached in this collateral way, the authorities cited by plaint- 
iff’scounsel fully establish that position. 

There is error. This will be certified. 


Per Curiam. Judgment affirmed. 
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JAMES TOMS +s. HENRY WARSON, 


1. Under the provisions of the C. C. P., an attachment is not the foundation of 
an independent action, but is a proceeding in the cause, in the same actien ai- 
ready commenced, is an aneiliarv remedy and collateral to such action. 


%. Hence a stranger to the action in aia of which the attachment is issued, hae 
no right to intervene, and make himeelf party thereto, though upon proof af 
interest in the property attached, he may be allowed to make upa collatera 
iseue of title. 


This was a petition filed by Crawford and Murray in the 
above-nauied cause, and heard betore His Honor, Judge Hen- 
ry, at Fall Term 1871 of Buncombe Superior Court. 

Toms had brought suit against Warson on{ notes, and while 
the same was pending, Toms sued out an attachment, and 
caused the same to be levied on certain land claimed by Craw- 
tord and Murray. 

Therefore Crawford and Murray filed their petition to be 
allowed to intervene in the original action, and contest the 
plaintiffs right to recover against Warson on the notes Hie 
Honor declined to grant the demand of the petition, and frou: 
this determination Crawford appealed. 


M. Erwin tor appellant. 
D. Coleman and J. Hf. Merrimeon. tor appellee. 


Ropman, J. In January 1869, the plaintiff commenced an 
action in Buneombe Superior Court against defendant upon 
two notes. Afterwards, while the action was pending, and 
undetermined, the plaintiff applied to the clerk of that Court 
pon affidavit for an attachment which was issued, and retorn- 
ed levied on certain lands in Henderson county, and also on 
certain lands in Buncombe county. On the return of the 
attachments, the defendant put in an answer, denying that he 
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was the owner of the property attached, &ec., and the clerk 
thereupon returned all the papers connected with the attach- 
ments to the Superior Court in term time for the trial of the 
issues thus irregularly joined between the plaintiil and de- 
fendant. 

Crawford and Murray, appeared before the Judge, the for- 
vaer Claiming the lands levied on in Henderson, and the latter 
those in Buncombe, and they moved the Judge to allow them 
to become parties to the original action on the note. This he 
refused, but allowed them to become parties to the collateral 
issues respecting the title to the property levied on. From 
this refasal they appealed. 

7. The summons and complaint by the plaintiff as a ground 
for his motion for the attachment were unnecessary. The 
anotion for an attachment is a motion in the original action. 
it must be founded on a proper affidavit, and should be in 
writing. The defendant may oppose the granting of the at- 
tachment in the first instance if he has notice of the applica- 
tion, or he may eome in afterwards ard move to vacate it, 
either in defects in the plaintiff’s case, or on counter affidavits, 
as the nature of thecase may require. But he cannot plead to 
the attachment in a technieal sense. To do so was irregular. 

Crawford and Murray might have appeared before the 
elerk and moved there to be allowed to be made parties, when 
they could have set up their title to the property. When 
issues of fact were thus joined, the clerk should have sent 
them: up to the Judge of the Superior Court to be tried there. 

2. But as this was not done, and the clerk had sent up the 
issues between the plaintiff and defendant, arising out of the 
attachment, and they were then pending before the Judge, 
Crawford and Murray might well apply to him to beceme par- 
ties to that collateral issue, for the purpose of asserting their 
respective claims to the property. This the Judge offered to 
allow them to do. 

3. But they had no right to become parties to the original 
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action on the note. In the matters at issue in that action, 
they had no interest to be affected by any judgment which 
might be given. There was no reason for their intervening. 
They were strangers to that controversy, and could neither be 
benefitted or prejudiced by its result. The Judge properly re- 
fused to allow them to become parties. If they had so moved, 
the Judge might have made an order suspending the sale of 
the property attached until after the determination of the 
collateral issues respecting the title, and no doubt he would 
have done so, but whether he had or not, all purchasers of the 
land in Buncombe, would have been aftected by notice of the 
claim to that, and Crawford by filing a notice of das pendens 
in Henderson county, as provided by sec. 90, C. C. P., cowd 
have aftected with all purchasers of the propecty in that 
county. 

There is no error. Let this opinion be certified to the Supe- 
rior Court of Buncombe, to the end that it may proceed in the 
action according to law. 


Per Crriay, NO error. 
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J. B, LEGGETT os. THE HEIRS-AT-LAW OF BENJAMIN LEGGETPT. 


Tt is erroreous for a Superior Court to pronounce any jndgment, if the facts are 
controverted, unti] the same have been ascertained in some of the modes pro- 
vided for. 


This was an appeal from the Superior Coart of Martin. 

One Biggs, a creditor of the plaintiffs intestate moved in 
the above entitled cange which was a petition to make real es- 
tate assets, on notice to set aside a sale of the real estate on cer- 
tain grounds. 

This motion was supported by allidavits, and the facts con- 
stituting the basis of Biggs’ motion were controverted by coun- 
ter-attidavits, filed on behalf of the plaintiff. 

The Court, without proceeding first, in any way, to ascertain 
the facts, made an order setting aside the rnle, and the plain- 
tiff appealed. 


Smith tor the appellant. 
No Counsel tor the appellee. 


Ropman. J. There is no finding of any facts in this case 
npon Which this Court can act, and so far as we can see, the 
controversy is altogether one of tact. Biggs, creditor of Ben- 
jamin Leggett alleges that John B. Leggett, executor of said 
Benjamin was authorized by the County Court of Martin, to 
sell certain lands of his intestate, that he reported a sale to his 
brothers, Joseph and William, and was about to make a title 
to them without the payment of the price, he and they being 
insolvent. | 

The executor and the purchasers deny thie and they say they 
purchased fairly and have paid the full price. 

The Judge without either finding himself that they had not 
paid, or submitting issues to a jury in order tlat the disputed 
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facts might be proved, orders the purchasers to pay the money 
into Court, and in their default that the land be again sold. 
Clearly this order should not have been until the facts 11 
controversy had been ascertained in some way. 
Judgment reversed and case remanded to be proceeded if 
according tolaw. Let this opinion be certified. 


Par Curran. Judgment reversed. 


MARY LENTILE vs. W. W. HART, 


Although issues, in old equity suits penuing in this Court, have been settled and 
ordered here, if after a verdict on them, this Court ona careful examination 
of the whole case discovers that the full merits of the controversy cannot be 
determined in the issues a8 found, it will order any other issues it deems nee— 
esary to a complete determination.* 


This was a suit in equity removed to this Court under the 
former practice, and in which after the adoption of the Con- 
stitution, issnes were ordered to try disputed facts. 

The plaintiff alleged in her bill (amongst other matters) 
that the defendant had procured from her by fraud and deceit- 
ful practices a bond for title to two lots in Charlotte, and after- 
wards that she, while bordering on mental alienation, had 
agreed if defendant would rescind that trade, she would make 
him a deed absolutely for one of the lots. 

She alleges that the deed made by her in pursuance of this 
agreement, was executed when she was incapable fiom various 
reasons to make a legal contract, and prays a rescision of the 
transaction. 


an 


Nors.—The Reporter thinks it unnecegsary to have the issue suggested by the 
Court published in the Reports. Copies have been sent to the Court below. 
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The issues which were tried, were framed with reference to 
the mental capacity, undue influence, &c., at the time of the 
execution of the deed. 

The finding on the issues having been certitied to the pres~ 
ent term, they were argued by. 


J. Hf, Welson and /f. W. Guyon tor plaintiff. 
Vance & Dowd (with whom was Patley) for detendants. 


Ropman, J, The issues upon which the jury passed were: 
too narrow. As the bill seeks also to set aside the bond she. 
gave to make a title to Hart, they should have embraced her 
state of mind at the execution of that instrument; and also 
whether any improper means were used to induce its execu- 
tion, and the value of the property agreed to be conveyed. 
Without disturbing the finding of the jury on the issues hereto- 
tore submifted, the court directs that the following issues be 
submitted to a jury in the Superior Court in Mecklenburg. 
The attorneys for the parties may add any others which they 
think material and can agree on. 


Perr Curiam. Cause remanded. 
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1. Ona metion mede to vacate a judgment under the 183rd section, C. C. P’, it 
is the duty of the Judge to find and state the facts, in order that his decision 
thereon may be revised by this Court. 


4. Iu such case. where one of the grounds was, that the action (which was cor- 
menced under the old system) had not been transferred in due lime, a state- 
ment of the Judge that ‘‘the action was transferred within the time prescribed 
by law,’’ is not a sufficient finding of the facts, but he should have stated when 
the suit was transferred. | 


The cases of Clegy v- N. Y White Soap Stone Co., at this terin, and Hudgins v- 
White, 65 N. C. R., 398, cited and approved. 


This was a motion to vacate a judgment under sec. 133, ©. 
©. P. beard before His Honor, Judge Tourgee, but at what 
time docs not appear in the transcript, except that it was withix 
one year after the rendition of the judgment. 

Among various grounds assigned for the motion, it was al- 
leged by the defendant, that the action was commenced in 
1853, and was not transferred within the time prescribed by 
law. 

His Honor was requested to find the facts upon this and 
other grounds. As the opinion is based upon the action of 
His Honor, touching this ground alone, it is deemed proper te 
confine the report to the matters connected with it. 

His Honor, on this point, professing to find the facts, states. 
that “the action was transferred within the time prescribed by 
Jaw and no further notice was necessary.” 

His Honor declined to grant the motion and the defendants 
appealed. 


Dillard & Gilmer and Scott & Scott tor the appellant, 
Mendenhall & Seales for the appellee. 
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Reape, Jd. The conclusion of His: Honor’s ruling is as fol- 
JOws : 

“Upon these facts, the Court holds that the defendant is not 
entitled to have the judgment set aside for surprise or excusa- 
dle negligence. The motion is therefore denied.” 

From this it is evident that the views of His Ilonor, as to 
what was necessary to support his conclusion of law, were cor- 
rect, i. e., that the ‘‘facts” must be found and set forth by him, 
in order that he might be reviewed on appeal. Andi it is evi- 
dent also, that his honor supposed that he had set forth all the 
faets necessary, but we find that he has inadvertently failed to 
do so in several particulars. The only one necessary for us to 
mention, although there are others, is, that it was alleged by 
defendant that the suit was not transferred from the old Court 
te the new “at the first term after the ‘new constitution, and 
that it was omitted altogether from the docket at Fall Term, 
4868.” 

Instead of finding how these facts were, His Honor simply 
declares, “That the action was transferred within the time pre- 
seribed by law.” Now it is evident that, whether the action 
was transferred within the time prescribed by law, depends 
upon the fact when it was transferred, and that fact is not stated 
by His Honor. | 

It is insisted that we ought to presume that His Honor 
found the transfer to have been at such time as was prescribed 
by law. But that would be the same as to presume that His 
Honor conld not err as to what was the time prescribed by 
law, and such a presumption would make his judgment final. 

We have discussed the same question in Clegg v. New York 
White Soapstone Company, at this term, and see Hudgins v. 
White, 65 N. C. 303. 

There is error. Let this be certified. 


Per Coram. Error. 
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DIANA GREEN efal. vs WILLIAM H. MOORR. 


J}. Where no final decree hag been rendered in a suit ia the late Court of Equity, 
it must be proceeded in according to the practice of Courts of Equity existing 
when our present Constitution was adopted. 


2, Under the former system, orders und decrees in sneh suits could only be 
made in term time. 


3. Where a petition for the sale of laud was filed iu one of the late Courts of 
Equity, no final decree having been rendered therein at the adoption of the 

Constitution, the Clerk of the Superior Conrt has no jurisdiction, and the 
Judge none except at term time, to hear and determine a petition filed in the 
cause praying for a re-sale of the property. 


Maso» v, Miles, 63 N.C. R. 564, cited and distinguished froin this case. 


This was a petition filed in the Superior Court of Wayne 
County in vacation, setting forth in substance that certain land 
had been sold under a decree of the late Court of Equity for 
Wayne County, rendered in a petition praying for the same 
for partition, filed by the present petitoners as tenants in com- 
mon thereof; that the defendant became the purchaser, and 
that the sale had been duly reported and confirmed, but had 
failed to pay the purchase money, and praying for a re-sale 
thereof 

His Honor, Judge Clarke, heard and dertermined the same 
in vacation, and ordered a re-sale of the premises. 

From which determination the defenant Moore appealed. 


Isler for the petitioners. 


When anything can be accomplished by order, an action 
will not lie. Council v. Rivers, 65 N.C. BR. 54. Legers v. 


Holt, Phil. Eq. 108. 
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‘The Courts are always open. Mason v. Miles, 68 N.O. RL 
s64. Const. Art. IV, sec. 28, 


Moore & Gatling for defendant. 


Diox, J. This snit was commenced in the late Court of 
Equity, and was regularly transfered to the Superior Court. 
It appears from the record, that an interlocutory decree for the 
sale of the land was made, but there has been no hearing upon 
further directions, and a final decree made confirming the sale 
and determining the rights of the parties. 

As the suit was in this condition when transferred to the 
Superior Court, it ought to have been proceeded in and deier- 
mined according to the rules of Courts of Equity, existing when 
the presen’ Constitution of the State was adopted. Const. Art. 
A, sec. 25. O. C. P., see. 402. 

Under the old system, orders and decrees in a suif pending 
in a Court of Equity, could only be made in term time, and 
the Chancellor had no such jurisdiction at Chambers. 

In a certain class of cases in England, the Chancellor would 
hear arguments and make decrees at his private room, but. 
such decrees were only had by the consent of the Connsel, and 
were regarded as the acts of parties rather than the action of 
the Court. 2 Daniel, ch. Pr. 1191. 

In this State the Chancellor sometimas heard. causes and 
made decrees at his private room, but it was generally done by 
the consent of parties, and his action was always regarded as a 
proceeding in Court, and so entered on the record. 

Mason +. Miles, 63 N.C. R. 564, was a case in which, un- 
der C. C. P., a motion in the cause might have been made be- 
fore the Judge out of term ; as final judgment had been ren- 
dered before the case had been transferred from the old to the 
new Court. 

The proceedings in the case for a re-sale of the land appear 
to have been commenced before the Clerk of the Superior 
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Court, who had no jurisdiction in the matter, as the transter of 
the case placed it on the regular docket of the Superior Court, 
within the exclusive jurisdiction of the Judge. 

The Judge could only hear and determine the cause in term 


time, and ]is order of re-sale made at Chambers cannot be sue- 
tained. 


The proceedings in the case must be dismissed. 


PER Curiam. Proceedings dismissect. 
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ASA BIGGS, Executor, vs. SAMUEL d. WLELLIAMS, cf al. 


i, The survivor of two joint guardians may sue on a note payable to such guar- 
dians as'snch and on his death pendenie lite, the suit is properly revived in the 
name of his personal representative, as execctor or trustee of an express trust, 
under section 37, C. C. P., notwithstanding that the wards have arrived at ful} 
age and the note was assigned by the plaintiff to one of them. 


3. Notwithstanding that sec. 80, ch. 118, Acts 186869 be regarded as repealed 
by subsequent acts, and although it provides ‘ that any executor or adminis- 
trator, against whom an action is pending in any Court of this State, and wh® 
has heretofore entered pleas in such actions, may hereafter, (as a matter of right 
and without ) costs, amend, strike out, or change such pleas at his discretion;”’ 
yet the provision does not contemplate the exercise of such privilege at any 
indefinite period, but an application thereunder must be made within a reason- 
able time. 


~ 


%. <A delay until thé fourth Court after the passage of the Act is unreasonable 
and works a forfeiture of the right, and the granting of such motion is wholly 
in the discretion of the Court below. 


4, Whether interest on a guardian note can be compounded after his death, 
quere, but such difficulty may be obviated by a remission of the interest alleged 
to be in excess, even in this Coart. 


This was an action of debt commenced under the old system 
by one Sherrod.as the survivor of himself and one Cotton joint 


428 IN THE SUPREME COURT. 


er ir ee er a A IEEE A A RR AR IIT 


Asa Biees ». Samusn J. WiLirams, ef al. 


1 a ar ae a a tt ee 


sruardians of two wards and on the death of Sherrod was re- 
vived in the name of the present plaintiff, as his executor, and 
was tried at the Spring Term, 1871, of Martin Superior Court, 
before His Honor Judge Moore and a jury. 

‘The facts are so fully and clearly stated in the opinion of 
the Court, that the reporter deems it a work of supererogation 
te attempt a recital of them. 

There was a verdict and judgment for the plaintiff and the 
defendant appealed. 


Bushee & Lusbee for appellants. 
W. AN. HT. Smith for appelless. 


Rovman, J. This was an action brought by John J. Sher- 
‘rod, guardian, &c., against Samuel Williams, William H. Gil- 
kin and Winston, executor of Joseph Williams upon a bond 
for $86, made by Samuel Williams, Gillikin, and Joseph Wil- 
liams and others payable to the plaintiff, and te one Cotton as 
guardian of Susan V. Clark and William S. Clark. Cotton 
one of the payees died between the making of the note and the 
commencement of the action. After the issuing of the writ 
the plaintiff Sherrod died, and at Spring Term, 1869, his death 
was suggested, and Asa Biggs, his executor (the present plain- 
tiff}, was made party in his stead. At the same term the de- 
fendants pleaded payment and set off. Susan Clark became of 
full age in 1866, and William Clark in 1868. Until after the 
death of Sherrod he held the note as the undivided property 
wf the wards. 

After Biggs as executor of Sherrod became a party the nofe 
was assigned to William S. Clark, as a part of his share of the 
‘fand owned in common by him and Susan. 

At Spring Term, 1871, the action was called for trial and 
‘Winston as executor of Joseph Williams demanded leave to 
-add to his former pleas, that of fully administered. The Judge 
asked him if he had not been present at a previous term of the 
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Court, and upon his saying that hehad been, the Judge refused 
to allow him to enter the proposed plea. 

The case was then submitted to the jury, who, under the in- 
structions of the Judge, found all the issues for the plaintiff, 
and assessed his damages at compound interest up to the arriva} 
at full age of William Clark. The defendant Winston, ap- 
pealed. 

The exceptions taken by the appellant are: 

1. That after the death of Sherrod, the action should have. 
been continued in the names of his wards, Susan and William:. 
Clark, and not in the natne of his executor, sec. 57 C. C. P., 
provides that an executor or trustee of an express trust may 
sue without joining with him the party equitably interested. 
So that the action was properly continued in the naine of 
the executor of Sherrod. Under the old system it was 
never doubted that a note payable to a guardian as such, 
must be sued on by his personal representative after his death, 
unless some circumstances existed to give a court of equity jn- 
risdiction, sueh as a refusal by the trustee to allow his name 
to be used, &e. 

2. That the refusal of the Judge to allow the moticn of 
Winston executor of Joseph Williams was erroneous. Thie 
was the point most insisted on in the Court. 

The right was claimed under the the Act of 1868-'69, ch. 
114, sec. 80, p. 278. It was contended by plaintiff, that thie. 
section was in effect repealed by the Act of 1869-70, ch. 58, 
p. 98, and was not covered by the exception in that Act  rela- 
ting to practice and process. We need not state the argument 
upon either side on this last point, for we are clearly of the 
opinion, that supposing section 80 of ch. 113 of the Act of 
1868~69, not to have been repealed, but to have been im force 
at Spring Term 1871, of Martin Superior Court, when the 
motion to amend was made, the defendant Winston was not 
then entitled of right to add to his pleas,as he moved to do 
The words of the Aet are general, viz: 
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“That any executor or administrator against whom any 
action is pending in any Court of this State, and who has here- 
tofore entered pleas in such action, may hereafter, as a mat- 
ter of right and without amend strike out or change such 
pleas. at his discretion, &e¢.” 

But it must be necessarily implied that this amendment 
must be made within a reasonabie time after the time when 
the Act went into effect, which was on the first ot July 1869. 
it cannot be supposed that the Legislature intended to give a 
defendant the right to change his pleas at any indefinite fu- 
ture time, It is easy to see that such a right might be pre 
judicial, and perhaps inequitable to a plaintiff even if exer- 
cised within the shortest time, and that to give it the extent 
contended for, wonld be unreasonable. 

In this case, the application to put in new pleas was not 
inmade until the cause was called for trial at the fourth terra, 
after the passage of the Act of 1868~69. We coneur with 
the Judge below, that the defendant had forfeited his right, 
and that it was discretionary with the Judge, to allow his mo- 
tion or not. From the exereise of that discretion, it is need- 
less to say, there is no appeal. 

That the plaintiff was not entitled to compound interest 
after the death of Cotton. That exception was moditied in this 
Court, and here the defendant only contended that the com- 
pounding should stop as to half the note upon the arrival at 
age of Susan Clark. 

The plaintiff has remitted one half the compound interest 
from that date, and we are therefore not called on to give any 
opinion upon this question. 

Thus modified, we think there is no error in the judgment 
below, which is accordingly affirmed. 


Pir CcRiaM. Judgment modified and affirmed. 
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STATE on the relation of W. BR. HOWERTON ea), vs. &. McD. TATE eal. 


Since the passage of the Actiof 1870-"71, chap. 42, the Clerk of the Supreme 
Court of one county, cannot issue 9 summons returuable in the Supenor 
Court ef another. 


This was an action in which the summons was issued by the 
Clerk of the Superior Court of Rowan county, and made re- 
~urnable to the Superior Court of Buncombe county, 

At Fall Term 1871 of Buncombe Superior Court, His Honor 
Judge Henry, presiding, it being the summons term, the rela- 
tors filed their complaint, whereupon the defendants moved 
to dismiss the action for want of jurisdiction. This motion 
was sustained by His Honor, and the relators appealed. 


Fowle, Blackmer & McCorkle and W. HH, Bailey tor the 
appellants. 
Phillips & Merrimon, and David Coleman for the appellees. 


Ropman, J. The only question in this case is whether the 
Clerk of Rowan Superior Court could issue a summons to be 
served in Buncombe Superior Court. Thesummons was dated 
14th November 1871. 

The Judge below, thought the Clerk had no such right, and 
dismissed the action. We concur with His Honor. 

The practice is regulated by the Act of 1870-*71, ch. 42, 
which was ratified on the 25th of January 187], and says, 
‘that the summons shall be signed by the Clerk of the Supe- 
rior Court having jurisdiction to try the action.” 


Pre Curiam. Judgment affirmed. 
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F. BE. WINSLOW vs. HENRY WELT, Sheriff. 


The Superior Courts possess nu jurisdiction in actions in which u tort is waived 
and the sum received for property sold is sought to be recovered, ifthe amount 
demanded does not exeeed $200. 


This was a civil action fried at the Fall Term 1869, of Per- 
quimans Superior Court, betore [is Honor, Judge Pool, in 
complaint and demurrer. 

The complaint set forth in substance, that the iiendaas 
under color of certain tax-lists, had exacted of the plaintiff 
illegally, taxes to the amonnt of $152, and that he had under 
said tax-lists, seized and sold property of the plaintiff for the 
price of $152. 

The plaintiff in his complaint, waived the tort, and sued in 
complaint tor the price. Lis Honor sustained the demurrer, 
and the plaintiff appealed. 


Smith for the appellant. 
Phillips & Merrimon tor the appellee. 


Ropman, J. This action, as it stands since the complaint 
was amended, is to recover $152, being an alleged illegal 
excess of taxes. which the plaintiff paid to the defendant as 
Sheriff, under protest: It is founded’? on an implied contract, 
and being far less than two hundred dollars, the Superior 
Court clearly had no jurisdiction, and the demurrer is sustain- 
ed on that ground. 

Judgment against the plaintiff for costs. 


Per Curiam. Demurrer sustained. 


A A eA A A A A A pa ot rer 


The following note is added by order of the Court: 

The counsel by whom the above case was argued, treated it as necessarily re- 
quiring an expression of the opinion of the Court, as to the taxing power ef the 
Legisiatare under the Constitution, and the Court supposing thet it did, kept it 
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under advisement for several terms, for the purpose of considering the very 
novel, difficult and important questions involved. Upon examining the record 
however, it was discovered that the case was not properly in Court, and that the 
supposed question did not arisc, and as the Court had no desire to express any 
opinion on questions of suck a character unnecessarily, 1t abstained frem doips 
ao. While, however, it was supposcd that it would be necessary, Judge Rod- 
mar prepared and submitted to his associates, for consideration, a view of the 
questions, which the Court desired to be printed in an appendix to the reperte 
of this term. The opinions and arguments therein are not considered as eon- 
elusive even in the jadgment of the author, and of course as not indicating iv 
any way the opinions of the other Justices. The pu lication is thought justi- 
tied by the novelty, difficulty, and great public importance of the questions 
discussed, and is made wita the hope that the bar, upon whose honest aid the 
Court always rclies, will, in case theyshould hereafter be presented for discus- 
sion, be prepared to aid the Courtin meeting them advisedly, The most serious- 
difficulties it will be seen, are not visible at the first glance; they lic beneath the 
surface, The paper referred to will be found in the appendix. 


P. N DULIN vs WALKER HOWARD. 


1. Proceediugs taken before a Justice of the Peace to recover the possession of 
real estate where the title comes in question are not absolute pullities. 


2. The defendant may so treat them, but it does not follow that the p'aintitf, 
who initiated and took the benefit of them, can. 


3. When one is deprived of bis land under color of judicial proceedings heard 
before such Justice, although jurisdiction is absolutely withhejd from such 
Justice, on general principles the Superior Courts on appeal, have a right. to 
award him restitutiou. 


4, Nor was the Superior Court confined, in dispensing the law on appeal, te 
mere restitution, but could also have allowed, had it been applied for, an in- 
quiry of damages. 


This was an appeal trou a Justice’s Court, heard betore Lis 
Honor Judge Cannon, at Fall Term, 1871, of Davie Superior 
Court. 

The plaintiff had commenced proceedings, by virtue of a par- 
chase at execution sale, of certain realty, sold as the property 
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of the defendant under sec. 31, chap. 159, Acts of 1868-69, 
before a Justice’s Court, and obtained judgment and was put 
anto possession, 

These proceedings were completed before the case of Credle 
v. Gibbs, 65 N. C. R. 192, was decided.. 

The defendant appealed from the judgment of the Justice 
to the Superior Court. 

{n that Court the defendant moved to quash the proceed- 
ings and for a writ of restitution. His Honor held that the 
Justice had no jurisdiction, and that the proceedings were null 
and void, and ordered them to be quashed and a writ of resti- 
tution to issue. 

From this jadement the defendant appealed. 


Wil, Bailey tor the appellant. 


By virtue of the decision of Credle v. Gibbs, 65 N.C, KR. 198, 
a Justice of the Peace has no jurisdiction. 

He is debarred jurisdiction; it is absolutely and entirely 
withheld. 

Hence guoad hoe, his judgment has no greater or other effect 
than if he were a private person. 

In the language of the law, his action from first to last was 
a nullity. 

There being no foundation no superstructure can be raised. 
Burroughs v. McNeill, 2 D.& B. Eq. 297, McNamara on 
Nullities, pp. 3, 6 and 187. 


Fowle for the appellee. 


Ropman, J. The defendant contends that the proceedings 
efore the Justice, being upon a matter beyond his jurisdic- 
tion, are nullities, and an as absolutely void as if they had 
nof been had. 

We agree that the defendant may treat them so, but it does 
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not follow that the plaintiff who initiated and has taken the 
benefit of them can. He cannot take advantage of his own 
wrong. If the rule were absolute as contended for, no appeal 
could be had from the Justice’s judgment,and the Superior Court 
should have dismissed the defendant’s appeal at his costs. The 
defendant has been deprived of the possession of his land by 
color of judicial proceedings, and we think on general princei- 
ples the Superior Court has the right, which it would have 
been an injustice not to have exercised, to give him restitution. 
In addition, this duty 1s expressly prescribed by sec. 27 of the 
Landlord and Tenant, Act 1868-69, ch. 156, p. 355. 

We think that the defendant was entitled not only to resti- 
tution of the possession, but if he had asked for it, to an inqui- 
ry as to the damages he had sustained by being deprived of it. 
We find this decided upon the reversal of'a judgment for error 
in Sympson v. Juxon, Cro. James 698. Sec. 80 of the Landlord 
and Tenant Act, gives a defendant damages if he nas been 
turned out of possession by a proceeding which is quashed ; 
and there can be no reason why he should be put to aseparate 
action to recover them. 

There is no error. 


PreR CuRIAM, Judgment affrmed. 
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GEORGE W. SWEPSON ws. JOHN C, HARVEY ef al. 


j. If the defences set tp in au auswer are wortby of consideration, they cannot 
be deemed frivolous. 


2 Tu such case the plaintif? should reply or demur, and if the demurrer be 
overrmled, if becomes the duty of the Judge to allow him to plead over, un- 
less it is manifest that such demurrer is frivolous, does not raise any question 
of law worthy of serious consideration, and is interposed merely for delay. 


3. The spirit aud intert of the Cude is that actions shall be tried as speedily 
and cheaply as possible and upon their merits. 


4+. An answer to a complaint Ona covenant forthe payment of money, execu- 
ted by the defendants, and alleged to have become the property of the plain- 
tiff by successive assiynments, which alleges that there was a condition under- 
written said covenant, to make it void if the land for which the covenant was 
wiven, was subject to jncumbrances, and that at the time of the execution. of 
the same, said land was subject to the lien of an execution against the cove- 
nautee, and further, that the assignment of the covenant from the covenantee 
wags procured by duress and fraud, and while the covenantee was mentaily in- 
capacitated to contract, and that the plaintiff took his assignment with full 
knowledge of these facts, and that the plaintiff had caused a previous action 
on the same in the name of the covenantce, to ve brought, which had been 
dismissed, and had filed « bill to compel the covenantce to allow the use of bis 
name forthat purpose, which had also bee. dismissed, and that afterwards 
the defendant had after a full account with the covenantee procured his re- 
lease of the cause of action, /feld that such defences are not frivolous, but are 
worthy of serious consideration. 


The case f Lrwin vy. Lowery, 64 N.C. R., 321, cited and approved. 


This was a civil action, tried before His Honor, Judge 
Tourgee, at Fall Term 1871 of Alamance Superior Court. 

The action was based upon a bond for the payment of mon- 
ey, and the defendants filed an answer to the effect stated in 
the 4:h syllabus. ‘Lhe plaintiff moved for judgment, as by 
default, treating the answer as impertinent and frivolous. 
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Grorcu W. Swerson v. Joun C. Harvey. 


This view was sustained by [lis Honor, who rendered judg- 
ment accordingly, and the defendants appealed. 


W. A. Graham, J. A. Graham & J. W. Graham for the 
appellant, relied on Erwin v. Lowery, 64 N. C., 321. 

Phillips & Merrimon, Dillard & Gilmer and Seott & Scott 
for the appellee. 


Ropmayn, J. In this case the plaintiff moved for judgment 
on his complaint on the ground that the defences set up in the 
answer were frivolous. What is meant by a frivalous answer 
is defined in /rewin v. Lowery, 64 N. C., 321. 

Itis there saidif the defences set upin the answer are wor- 
thy of serions consideration, they are not frivolous. Clearly 
the defences set up in the answer in this case are worthy ot 
serious consideration. I¢ is the duty of the plaintiff to demur 
or reply to the several defences as he may be advised. He 
cannot get the opinion of a Court on the merits of the defences 
on the pretence that they are frivolous. If he demurs, and 
his demurrer is overruled, the Code leaves it to the discretion 
of the Judge to allow him to answer or not. We think it is 
the duty of the Judge always to allow a party to plead, after 
his demurrer is overruled, unless 1t is manifest that the demur- 
er was merely frivolous, did not raise any question of law 
worthy of serious consideration, and was interposed merely tor 
delay. The spirit and intent of the Code is, that all actions 
shall be tried as speedily as possible, as cheaply as possible, 
and upon their merits. Keeping these subjects steadily in 
view, all amendments of pleadings, and repleadings must be 
liberally allowed, which tend to promote them, and those only 
denied which tend to defeat them. 

There was error in the judgment below which is reversed, 
and the case is remanded to be proceeded in according to law. 
The defendant will recover cests in this Court. 


Per Curiam. Judgment reversed 
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D. M. GUDGER vs, A. E BAIRD ¢ al. 


1. Ifasuit be referred by an entry on the docket in these words, viz: ‘‘this 
ease is referred to A B, who shall summon the parties before him and hear the 
ease, and his award shall be a rule of Court,’’ and the referee files a paper 
which he styles an award, in which bg finds the facts and his conclusions as an 
award, whether it is to be treated as an Award under a rule ora reference under 
the C. C. P., the referee’s finding ot the facts is equally conclusive, as are also 
his conclusions asto the law arising on the facts, except probably where he 
undertakes to make the case turn upon a question of lawand clearly mistakes 
it. 


2. Where a guardian lent trust funds to a tirm of which he was a member, and 
took their note payable to himself, although under the old system he could 
not sue at law, under the present system, by virtue of the conjunction of law 
and equity. <A civil action upon such instrument may be maintained. 


8, Independent of this view, relief under the C. C. P., sec. 249, is obtainable on 
the principle that the cestui gue trust may follow the trust fund into the whose 
hands soever the funds may be found. 


4, Norinasuit on such note by the busband of the ward, to whom it had been 
assigned by the guardian, can it be objected that the guardian is not made par- 
ty as by virtue of sec. 65, C. C, P., persons severally liable may all or any be in- 
cluded as, defendants. 


$8. The objection that one of the wards is not made a party, induces the Court 
to modify the judgment of the Court below. 


This was a civil action tried before His Honor Judge Hen- 
ry, at Fall Term 1871, of the Superior Court of Buncombe 
county. 

The case was heard upon the complaint, answer, award and 
exceptions thereto. It appears from the record that one Vance 
was the guardian of the plaintiff's wife and Robert Taylor, 
and that he lent money belonging to his wards to the firm of 
Smith, Baird & Vance, of which he was a member, and wrote 
their note payable to himself, and endorsed by him to the plain- 
tiff. | 


JANUARY TERM 1872. 439 


ea i a ee 


D. M. Gupesr vw, A. E. Barren. 


The defendant contended the note was valid. The case was 
referred to Col. W. M. Cocke—the entry being in these words : 
‘* This case is referred to W. M. Cocke, who shall summon the 
parties before him and hear the case, and his award shall be a 
rule of Court.” The referee files a report, calling it an award, 
and therein ascertains the facts, and states his conclusions as to 
the law arising on the facts. 

To this report, exceptions were filed by the defendant and 
overruled by the Court, and judgment pronounced in accord- 
ance with the terms of the report or award, from which the 
defendants appealed. 


No Counsel for plaintiff, 
M. Hrwin for defendants. 


Reapg, J. Upon the coming in of the complaint and an- 
swer, there was the following entry on the record: 

“This case was referred, by consent of the parties, to W. M. 
Cocke, Sen., who shall summon the parties before him and 
hear the case, and his award shall be a rule of Court. To re- 
port to the next term of the Court.” 

And at the next term, said Cocke reported as follows: 

“The undersigned, to whose award and arbitrament the 
above mentioned case was referred by a rule of Court, begs 
leave to report, &e.” And then he states the tacts as he finds 
them. And then hesays, ‘from the foregoing facts I award, 
&e,.” And then the following entry appears on the docket: 

“Exceptions to award. The defendants except to the award 
é&e.” And then the Court says, ‘Exceptions overruled, the 
award in all things confirmed, &e.” 

Andin the statement of the case for this Court it is said, 
“There was judgment for the plaintiff according to the award, 
&e.” ; 

From all this it would seem to be the ordinary case of of a 
reference to arbitration, and an award and judgment accord- 
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jug the award. If this is so, then there seems to be no force in 
the exeeptions ; for awards are favored, and the finding of the 
facts by the arbitration is conclusive, and errors of law are not 
reviewed, except probably when he nndertakes to make the 
ease turn upon a point of law and clearly mistakes it. 

It is proper, however, to say that the case was not treated in 
this Court ov the argnment as an award, but as a reference 
and report under C. ©. P., sections 244, 246 and 247. 

Considering the ease then as a proceeding under the Code, 
it must still be true that the finding of the facts must be con- 
elusive; for it is said that “when the referee is to report the 
facts the report shall have the effect of a special verdict.” It 
would then remain to be considered whether there are anv 
errors of law which are fatal to the plaintiffs recovery. 

Tt seems that one &. B. Vance was guardian of the plaintiff's 
wife and her brother, Robert Taylor, and he was also a mem. 
per of the firm of Smith, Baird and Vance, viz: the defendants 
and himself; and that he loaned to said firm $770 of his ward’s 
money, and took the note of the former payable to himself as 
vnardian, and subsequently endorsed the note to plaintiff to 
pay the share due to his wife and so much of the balance as 
was necessary to pay over to Robert Taylor, the other ward. 

This suit is upon that note. And now the defendants, 
Smith and Baird, object that the note is null and void, be- 
-eause said Vance is both payor and payee. 

It is said that an action at law could not be maintained ow 
said note, and that whatever remedy there was, was in Equity. 
While, therefore, an action at law could not have been main- 
tained on such note formerly, yet as legal and equitable reme- 
dies may now be had in the same proceeding, the objection is 
without force. 

The plaintiff is clearly entitled to relief’ on another ground, 
and although it is not precisely the relief asked for, yet the 
Code provides, that when one is entitled to reliet in a form and 
manner different trom that in which it is sought, it is the duty 
of the Court to afford it. CC. P. sec, 249. 
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The oomplaint set out, and the fact is reported to be true, 
that a trast fund—(euardian money)-—belonging to the wife of 
the plaintiff and her brother Robert Taylor, went into the 
the hands of the defendants by a loan from Vance, and that 
Vanceisinsolvent. Anditissettled that the cestwe que trust may 
follow the trust into whose hands soever the same may be. 
Treating the note therefore, as void as a note, and using it only 
as evidence of the deposit of the trust fund, the defendants are 
clearly liable. There is, therefore, no iorce in that objection. 

The abjection that Vance is not a party is without force, be- 
cause persons who are severally liable may all orany be incin- 
dedas defendants. (. (.P., 63. 

The objection that Robert Taylor is not a party plaintifl has 
this force: that the judgment must be modified so as to reduce 
the amount to the.sum of the share of the plaintifi’s wife in 
the fund due from the guardian, as appears by the report of 
Cocke, and there will be judgement here in favor of the plain- 
tiff for that amount. 

We have considered whether we could not give judgment 
here for the whole sum, and allow it toe be paid out only on 
motion of Robert Taylor and Vance, and whether we could 
not provide so as to hear the defendants here upon arfy equity 
which they may have against Robert Taylor; but in view of 
the fact that our jurisdiction is appellate, only we have conelu- 
ded to modify the jadgment, so as to give the plaintiff the 
amount reported in her favor as aforesaid, and remand the case 
subject to such judgment here, in order that new parties may 
be made as the parties may be advised. 

Judgment modified and ease remanded. This will be cer- 
tifted. 


Per Curiam. | Case remanded, 


443, IN THE SUPREME COURT. 


a Ae EE Ne a A Al A EE I TR RE 


R. M. Oates ». W. G. GRay. 


R. M. OATES of ai, vs. W. G. GRAY. 


1. The object of the Code was to abolish the different forms of action and the 
technical and artificial modes of pleading used at common law, but not to dis- 
pense with such degree of certainty, regularity and uniformity as are deemed 
essential in every system adopted for the administration of justice. 


2. The pleadings must contain the same substantial certainty, now, as was 
formerly requisite in a declaration, &c., and unless the defendant controverts 
the facts allerved they must be taken as true for the purposes of the action. C. 
Cr Fades, 


$. The word “plead” used in the Act of 1868~69, chap. 76, sec. 4, must be re- 
garded as an inadvertence and was not intended to change the Code system. 


4. Ancntry on the docket of ‘‘yeneral issuc, stat, im, with leave,” is not suffi- 
cient pleading and in the discretion of the Judge below would authorige judg- 
ment of nal dicit. 


5. {[f€acomplaint is founded upon assumpsit for goods sold, a final judgment 
without proof of value, €&c., as upon a default, is erroncous. 


#. Insuch cases, the Clerk must ascertain the amount due in the mode pre- 
seribed by see. 217. C. C.F. 


% The entry on the docket was suilicient notice of appearance to entitle the de- 
fendant to the five days motice under the stutute. 


This was a civil action tried before His Honor Judge Logan 
at Fall Term, 1871, of Mecklenburg Superior Court. 

The action was founded on a note and an account for goods 
sold, money lent, &e. At the return term the defendant failed 
either to answer or demurr, but counsel marked their initials 
to the case opposite the name of defendant and entered on the 
summons docket the words ‘general issue, stat. dim with leave.” 

On the ealling of the cause the plaintiff moved His Honor 
for judgment as demanded in the complaint which was granted 
by His Honor without any previous ascertainment of the value 
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of the goods alleged to have been sold. From this judgment 
the defendant appealed. | 


Dowd for the appellant. 
Jones & Johnston tor appellee. 


Dick, J. The object of the Code was to abolish the different 
forms of action, and the technical and artificial modes of plead- 
ing used at common Jaw, but not to dispense with the certainty, 
regularity and uniformity which are essential in every system 
adopted for the administration of justice. 

The plaintiff must state his cause of action with the same 
substantial certainty as was formerly required in a declaration ; 
and the defendant must controvert the allegations of the 
complaint, or they will be taken as true for the purposes of the 
action. CL C. P. sec. 127. 

The only pleading on the part of the defendant is either a. 
demurrer or an answer. ©.-.C. P., sec. 98. 

The word “plead” used in the Act of 1868-’69, chap. 76, 
sec. 4, must be regarded as a mere inadvertence on the part of 
the Legislature, and was not intended to change the system 
adopted by the Code, and restore the old practice of loose 
pleading which was never recognized by law. That such was 
not the intention of the Legislature is clearly manifested in the 
next section of the act. 

The entry made on the docket, “General issne, Stat. lim. 
with leave,” was not sufficient pleading and the Judge, in the 
exercise of his discretion, could enter judgment for the want of 
a sufticient defense. 

The judgment entered in this case is erroneous, for it is a 
final judgment for the amount claimed by the plaintiff, when 
it should have been interlocutory. The complaintis not sworn 
to, and the 2nd and 8rd causes of action alleged are for pro- 
-perty sold and money lent on open account. In such cases 
before the entry of judgment the Clerk must ascertain the 
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amount which the plaintiff is entitled to recover, in the man- 
ner provided in C. C. P., sec. 217. 

The entry made on the docket by the defendant was a sufli- 
cient notice of appearance and he was entitled to five days no- 
notice of the time and place when the assessment would be 
made by the Clerk. As the judgment must be set aside for 
error, His Honor in the Court below may, in his diseretion, 
allow the defendant to enter a defense in contormity with law. 
C.C. P., sec. 138.- 

As the erroneous judgment was not the ground of the appeal 
neither party is entitled to costs. 

Let this be certified to the end that proper proceedings may 


be had, &c. 


Per Curiam. Judgment reversed. 


BR. J,and R. W. McDOWELL, Administrator vs. D. ASBURY e al, ‘Executors. 


1. After a judgmeut fixing an executor with assets, and a return of anexecution 
issued thereon nulla bona, the proper mode to subject such executor person 
ally, is by motion founded on notice and not by civil action. 


2. Writs of scive facias consisted of two classes, the object of the first class being 
to remedy defects in, er to continue an action ; that of the second class tecom- 
mence some proceeding. 


3. Proceedings in the nature ofa sei. fa, of the first class, are almost indeapen- 
gable in the administration of justice, and the object of the Code was merely 
to abolish the name and form of wiits of this class, and simplify the process 
into a notice or summons, to show cause why further proceedings should not 
be hadto provide further relies, in matters where parties had had a day in 
Court, &c., and not to effect the substance of the remedy. 


4, Onsuch motion, the Judge may allow the defendant to make any defence 
which he could hava availed himself of under the old scieri facias proceed- 
ing. 
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%. The forin of pleading and practice to be pursued in order to subjact execen” 
tors and administrators personally, under the former system, elucidated by 
Dick, J. . 


The cases of Binford v, Alston, 4 Dev. 35L. Maunv. Blount, 65 N. C. R. 99. Mason 
y. Ailes, 63 N.C. R. 564, and Jones y. Guplon, 65 N. ©. R. 48, cited and ap- 
proved. 


This was a motion for an execution de bones propreis on no- 
tice, heard and determined by His Honor Judge Moore, at July 
Term 1871, of Mecklenburg Superior Court. 

The plaintifis had theretofore received a judgment ayainat 
the defendants as executors, fixing them with assets and caused 
an execution de bonis testator7s to issue, which had been re- 
turned nulla bona, 

Thereupon this motion was made, which His Honor declin- 
ed to grant, on the ground that the proper remedy was by a 
civil action. 

The plaintiff from this rnling ef His Honor appealed. 


PR. Barringer for appellant. 
J. H. Wetson for appellee. 


Dick. J, The administrator withdrew his plea of “fully ad- 
ministered,” and allowed judgment to be entered against him 
for the debt of his intestate. This judgement fixed him with as- 
sets, and an execution was issued agd returned nulla bona, &e. 
The plaintift after giving notice to the administrator, tomakea 
notion betore His Ilonor for an execution de bonis propriis. 

The motion was refused on the ground that a civil action 
was the proper remedy. In such cases the C. OC. P. has provi- 
ded no specific remedy, and we must consider the general scope 
and purpose of the. Code on determining whether or not the 
ruling of His Honor was correct. 

In examining this question we will first enquire briefly into 
the remedies at common lasy, azainst an executor or adminis- 
trator, when he has made himself liable de Lonis propriis. 
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A personal representation is required to act honestly and 
faithfally in the discharge ot his trust, and he is liable only so 
far as he has assets, or might have had them by reasonable 
diligence, unles he subjebt himself to liability by his own act. 
When a personal representative is sued he must protect him- 
selt by proper pleading. If he plead any false plea in bar of 
the action, such as ne unguts executor, or a release to himself, 
and rests his defence only on such plea, and the issue be deci- 
ded against him, the judgment in the first instance must be de 
bonis testatoris st non de bonis propriis, for it is falsity which 
falls within his own knowledge. Where he puts in pleas 
which tend to defeat the plaintifi’s sause of action, and which 
may not be false within his own knowledge, as non assumpsit, 
or a release to the intestate ; and at the same time pleads plene 
administravit, the plaintiff may take a judgment quando as to 
the latter plea, and join issue oh the former, and if he obtain 
a verdict he can have an execution for costs agaists the defen- 
dant de bonis propreis. 

If, however, in either of the above cases the plea of plene ad- 
ministravit is putin, and issue is joined as to all the pleas, 
and the latter plea is found in his favor, he is entitled toa gen- 
eral judgment with costs, although the other issues are found 
avainst him. Willims on Ex’r. 1889. When a personal rep- 
resentative was fixed with assets by a judgment and the assets 
could not be obtained by an ordinary execution, several modes 
were formerly in use in England to subject him personally, In 
the Court of Kings Bench in former times, the usual practice 
upon the return of nulla bona testatoris was to sne out a spe- 
cial writ of fere facras against the assets with a clause sugges- 
ting a devastavit and if no goods of the testator are found then 
it could be levied de bonis propri. 

The practice im u.e Cammon Pleas was to issue a special 
jeri facias, suggesting a devastavit, with a clause, directing 
the sheriff to enquire by a jury as to what had become of the 
assets, and if they found a devastarit by the exeeutor, then a 


JANUARY TERM 1872. 447 


hk. J. AND R. W. McDowestru v, D. Aspury. 


AA te NG 


scire factas was issued to the executor, to show eause why a 
jierr facias de bonis proprics, should be awarded against him. 

In process of time, the practice of the two courts was made 
uniform by joining the special jere faceas injury with the 
scire fiacras, into one writ, called the scire jeri inquiry, from 
the first words of the two writs which were thns incorporated. 

This writ fell into disuse in England, as the plaintiff was 
not entitled to costs, unless the defendant appeared and plead 
to the writ. The usual proceeding in such cases is an action 
of debt on the judenient, suggesting a devastavit. 1 Saund. 
K., 219, notes. 

This last named remedy was formerly used in this State, 
but the setre fier? enyuiry was never adopted. In former 
times in some parts of the State, the special eri factas once 
used in the King’s Bench, was resorted to, but in the case of 
flunter v. Llunter, N. C. T. Reports, 122, the more simple 
and expeditious process of sere faeces was prescribed as the 
proper remedy in such cases. 

A scire facias ona yidement, is nota new action, but is 
only issned as a continuation of the former suit. Linford v. 
Alston, 4 Dev., 351,52 Tidd, 983, 

When the object is to obtain an execution on a judgment it 
if is properly called a writ of execution. 2 Z2dd, title sce fa. 

In some cases a seere facias is an exccution as the defen- 
dant may plead to it, but he cannet deny the merits of the 
judgment upon which it is founded. Thus on a sez. fa. upon 
a judgment against an administrator, fixing him with assets he 
would not be allowed to plead plene administravit, or any 
other plea of the same nature, which puts his defence upon a 
want of assets. 1 Saund. h., 219. 

~The scire facias when used under the old system for the 
purpose of obtaining an execution de édonis proprits, on a 
judgment against an administrator, although it was styled a 
judicial writ, was nothing more than a notice to show cause 
why an execution should not issue. | 
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The C. C. P., merely abolished the form, and did nof eftect 
the substance of the remedy. The plaintiff in this case gave 
notice to the defendants that he would make a motion in the 
eause, in term time for an execution de bonis propriis, ete. 
The Judge under the liberal provision of the oO. C. P., might 
have allowed the defendant to make any defence which he 
could have availed himself of under the old sczre faccas pro- 
eeeding. The plaintiff cannot obtain a direct and speedy 
remedy on his judgment mm any other way than the one 
which he has adopted. <A civil action cannot be brought on 
a judgment without leave of the Court, for good cause shown 
upon notice to the adverse party. C. C. P., sec. 14. 

This leave could not be allowed as this Court has often de- 
eided that an action cannot be entertained which secks no other 
relief than that which can be had in a ease then pending. 
Vann v. Blount, 65 N. C.,99, Mason v. Miles, 08 N. C., 564. 

The Code has abolished the writ of sezre facias, C. C. P., 
sec. 362, but this section does not require a civil action to be 
brought to obtain a remedy in cases like the one we are new 


eonsidering. 
There were two forms and purposes of writs of scere fmceas 


at common law,. 

1. A writ which was used to remedy detects, or as a contin- 
uation of some former suit. 

2. A writ in the nature of an original writ, used to corm- 
mence some proceeding. 

The Code does not apply to the former, but only to the lat- 
ter kind. This distinction is shown in many provisions of the 
Code. 

Under the old system writs of sce fa of the first class were 
used to prevent abatement of suits, and remedy defects arising 
by achange of parties, etc. Under the Code the objects are 
accoinplished by a uiotion in the case. ©. C. P., dt. 

After a lapse of three years from the entry of judgment an 
exeeution can be issued only ou motion, with notice to the ad- 


a 
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verse party. O.C. P., 256. Formerly a sce fa was used to 
obtain an execution on a dormant judgment. In the case of 
the death of a judgment debtor, his personal representative 
must be summoned to show cause why the judgment shal! not 
be enforced, C.C, P., 319. 

Other instances of a similar character might be given to show 
that it was not the purpose of the Code to require a civil ac- 
tion to be brought to obtain relief in cases where if was form- 
erly furnished by a writ of scz fa of the first class above men- 
tioned. 

We will now refer to some of the writs of the second class. 
At common law a writ of scart Jacias to repeal letters patent 
is an original writ issuing out of Chaneery. Under the Code 
a civil action must now be brought for that purpose. Sec. 367. 

A writ of sce fa to subject bail was an original proceeding, 
and in such a ease the Code requires a civil action to brought. 
Sec. 160. 

A. sci fa to enforee an amercement against a Sheriff was in. 
nature of an orignal writ, and now a civil action is required. 

Jones v. Gupton, 65 N.C. 48, preccedings in the nature of 
writs of scire factas of the first class, are almost indispensible: 
in the administration of justice. The Code only intended to 
abolish the name and form and simplify the process into a no- 
tice or summons to show cause why further proceeding: should 
not be had andto furnish further relief in matters where the 
parties had had a day in Court. 

If these objects could only be obtained by civil actions, the 
costs of legal proceedings would become burdensome and the 
congequent delay would almost amount to a denial of justice. 

There was error inthe ruling of His Honor. Let this be: 
eertified to the end that proper proceedings may be had in the 
cause. 


Ppr Curiam. Error. 
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W. J. SPRINKLE ef al vs. E. NYE HUTCHINSON ef ail. 


1. Proceedings to cffect a settlement ofan estate against an executor must be 
commenced before the Probate Court. 


2. ‘Ifin the course cf the proceedings, injunctive reliefis desired application 
must be made to a Judge of the Superior Court. 


3. Whether on a clear case for an injunction made by the complaint, this Court 
would force a plaintiff by dismissing his action to begin de novo in the Probate 
Court, discussed but deemed unnecessary to be decided, as the Court does not 
consider such 9 case made by the complaint. 


4. A complaint which alleges that an executor had power to sell land under the 
will, and soid for Confederate money, received it and is about to make the pur- 
chaser a title; that the executor ?is insolvent and is wasting the assets, but 
docs not charge coliusion with the purchaser—does not preseut acase entitling 
the plaintiif to injunctive relicf. 


The eases of Hunt y. Sneed, 64 N. C. 176, and Pinger v. Linger 64 N.C. 153, cited 
and approved, 


This was a eivil action heard on motion to vacate an order 
of injunction, and to dismiss the action, heard before His Hon- 
or Judge Moore, at the July Special Term, 1871, of Mecklen- 
burg Superior Court. 

The facts are sufficiently stated in the opinion of the Court, 
to a proper understanding of the points determined. 

His Honor granted ‘the motion to vacate, and denied the 
motion to dismiss, from which ruling the defendants appealed. 


Jones & Johnston for plaintiff. 
J. H. Welson and W. Hf. Bailey for defendants. 


Ropman, J. This action began by summons returnable be- 
fore the Judge of the Superior Court ef Mecklenburg in term 


time. 
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The plaintiff complained : 

1. That one Holton died in 1860, leaving a will which was 
duly proved, and that the defendant qualified as executor. 

2, That the testator was seized and possessed of valuable 
real and personal estate, which went into the possession of the 
executor. 

3. By his will, the testator devised all his real and personal 
estate to his executor in trust to pay his debts, and then to di- 
vide the same among his heirs, with power to sell any portion 
of the estate privately or publicly in his diseretion. 

4. The plaintifis are the heirs and distributes of the testa- 
tor. 

5. That on the 13th of October, 1863, the executor sold sev- 
eral valuable lots and notes at six months tb divers persons, 
some of whom complied with the terms by giving notes, and 
others did not ; none have paid, and the prices were very inad- 
equate. In the Spring of 1864, however, he did receive Con- 
federate money from one of the purchasers, and conveyed to 
him the land he had bought. 

6. That the executor has misapplied the funds of the estate, 
and is insolvent. 

7. That the widow dissented, and had dower assigned to 
her, 

The plaintiff prays that the executor be enjoined from re— 
céiving payment for the lands sold, and from making deeds 
therefor, and for an account, and the appointment of a receiv- 
er, Ke. 

It is unnecessary to state the answer, exe; t that defendant 
admits that he is executor, and has reeeived certain goods and 
lands of his testator, and that he is liable to an account. 

An injunction was issued as prayed for, a motion was made 
to vacate the same, and also a motion to dismiss the bill for 
want of jurisdiction ; the Judge allowed the first, but refused 
second, whereupon the defendant appealed. 

This case is governed by Hunt v. Sneed, 64 N. C., 1%6. 
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In that case it is said that the Olerk as Probate Judge has 
original jurisdiction of all proceedings for the settlement 
of the estates of deceased persons. Const., Art. IV, sec. 17, 
and Act ot 1868’-69, ch. 118. 

The case of Finger v. Finger, 64.N. C., 183, does not at all 
conflict with Aunt v. Sneed. In Hinger v. Finger, it does 
not appear but that the action was begun before the passage 
of the Act of 1868-'69. Probably it was. Butit it was not 
so, the two cases are distinguished by the difference in the ob- 
jects of the actions, and the nature ot the relief sought. In 
the latter cuse, the administrator kad procured from the 
county court, an order for the sale of land in a proceeding 


to which some the heirs had not been made parties, and when 


he had or ought to bave had suffieient personal property to 
pay the debts. ‘The bill was by the heirs, and prayed for an 
injunction against tue sale until an account should be taken, 
which was allowed, and an account taken in that Coart. The 
account and settlement of the estate, was not the primary ob- 
ject of the action, and came in only as incidental tothe main 
relief—the injunction, which the Probate Court conld not 
grant. .Here, as in dZund v, Sneed, the primary object is an 
account and settiement of the estate, and as incidental there- 
to, an injunction is asked for, to restrain the executor from 
completing the exiles of the land which he has made fraudn- 
Jently as is allered. In /Zuntv. Sneed, it is said: “In every 
ease in which the Court of Probate can give an adequate 
remedy, the party seeking it inust apply to that Court.” 
Without copying the whole passage referred to, it proceeds 
in substance to say that if any part of the relief sought, con- 
sists of an injunction which the Probate Court cannot order, 
the party needing it may apply to the Judge of the Superior 
Court. Such an order would not oust the jurisdiction of the 
Probate Judge; the action tor the account would still proceed 
before him, and according to the judgment given by him, 
either party might apply to the Judge of the Superior Court 
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to vacate, continue, or modify the injanction. This rule 
seemed to us to be the only one which would not lead to the 
inconvenience of either taking entirely away from the Probate 
Court its peculiar jurisdiction over the accounts of executors, 
&e., or else of having parts of the same settlement in two 
courts at the same time, whereas itis not seen that any in- 
convenience is likely to arise from giving the Probate 
Court exclusive original jurisdiction over the account with 
leave to any party to apply to the Judge of the Superior 
Court for any order necessary to make the relief complete, 
which is beyond the power of the Probate Court. And thisis 
more evident than before, since by recent legislation no court 
but the Probate Court can audit the account of an executor, at 
the instance of a creditor, or while debts remain unpaid. ‘The 
only question in the present case not covered by the decision, 
in ffunt v. Sneed, seems to be this. 

Considering that a part of the relief prayed for in this case 
(the injunction) is beyond the power of the Probate Court, and 
might be granted for sufficient reasons upon the commence- 
ment of an action for an account; whether the Superior Court 
instead of dismissing the bill and turning the plaintiffs over to 
begin in the Probate Court, and then come to the Superior 
Court. for the injunction, couid not take cognizance of the ac- 
tion so far as to grant the injunction and order the plaintifis 
t@ bring their action for an acccount in the Wrobate Cotrt. 
The only objection which occurs to us as making against this 
course is, that it makes the application for the incidental 
relief precede the primary one. And certainly the appear- 
ance of the proceedings would be more orderly and symmetri- 
zal by beginning in the Probate Court. ut for the sake of 
this orderly appearance, are we compelled to dismiss the pres- 
ent action, when every end of justice can be attained by an- 
other course? If it be said that the defendants onght not to 
be exposed to the risk of costs in two independent actions when 
one alone would suffice; the answer is, the cost of the applica- 
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tion for the injunction are entirely in the control of the Judge 
of the Superior Court, who will take care to see that the defen- 
dant shall not in any event be made to pay any additional costs 
by reason of the plaintiffs inversion of the regular order of pro- 
ceeding. We are inclined to think therefore that if a case for 
the continuance of the injunction had been made out, it would 
have been for the Judge te have continued it and to have direct- 
ed the plaintiffs to proceed by an action in the Probate Court 
for an accout. Ifthe action in Finger v. Linger was brought 
after the Act of 1868~69, this should probably been the course 
taken there. But it is not necessary to decide this question 
because in the present case the Judge thought there was no 
ground for the injunction, and we agree with him. 

It is charged that in 1863, the executor sold alot to Davidson 
and took his note for the price payable in confederate money, 
but made no present conveyance to him, and that he is now 
about to make a conveyance for a much less sum: munch less 
than the real vaine of the land, and that the executor Is insol- 
vent. Assuming all this to be true, it would not justifiy an 
injunction, which if perpetuated would in effect amount to a 
rescision of the contract for sale with Davidson. The exeentor 
had power to sell under the will; it may be that he acted 
wrongfully in making the sale in 1868, and that he is person- 
ally liable; but itis not charged that Davidson was in collu- 
sion with him or was privy to any fraud; and he is not bourtd 
to see to the application of the purchase money. If by reason 
of the insolvency of the executor there will be risk in his re- 
ceiving the purchase money, relief against that ean be had in the 
Probate Court. By the Acts of 1866~’67, and the rules estab- 
lished by the decisions of this Court in relation to contracts 
payable in Confederate money, the Executor is entitled to re- 
cover of Davidson the value of the lot, and is chargeable with 
that value in the statement of his account. The plaintiffs can 
have full relief in the Probate Court, and their action should 
have been dismissed. ) 

Per Curtam. Bill dismissed. 
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No estoppel of record is created against one not a party to the record, even 
though he had instigated the trespass, on account of which the action was 
brought, aided in the defence of the action, employed counsel, introduced his 
deeds in evidence and paid the costs, and though he and the present defendant. 
claimed by deeds under the present trespasser. 


The principle of estoppel by record, by which an end is put to litigation, and 
parties and privies are concluded, and cannot be heard to make averment con- 
trary to the finding ofa jusy, fixed by judgment in regard to a fact precisely 
put in issue, underlies and is acted upon in all modes of procedure, and while 
under our present system the complaint and answer are usually so diffuse that 
an issuc is seldom joined, with a precision, which is required to work an estop- 
pel; yet when the complaint avers title in the plaintiff, the answer admits pos- 
session, denies the title of the plaintiff, and sets up title in the defendant, a 
verdict and judgment will conclude the parties and privies in respect to the 
title as completely as a verdict and judgment in the old action of trespass gue- 
re clausum fregit where the only piea was liberum tenementum. 


The action for land under the C. C. P. differs, in this respect, from the old 
action of ejectment, in which the parties are charged and there is no estoppek 
because of the generality of the pleading in this: in an action for land the 
defendant, if he does not intend that his action shall try the title, should mere 
1y allege that he is entitled io the possession, and that the defendant withholds. 
it, and so if the defendant does not wish the title concluded by the action 
should merely deny the allegations in the complaint so as to make his answer, 
in effect a plea of “not guilty. 


Entries ofages of pupils as shown by a Common School Register, while 
not admissible to- prove the ages, is yet competent as an independant cir- 
cumstance to corroborate the testimony of a witness as to age. 


The cases of fry v. Ramsour, at this term, and Branch v. Goddin, 2 Winst.s 105 
i } 3 } ? 


cited and approved. 


This was a civil action tried betore [lis Honor Judge Logan 


and a jury at Fall Term 1871, of Gaston Superior Court. 


The action was bronght to recover land. 
The plaintiff offered in evidence a deed made to him by one 


D. P. Morrow, dated January 13, 1869, and also a deed from 
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said Morrow to defendant dated October 8th, 1858, both cov- 
ering the land in dispute. 

The plaintiff then offered evidence tending to show that said 
Morrow when he executed his deed to defendant was an infant, 
and in support of this view introduced as a witness one John 
Morrow, who testified that an entry in the family Bible was 
in the hand-writing of the father of witness, and said D. P 
Morrow, and from that entry it appeared that D. P. Morrow 
was born 18th of January, 1848. He also testified that he ana 
D. P. Morrow went toa common sehool kept by one Love, 
who required the ages of his pupile to be given in; that he in- 
formed his father of this requirernent, and that his father told 
him to get the ages out of the Bible thoy were using at school, 


and that Love teok teok down their ages and inserted them in 


his register, as he gave them oat of the Bible 

In reply to the evidence in behalf of the defendant tending 
to impeach this witnesss, the plai woe offered i evidence the 
commeon-school register, and one J. 8. Oates ae witness ; Oates 
testified that such register was required to be kept by the School 
Law, and that blank books had been furnished by the State ; 
the first entry in the register was for the year 1858, and was 
that in the hand writing of said Love, who had preceeded him 
as teachor, and who was then dead, that the entry by Love in 
the register for 1858, in the column headed “ages of pupils,” 
and placed opposite to the tothe nameof D. P. Morrow was 
the figure “10; that how he (Love) had obtained the age of 
sb be Morrow, he did not know. This evidence was admitted 
after cbjection. This witness further testified that he suc- 
eceeded Love as teacher in the school, and that the entry in the 
register for 1859, (August,) as kept by himself as to D. P. 
Morrow, was “11;” that he could not tell how he had obtain- 
ed the age of D. P. Morrow, but it was his usual custem to 
get the ages from the pupils, or their parents, and that he 
must have obtained in one of these ways. This evidence was 
admitted after objection, 
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There was other evidence touching the age of D. P. Mor- 
row, admitted after objection, but as it is not noticed in the 
opinion, it presumed the points were abandoned, 

The defendant offered in evidence in support of his answer 
to that effect, the record of a suit tried in the same Court at 
Fall Term 1869, wherein the present defendant was plaintiff, 
and John Morrow and said D, P. Morrow were defendants, 
the same being an action brovght to recover damages for a 
tresspass committed by the defendants on the land in dispute, 
and to prove by two of the jurors who sat on the trial of that 
suit, that the present plaintiff instigated the trespass then 
complained of, aided in defending that suit, employed counsel 
and that his deed of 18th January, 1869, was offerred in evi- 
dence therein, that the same gnestion under investigation in 
the present action, was tried in that action, and that the only 
point tried by the jury was whether the deed made by D. P. 
Morrow to the defendant (then plaintiti,) Gamble, was made 
when said Morrow was an infant, and that the verdict decided 
that he was of an infant, and that the decd passed title—it 
was admitted by the plaintiff} who testified that he had com- 
manded the trespass complained of in the former suit, that he 
employed counsel, paid the costs of the suit, and that his own 
deed was affirmed in evidence for the defendants in said suit. 
This evidence was objected to by the plaintil, and excluded 
by lis Honor. 

In the former action there was a verdict for the then plain- 
til (now defendant) Gamble, and it appeared that the turn- 
ing point of both suits, was whether D. P. Morrow was of 
age when he made the deed to Gamble, October 6th, 1868. 

Lhere was a verdict and judgment for the plaintiff? and ap- 
peal by defendant. 


Schenck (with whom was /adley) for appellant. 


The finding ofa precise fact material to the question is con- 
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clusive by estoppel between parties and privies, /’ogers v. Lat- 
cliff, 3 Jon. 225 and cases then cited. 

The record in Gambel v. Halls was competent to show that 
the “infancy” was passed upon in that suit. Long v. Baugus, 
2. Ire 290, and if the record did not show this issue, 1t was com- 
petent prove it by parol testimony, Wood v. Jackson 8 Wen- 
dell N. Y. Rep. p 9. Zawrence v. Hunt 10 Wend. p. 80. 
Stokes v. Fraley 5 Jon. 377. | 

Estoppel by record, is conclusive when pleaded in bar. 

Woodhousev. Willliams 3 Dev. 508. 

Tt is not necessary for “Infancy” to have been the only issue but 
one of the material issues. Smiths leading cases p. 443 Marg. 

It is not necessary for the parties estopped to be parties to 
record ; notice and opportunity to defend is sufficient. A/c. 
Kesson v. Mendenhall 64, N. CO. R. 505. 

If the former suit was substantially the suit of the party 
sought to be estopped it is sufficient. AHennisley v. Orpe 
2 Doug. 517, which is a paralell case. 

Landlord has the right to become a party, when his tenant Is 
sued and is therefore bound by the record it he has notice, in 
this he differs from a vendor who is not bound Martin v. Cow- 
les 2D. & B. 101, does not apply to landlords ; more especially 
are they now bound, as they, both vendor and landlord, may 
now be made parties. ©, ©. P. see. 61, 19 Ark. Rep. 470. 
See Chirac v. Leeinecker 2 Wheaton 280. Bullers N. P., p. 282. 

The case of Locke v. Norbowne 3 Mod. Rt. p. 141, is distin- 
euishable because the “subject matter” in controversy was not 
the same—the other tenant could not be made a party. 

See also notes to Duchess Kingstons case. Smiths Leading 
eases 417. roster v. farl Derby 1, A. & HE. 783. Where the 
closes in controvery were not the same. : 

The doctrine that the purchase must be after the Judgment 
only applies where there is a different subject matter, or differ- 
ent “closes” in controversy. Locke v. Vorbowne, Poster v. 
Karl Derby supra. 
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School Register is inadmissable because it was not the ofh- 
cial duty of the teacher tu make the entries. Starkie p. 243, 
(therein differs from Jacock v. Gillam 3 Mur.) Rev. Code ch. 
66. Acts 1857-58, ch. —, amending the:school laws. 

The entries by Oates were not introduced to confirm 
John Morrow. His entries not admissable because he is living, 
the entries are not against his interest. Peck v. Gilmer, 4 
D. & B. 249. 

It is submitted on the authority of MfceHesson v. Mendenhall 
supra that of D. P. Morrow being an action against Falls, for 
the damages recovered by Gamble against bim in the former 
action that the judgment in that case would be an estopple. 


Hoke and Bynum for the appellant. 


1, The judgment in Gamble v. Morrew is no estoppel in this. 
action, for it is “res inter alios acta.” Andrews v. Blackmer, 
6 Hill 324. Martin v. Bull, 1388 & R441 and 443. 

Estoppel proceeds upon the ground that an obligor is conclu- 
ded at law, by his own admissions under seal, in the instru- 
ment against which the objection is alleged. 2 Am. Lead. cases 
p. 164, npte. 

The jadgment in Gamble v. Morrow is no bar in this ac- 
tion. Falls in that action, had no day in the Court ; he could 
not cross-examine or introduce witnesses, plead or or appeal. 
C. C. P., secs. 61 and 62. The essential differenge of the two 
actions is to be observed. In the one the complaint is injury 
to the possession, and the judgment is for damages for injury ; 
in the other the complaint is for title and possession and judg- 
ment is for both. The essential issues are wholly different, 
as are the verdicts and judgments. 

If Gamble had sued Falls and recoved upon the title, and 
tnen Morrow, claiming under Falls as tenant, had sued Gam- 
ble, the fermer recovery would probably be a bar, for he claim- 
ing under another, who has had his day in Court and is estop- 
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ped, But thisis not onr case. Here Fallsis relying up- 
on and arresting his own title adversely, not only to Gam- 
ble, but Morrow and the ward. . There is no such priv- 
ity of estate here, in the sense of the books, as to make the 
former action, a bar to this. If so, ‘land wonld be the most 
insecure of all property in this State, 

The bar claimed here is waived by the pleadings. Lvansom 
v. McClees, 64 N. C. R. 1%. Harkey v. Houston, N. C. R. 187, 

2, The several questions of evidence as to the birth, age, &e., 
are clearly settled. 1st Greenleaf Ev., secs, 104, 105, 106. 

As to entries officially and otherwise by these parties. See 
secs. 114, 116 same work. AZojfit v. Wetherspoon, 10 Ired. 
185. School law Bland v. Warren, 65 N. O. 0. 872. Wise- 
man v. Cornish, 8 Jones 218. Clement v. Hearit, 1 Jones 400. 

8. The declarations of a vender after sale are not evidence 
against his vender as to the title.  Wallzams v. Clayton, 7 
Tred 442. Ward v. Saunders, 6 Ived. 882, and many other ca- 
ses, | 
If, therefore, Morrow’s declarations subsequent to sale are 
not evidence against Falls, a judgment against Morrow, at suit 
of Gamble, would not be evidence, 


Prarson, ©. J. Both parties claim under David P. Mor- 
row, so by the general rule, neither can deny the fact, that the 
title was at one time in him, and the question is, did the deed 
of David P. Morrow, dated January 13th, 1869, pass the title 
to the plaintiff. 

The defendant, “by way of plea,” relies upon an estoppel of 
record, and avers that the title of plaintiff derived under this 
deed has been passed on, and judicially found to be of no force 
or legal effect, and to support this position, offered to put in evi- 
‘dence the record of an action tried at Fall Term, 1869, in which 
he was plaintiff, and John and David P. Morrow were defen- 
dant for a trespass committed by them on the land in dispute; the 
answer in that action admits the trespass, and avers by way of 
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defense that David P. Morrow, was under the age of 21 years 
at the time he executed the deed to the plaintiff, (Gamble) 5th 
October, 1868, and was of the age of 21 years when he executed 
the deed to Falls 18th of January, 1869, and that the defen- 
dants committed the alleged trespass as tenants of I’alls, and jus- 
tify under his title, so the title of Falls was doubly at issue. 

The jury find all the issues in favor of plaintiff, (G@amble,) 
and there was judgment. The defendant further offered to 
prove that Falls, the plaintiff in‘this action, instigated the de- 
fendant in the first action to comnut the trespass, aided in de- 
fending the action, employed connsel and paid the costs, and 
the deed of David P. Morrow to Falls was read in evidence on 
the trial. 

His Honor being of opinion that the record, in sopyjunetion 
with the other facts offered to be proved, did not create an es- 
toppel on Falls, rejected the evidence. Tis is the main ques- 
tion in_ the ease. 

We coneur with Lis Honor inthe opinion that the’record 
in conjunction with the facts outside of the record, showing the 
participation of Falls in respect to the action did not create an 
estoppel, and conclude him from relying in this action, upon 
the title derived under the deed of David P. Morrow to him 
15th danuary, 1869. 

The issue upon which a case turns is not-as distinetly exhib- 
ed on the record, by the complaint, answer and replication un- 
der the Code of Civil Procedure, as 1t is by the declaration, 
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plea, replication “by way of traverse,” and the sdmeldter, under 
the old mode of pleading. 

But after consideration, we do not give our assent to the 
proposition of Mr, Bynum, that under C. C. P. “the issue is 
so covered over and mixed up,” as to put certainty of pleading 
out of the question, and therefore, there cannot under C, C.P. 
be an estoppel of record. 

Our conclusion is, that if in an action for injury to Jand, the 
defendant by his answer avers title in himself, admits the al- 
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leged trespass, and the right of the plaintiff to have judgment, 
{that is, gives color as the books call it,) unless the defendant 
shows a good title in himself, the verdict and judgment create 
an estoppel in respect to the title of the defendant so put di- 
rectly at issue, by the record, in the same way as the plea “‘Zid- 
erum tenementum” in an action, “trespass quare clausum” did 
under the old mode of pleading. 
The principle of estoppel of record, by which an end is 
put to litigation, and parties and privies are coneluded, and 
cannot be heard to make an averment, contrary to the find- 
ing of a jury fixed by judgment, in regard to the fact, pre- 
cisely put in issue—underlies and is acted npon in all modes of 
proceedure. True. under C.C. P., the complaint and answer 
are usually co diffuse that an issue is seldom joined, with the 
precision which is required to work an estoppel, but whenever 
there is the requisite precision, the record conclades both of 
the parties and their privies. Ilad Gamble brought his action 
against I*alls, for trespass on the Jand, and Falis in his answer 
had admitted the possession of Gamble, and the eomnnitting of 
the alleved trespass by his orders, and put the defense on his 
title, nnder the deed of Morrow, January 18th, 1869, a ver- 
dict and judgment would have worked an estoppel in the same 
way it would have done in the old action “trespass quere 
clausom,’ under the plea “liberum tenementum.” Indeed, 
under ©. C. P., in an action for land, where the complaint 
avers title in the plaintiff, the answer admits possession, denies 
the title of the plaintiff, and sets up title in the defendant, a 
verdict and judgment will conclude the parties and privies in 
respect to the title. So the action for land under C. C. P., 
differs in this respect from an action of ejectment, where there 
is no bar—as the parties are changed—and no estoppel, because 
of the generality of the pleading. In an action for land, the 
plaintiff, if he does not wish the action to try title, should 
merely allege that he is entitled to the possession, and that the 
defendant withholds it, to his damage—and the defendant if he 
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does not wish the action to conclude the title, should 1m his 
answer merely deny the allegations of the complaint, so as to 
make it in effect a plea of “not guilty,” or the “Gen. issue.” 
See Harky [Touston, 64 N.C. 

Mr. Bynum on the argument, assumed that the judgment 
in Gambie v. Morrow, is set up in the answer as a bar, to the 
present action, like a plea of former judgment between the 
same parties for the same cause of action. Ii the first action 
had been Gamble v. falls, the judgment would have been a 
bar to this action, for the cause of action is not the same. In 
this, it is for the land, in that, it was for an injury to the poss- 
ession. 

But he was mistaken tn that view, for the defense is not put 
on the idea of a bar to the second action, but as an estoppel of 
record in respect to the title of I’alls—and as we have seen 
the verdict and judgment, would have worked an estoppel of 


record, if I*alishad been a party defendant in the first action, 
but Halls was not a party to the first action, and we have the 
question, is he estopped asa privy of David P. Morrow 4 
There are privies in blood, asthe heir, privies in estate, the 
particular tenant and remainderman and reversioner, and 
privies in law as feoffer and feoffee. In ithe general sense all 
who derive title from, or claim ander another, are his privies, 
and are bound by the estoppels and conditions annexed to 
the estate, at the time it rested. Gamble and Falls are both 
privies of David P. Morrow, as beth claim title under him, 
and by ageneral rule are concluded, as to the fact that the 
title was at one time in him. See rey v. feansour,at this 
term, but the estoppel now set up against Falls, is not that 
arising out of the deed of Morrow, but one growing out of 
the verdict and judgment, in the action which Gamble after- 
wards brought against John and David P. Morrow, and in 
respect to that, it is thesame, as ifthe action had been against 
William Orpe, if she instead of the Morrows had committed 
trespass by the command of Falls. Simplify the question by 
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disconnecting it from the fact,that both alls and Gamble claim 
ander David P. Morrow in respect to the deeds and substi- 
tute, William Orpe as defendant in the first action, and 
there is no ground upon which Falls can be made a privy of re- 
cord, he does not claim under him, on the contrary Orpe is a 
tenant of Falls, and acted by his orders in committing the 
trespass ; so Falls is not a privy in the legal signification of 
the term, but he is an accessory before and after the fact, insti 
gating, aiding aud abetting the alleged trespass. Falls might 
have made himselfa party of record as landlord, but he would 
have been at the disadvantage of stepping into the shoes of 
his tenant; on the other hand Gamble might have made Falls 
adefendant. This he did not see proper to do, so Falls is not 
a party or a privy of record, he is but an acc POssory. 

The defendant says, true, alls isnot a privy of record, but 
he instigated Orpe to commit the trespass, aided in the defense 
of the action, empiey ed counsel and paid the an and Orpe 

read the title deed of Falls in evidence on the trial. Take all 
this to beso: hew can these matters debors eonsttiute him a 
party or a privy so as te work an estopple of record? If this 
be so, Falls would loose his title not by record or by deed, but 
by parol evidence, a thing never before heard of except in one 
case Aennersly Vv. Onpe, 2 Dot ug! ass 517, on which case Lord 
Ellenburgh comments in this wise in Outram v. Moorewood, 3, 
East 366. 

As to the case of Ainnersly v. Orpe it is extraordinary that 
it ever should for a moment, have been supposed that there 
could be an estoppel in snch a case &e. 

Mr. Bynum on the argument showed tue untairnces of treating 
Falls as a party or privy of record, admitting him to have been 
an accessory before and at the fact, by this proposition, 
which was not metand cannot be met. After Falls took the 
deed from him, the declarations or adinissions of Morrow, were 
not admissable in evidence against Falls—how then can Falls 
be concluded by a virdict and judgment, afterwards rendered 
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against Morrow which may have been based upon the declar- 
ations and admissions of Morrow after he executed the deed to. 
Falls who was not party to the action. although conducting it 
outside, he could not be recognized by the Court and had no 
right of appeal or otherwise? One who conducts a suit as 
guardian of an infant isnot estopped by the record for he is 
not a party. Branch v. Goddin, 2 Winston 105. 

The evidence in regard to the entries on the school register 
was competent. These entries were not offered to prove the 
truth of the facts therein set ont, but merely as independent 
circumstances tending to corroborate the witness John Mor- 
row. The evidence rests on the same principle, that although 
a record is not evidence to prove the truth of the facts therein 
set out, except between parties and privies, yet when the mere 
existence of such a record is ‘material to be proved, it is evidence 
of that fact against every one and the rule “ves inter altos acia” 
has no application. So here the mere existence of the fact 
that the figures 10 and 11 were entered on the school register 
by the teachers of the respective years is evidence not to prove 
the trath of the entries, but to show that in point of fact such 
entries were made ante litem inotam. 

No error. 


Per Curiam. Judgment afiirmed. 
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1. When the legal estate in land is not conveyed, a trust cannot be raised by pa- 
rol even founded on a valuable consideration and though followed by actual 
occupancy and the erection of valnable improvements. 


2, One claiming under a deed is not estopped by it, to show that his bargainor 
did not have title at a time anterior to the delivery of his deed. 


3. No estoppel arising from a Sherifl’s deed is fed py an after acquired interest 
hence when A had no title to land when sold under execution as his proper- 
ty so that nothing passed at the time by such deed, one who afterwards 
takes a deed from the defendant in such execution is not estopped to show that 
in fact his vendor had no title at the date of the execution sale. 


4, Neither is such second vendec estopped to show want of title as above staicd by 
apy rule of practice; as the rulc that when both parties claim under the same 
person neither shall be permitted to deny his title has been adopted for the pur- 
pose of aiding the administration of justice by dispensing with the necessliiy 
of requiring the proof of original grants and mesne conveyances, and after 
the rule has efiected this purpse it is funetus officio, and the matter is then open 
in regard to the title subject to the doetrine of estoppel and such other princi- 

ples ag may be applicable. 


The cases of Newliz v. Osborne, 2 Jones 164, and Shelton vs Shelton, oJones Eq. 
292, cited and approved and the latter distinguished from the principal case. 


This was a civil action brought by the plaintiff as purchaser 
at execution sale, against one Miller to try the title to real 
estate and was tried before His Honor, Judge Mitchell and a 
jury, at Fall Term 1870, of the Superior Court of Caldwell. 

The facts are stated in the opinion with sulicient precision 
to supercede the necessity of a separate report. 

There was a verdict and judgment below for the defendant 
and the plaintiff appealed. 


Folk tor the appellant. 


Where both parties claim under the same person, neither 
shall deny the title of such person. This rule is not based on 
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the idea of an estoppel but is a rule of practice which has be- 
come arule of law. One exception is made to this rule: 
‘when the defendant can show that the true title was ina 
third person and he has acquired that title or ean connect him- 
self with such third person.” WVewlin v. Osborne, 3 Jones, 
164. In this case the defendant insists that he may also avoid 
the rule by shewing the title in himself at the time he took the 
deed from Miller. 

A defendant may devise to avoid the rule three ways: 

Ist. By showing the true title was in a third person and he 
has acquired such title. 

2d. By showing the true title was in himself at the time he 
took the deed from the person under whom both parties claim. 

8d. By showing the true title in a third person withent con- 
necting himself with such person. 

The first has been considered the only exception to the rule; 
if the second is also added the exceptions would become 
broader than the rnle, and destroy it asarule. The defendant 
had the benefit of the rule, and could estop the plaintiff from 
denying the title of Miller. When he is cornered shall he be 
allowed to turn around and say, | am entitled to the verdict 
any way, for the truth is, ] had the true title at the time I 
took my deed from our common grantor. ‘No man shall play 
open and shut” Armfield v. Moore, Busbee 157. If it 
be said it would be hard to deny the defendant this right, the 
reply is: The title of a third person is the tabula in naufragio 
for which the law allows both parties to struggie, but it shall 
be accounted the folly of the defendant that he accepted a 
deed from my grantor when he had the title in himself; and 
he cannot complain because a rule of law is not violated to 
prevent mischief to him. If two joint tenants be seized of an 
estate in fee the one grants a rent charge of that which be- 
longeth to him and dies, the survivor shall hold the land dis- 
eharged. And the cause is, that he which surviveth claimeth 
and hath the land by survivorship, @. ¢., under the original feoff- 
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ment. Butif there, be two joint tenants in fee and the one— 
granteth a rent charge out of his part, and after releaseth to 
his joint companion and dieth, he shall hold the land charged 
forever. Zhom. Coke, vel. 1, p. 747 and 50. Had the survivor 
not accepted the release he might have relied on the better 
title in himself and avoided the rent under the original feoft- 
ment. But because he accepted the deed from his co-joint tenant 
he was estopped to show such better title in himself. The 
principal case is stronger than the above case. 

1. In the case from Coke one claimed the land, the other a 
rent issuing ont of the land; here both claim the land. 

2. In the case cited, the joint tenant which released had an 
interest which determined at his death, and gencrally where 
an interest passes the deed creates no estoppel. 

3. Lhe title of the survivor was not consummate until the 
death of the co-tenant. 

It was error to say there was no evidence that Miller had 
an interest hable to execution. There was evidence that de- 
fendant had declared a trust for Miller of one third of the mul. 
At common law it was not necessary that a trust should be 
declared in any particular way, the declaration could be made 
by deed, writing or word ot mouth. Pxzarson, C. J., 
arguento. Shelton v. Shelton, 5 Jones Equity, 292. But ad- 
mitting “that declarations by words are only theoretically al- 
lowable.” Ropman, Judge,in Lergerson v. Haas, N. C., 64, p. 
772. Ilere are two circumstances, besides the declaration of 
the defendant ; “his interest is a third,” viz: acceptance of 
the deed and being in continued possession. 


Armfield for the appellee. 


Estoppels must be mutual and bind only parties and privies 
and whoso is not bound by an estoppel cannot take advantage 
of it. Grifin vy. Richardson, 11 Ired. 489; Langston v. Me- 
Kinnie, 2 Murp. 67; Gray v. Harrison, 2 Hay. 292, (477). 
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Prarson, C. J. One Seth Moir conveyed the land to Ram- 
sour, May 7th, 1857. So we have the defendant Ramsour as 
astarting point. In 1858, one Miller and Ramsour agreed 
by parol that Miller should have one third of the land in fee, 
at the price of $425, which Muller paid, he and Ramsour then 
occupied jointly, erected a mill, and made other improvements. 
In October, 1868, Ramsour and Miller agreed by parol, that 
Ramsourshould have Miller’s interest in the land, in exchange 
for another tract of land, and $600 in money: a deed was 
made for the land and the money was paid. In August, 1869, 
the sheriff under an execution against Miller, sold his undivi- 
ded third interest in the land. 

The plaintiff was purchaser, and took the sheriffs deed. In 
October, 1869, Miller executed a deed to Ramsour for his in- 
terest in the land, and the deed, as also the deed given for the 
land taken in exchange, was antedated, so as to make the date 
October, 1868, when the verbal agreement was made, and not 
October, 1869, on which date the deeds were executed. 

The main question is, upon this state of facts did Miller in 
August, 1869, have an estate, Interest or trust, which could be 
sold, under execution by the sheriff, the question of fraud 
against creditors being put out of the case. 

Mr. Folk took the position, that the verbal agreement made 
by Ramsour and Miller in 1858, in pursuance of which, the 
price, $425 was paid, and the subsequent occupation and enjoy- 
ment by Miller, vested in him a trust estate, in regard to one 
andivided third part: of the jand, notwithstanding the fact, that 
the agreement was merely verbal. Jor this he relied on Shed- 
ton v. Shelton, 5 Jones Eq., 292. 

Taking this to be so, the verbal agreement of Miller and 
Ramsour in 1868, by which, in consideration of a tract of land 
and of $600 in money, which was executed on the part of 
Ramsour, Miller agreed to surrender, or extinguish, or convey 
back his trust estate, would have a like effect, so Miller had no 
trust estate, at the date of the sheriff’s sale in August, 1869. 
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But Shelton v. Shelton, does not support the position, that a 
trust estate can be crtated by a mere verbal agreement. 

At common law, a use or trust might be created in these 
modes, by bargain and sale for valuable consideration, which 
by Statute 27th, Henry 8, in regard to freehold estates must be 
by deed indented and enrolled, by covenant to stand seized for 
good consideration, and by passing the legal estate to a third 
person, by feottment, fine, or recovery, anda declaration of 
the use, which declaration may be made at the same time, or 
may under a power of appointment be afterwards made by 
the feoffee, or to any third person to whom the power is given, 
and such declaration of a use or trust might be made by the 
feoffor at the time of the feoftment, by parol, for the feoffment 
passed the legal estate, and the only question was, shall the 
feofiment enure to the use of the feoffee, or of the feoffer, or of 
some third person in whose favor, the use is declared. Shel- 
ton v. Shelton decides that in the absence of any statutory pro- 
vision, when the title is passed toa third person, a declara- 
tion of a use or trust, may be by parol, but here we have a 
ease, when one without passing the legal estate, agrees by 
parol for valuable consideration, that he will stand seized in 
trust for another, in other words, he bargains and sells by parol 
one third interest in the land, this cannot be done, and Shelton 
v. Shelton has no soccer 

In the second place, it is insisted by plaintiff's senhecl that 
The deed from Miller to Ramsour although dated 1868, was 
in fact delivered and took effect October 1869, and Ramsour. 
is estopped by this deed from denying, that Miller had in Au- 
gust 1869, a legal or trust estate, which was liable tosale un- 
der execution; for, says he, both parties claim under Miller,. 
and neither of them can deny title in him. 

My Lord Coke says, “the doctrine of estoppel ie a most 
curious and cunning learning.” We are pleased to acknowl- 
edge the efficient aid rendered to us, by the reflective and 
learned research of Mr. Folk and Mr. Armfield, in deciding 
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the question of estoppel in the new point of view in which it 
is presented. Should Miller die leaving a widow she may be 
entitled to dower in the land, ‘because she is a privy and 
against her, Ramsour would be estopped by accepting the deed 
from denying that her husband was seized during coverture. 
As in the case cited*by Mr. Folk from Coke’s Littleton, if one 
joint tenant grants a rent charge, and afterwards by deed re- 
leases to the other joint tenant, who survives, he takes subject 
to the rent, although, but for the release he would have taken, 
discharged of the rent. 1 Thomas Coke, 747. 

So if a disseisee be enfeofied by disseissor, and the disseissor 
dieth, his wife shall be endowed by the disseisee, for he is es- 
topped by the deed from denying the title of her husband. 
Otherwise if the estate had come to the disseisee by title of de- 
scent as heir of the disseisor, for in such case he cometh in, not 
by his own act but by act of the law, which worketh no estop- 
pel, and he is remitted to his more ancient and better title. 
See Coke Lit. 

So in respect to the claim of dower, if may be the misfor- 
tune of Ramsour, that instead of letting one parol agreement 
stand against the other, or taking a release setting out the 
facts, so as to fall under the rule “‘an estoppel against an estop- 
pel leaveth the matter at large,” he has accepted a deed which 
has the legal effect of an admission, as between parties and 
privies, that Miller was seized of the land in fee simple at the 
delivery of the deed October, 1869. We have seen that the 
widow of Mitchell would be a privy. The question is, ean the 
plaintiff Frey, a purchaser at sherifi’s sale, assume the relation 
of a privy either of Miller or of Ramsour, so, as “to shut Ram- 
sour’s mouth,” and prevent him from averring that in point of 
fact, Miller did not in August, 1869, have any estate in the 
land liable to execution. 

It is agreed that the title was at one time in Ramsour. Sup- 
pose Ramsour is estopped by the deed which he aceepted of 
Miller, from denying that the {title was in Miller in October, 
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1869, he does not by accepting the deed admit or aver asatact 
that Miller had title in Augnst, 1869, and when Frey falls back 
upon the doctrine of estoppel, Ramsonur says I admit that Mil- 
Jer had title in October, 1569, and as a matter of course, you 
took nothing by the Sherifi’s deed in August, 13869. 

Thus it isseen, there can be no estoppel as between Brey and 
Ramsour, for the decds under which they claim take cllect at 
different times, and they are net privics in any sense of the 
term, but avowed ae s, and the only connection is that 
they both claim title under Miller. 

So the plaintiff is obliged to yield the position of “an estop- 
pel by deed,” and fall back pon the position, that by a rule 
of practice, “when both parties claim under the same person, 
neither shall deny the tithe of the person under whom both 
Claim. 

In Newlin v. Osborne, 2 Jones 164, after afarming the rule, 
“in eyectment the aaa must recover on the strength of his 
own title,” this exeeption is admitted, with the explanation 
that itis not based on theidea of an estoppel, but “is a rule of 
practice which has become.a rule of law adopted by the Courts 
forthe purpose of aiding the administration of justice, by 
dispensing with the necessity of requiring the plaintiil to prove 
the orignal grant and mesne conveyance [whieh in many cases 
it is out of his power to do) upon proof that the defendant claims 
under the same person.” Ater the rule has effected this pur- 
pose it is Sunetus officeo, and the matter is open then in regard 
to title, eubject of course to the doctrine of estoppel and such 
other principles ofas may be applicable. 

No error. 


Perr Corian. Judgement affirmed. 
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WILLIAM BF. McKESSON vs. NANCY ITENNESSEE. 


1. A bargainee in a quit claim deed has no legal claim for damages if the title 
proves defective, nor to enjoin an exccution issued upon a judgment based 
upon the purchase money. 


%, In ascertaining the damages sustained by reason of an injunction under the 
C. C. P., reference must be had to the condition of the debt enjoined; if by 
reasort of the delay the judgment debtor has become insolvent, the whole debt 
would properly be included as Gamages sustained by it; if his pecuniary cir- 
cumstances remained unaltered, no damages are sustained except the costs 
and disbursements. | 


This was a civil action tricd before His Honor Judge Mitch- 
ell, and a jury, at Fall Term 1871, of Burke Superior Court. 

The plaintiff alleged in his complaint, that in 1860 he had 
purchased from the defendant a tract of land, executed his 
note for the purchase money, and had taken a deed for the 
land, that defendant represented she had good title, and he 
believed that she had when he purchased, but he afterwards 
ascertained that she had no title, but that it was outstand- 
ing in one Avery and one Sudderth; and that he had pur- 
chased this outstanding title; that the defendant had sued 
on the note, cbtained judgment, and was seeking by execution 
and supplementary proceedings to enforce its collection, and 
he prayed that an account might be taken of the amount of 
moneys expended by him to perfect the title, and that the 
same might be treated as an extinguishment in whole or part, 
according as it was ascertained, of said judgment, and in the 
the meantime that the defendant might be enjoined from col- 
lecting judgment. 

It appeared that the deed contained no covenants of war- 
ranty, but was a quit-claim in effect, and that the suit on plain- 
iff’s note had been commenced since the adoption of the Code. 
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It is needless to notice the points made by the answer, as 
the opinion turns upon the case as stated by the plaintiff. 

By consent two issues were submitted to the jury. 

1. Did the defendant have title, and was she able to con- 
vey it, when the deed was executed. 

2. Ifno, has the plaintiff suffered any, and if any, what 
damages. | 

Under instructions from the Court, the jury found the first 
issue in favor of the plaintiff, and on the second issue that the 
plaintiff had not suffered any damages. 

Thereupon the plaintiff moved for a perpetual injunction, 
which was refused. 

The defendam thereupon moved to vacate the order of in- 
junction theretofore obtained, and also for judgment against 
the sureties on the injunction, undertaking for the whole 
amount of the judgment enjoined, and for the costs of this ac- 
tion. 

The plaintiff then suggested that there should be a reference 
or an issue submitted to a jury to ascertain the amount of the 
damages which the defendant had sustained, but His Honor 
allowed the motion of the defendant, and gave judgment ac- 
cordingly and the plaintiff appealed. 


Busbee & Bushee, Kolk and Armfield for the appellant filed 
the following brief: 


J. The injunction was improvidently dissolved, Lritian v. 
McLean, 6 Ire. Eq., 165, Aindley v. Gray, Ib. 445, Cow v. 
Jerman, Ib., 526, Hilliard on Vendor, 489, e seq. 

II. And surely the Judge could not give judgment on the 
injunction bond for the whole amount of the damages: C. 
C. P., sees. 192, 333. 

Cited and distinguished : Rev. Code, ch. 32, sec. 17, Emmons 
v. McKesson, 5 Jones’ Eq., 92. (In illustration N. Y. prac- 
tice, Vorhees’ Code, 408, 409. Not quoted as authority in 
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accordance with the ruling in this Court.) Referred to the 
practice in Thompson v. McNair 64 N. C.,°448. 

The remedy for the defendant upon dissolution of injunction 
is by action on the plaintiffs injunction pond or undertaking. 
1 Whitaker’s Practice, 484. 


Furches and Phillips & Merrimon for the appellee. 


1. A purchaser of land who has taken a deed tor the same, 
is on a different footing. That he can then only rescind the 
contract* upon the ground of fraud. Clantern v. Burges, 2nd 
Dev. Eq., 13. 

2. He must then rely upon his covenants. Ibid. 

3. But if a purchaser of a defective title, purchases the out- 
standing claims so as to perfect the same, he may compel the 
vendor of the defective title, to repay what he has had to pay 
out. See Ramseur v. Shuler, 2 Jones’ Eq., 487, and Westall 
v. Austin, 5 Ire, Eq. 1. 

Plaintiffis entitled to judgment upon injunction bond. Séde 
Emmons v. McKesson, 5 Jones’ Eq., 92. Code of Civil Pro- 
ceedure, p. 68, sec. 192, does not change the rule in this case, 
and the Court declares for the judgment, &e. 


Pzarson, C. J. The complaint and answer both treat the 
deed of Nancy Hennesse to McKesson as a conveyance and 
not as an executory agreement to make title. It follows, there 
being no warranty or covenant of seizin, that the claim which 
the plaintiff seeks to set up has nothing to rest on. The legal 
eftect of the deed was a quit claim or release by way of exting- 
uishment, and the finding of the jury was upon matter imma- 
terial, 

The plaintiff was entitled, upon the undertaking of the plain- 
tiff, to have judgment against him and his sureties for the 
costs, but not for the debt and interest. In this respect the C. 
©. P. has made a marked departure from the old practice, as 
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well in regard to injunctions as inregard toappeals. The un- 
dertaking is to pay such damages as the defendant may sus- 
tain by reason of the injunction. The damages may be ascer- 
tained by a referee, or otherwise as the judge shall direct. 
The costs would be included as a matter of course, but. how 
far the defendant has sustained further damage by reason of 
the injunction, depends on the circumstances. If the plaintifi 
was solvent at the time of taking the Injunction, and by reason 
of the delay becomes insolvent, the whole debt would properly 
be included as damages sustained by reason of the injunction, 
but if the plaintiff’s condition was no better or no worse at the 
end of the litigation than at the beginning, the defendant has 
sustained no damage by reason of the injunction, except costs 
and disbursement. 

There is error. Judgment reversed. This will be certified, 
to the end that the damages which the plaintiff has sustained, 
by reason of the injunction, may be ascertained by a referee, 
or by ajury, or by the Judge himself, in which event he will 
find the facts upon which his conclusions of law are based. 

Each party will pay his own costs in this Court. 


Per Curiam. Error. 
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1. Upon the execution of a mortgage, the mortgagor becomes the equitable and 
the mortagee the legal owner, and this relative situation remains until the 
mortgage is redeemed or foreclosed. 


2, Until the day of redemption be past, the mortgagor has a legal right, and 
after, an equity of redemption. 


3. A mortgagor allowed to remain in possession by the long acquiesence and 
implied approval of the martgagee, is not a trespass:r but a permissive oecu- 
pant, and as such is entitled to reasonable demand to terminate the implied 
license before an action can be brought to recover possession. 


4, A purchaser of the mortgagor’s estate under execution and (where he has 
leased,) his lessee are entitled to the right of the mortgagor. 


The eases of WeKesson v. Harshaw, 65 N. C. 688. Harshaw’s extrs vy. McKesson, 
at this term, and Hemphill vy. Giles at this term, cited and approved. 


This was acivil action tried‘at Fall Term, 1871, of Burke 
Superior Court, befote His Honor Judge Mitchell and a jury. 

The action was brought to recover possession of land, and 
the following facts were developed on the trial: 

That one W. F. McKesson formerly owned the land, and 
on the 5th day of February, 1869, conveyed the same to one 
Jacob Harshaw, to secure certain notes given for money lent 
by said Ifarshaw. 

The muney secured to be paid by the mortgage was to be 
paid by the terms of the mortgage in instalments of 3, 4 and 
5 years. No payment had been made on any of the notes so 
secured. Harshaw was dead and the plaintiffs are the devis- 
ees of his interest in the mortgaged property. 

It was also in evidence that W. I. McKesson had been al- 
lowed by the mortgagee to remain in possession, and that his 
estate had heen sold at execution sale and purchased by C. F. 
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McKesson, who had leased the premises to the defendant, and 
that the defendant had not received any notice to quit, and 
no demand for possession had been made on him. 

There were other matters shown, but not material to a 
correct understanding of the case. 

There was a verdict and judgment for the plaintiff, and 
the detendant appealed. 


Battle & Sons for plaintiffs. 
Bushee & Bushee, Folk and Armfield for defendant. 


I. Both mortgage and covenants contain a stipulation that 
in case the motgage money was paid in three, four and tive 
years in equal installments, no suit was to be brought either 
for the land .orfor the debt. Now thisis equivalent to a proviso 
that the mortgagor shall enjoy the land from the delivery of 
the mortgage, and covenant until the expiration of five years, 
and constituted the mortgagor tenant for years to the mort- 
gagee. It was such a vested legal interest as might be sold 
by the mortgagor, at his death would have vested in his ex- 
ecutors administrators, which consequently passed to C. F, 
McKesson, by virtue of the execution sale and sheriff deed. 
1 Gr. Cruise, 572; Powslay v. Blackman, Cro, Jac. 659. 
Coote on Mort. 327, 360. | 


Dicx, J. The mortgageexecuted by W. I’. McKesson, to 
Jacob Harshaw has given rise to much litigation, which might 
have been avoided, if the terms of the mortgage had been more 
explicit, or the parties had better understood their relative 
legal and equitable rights. 

- Upon the execution of a mortgage the mot gagor becomes the 
the equitable owner of the lands, and this relative situation 
remains until the land is redeemed, or the mortgage is fore- 
closed. Until theday of redemption is passed the mortgagor 
has no special equity, but he may pay the money according to 
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the proviso, and avoid the conveyance at law, and this privi- 
lege is termed his legal right of redemption. 

After the special day of payment has passed, the mortgagor 
still has an equity of redemption, until there is a foreclosure, 
and this right is regarded as a continuance of the old estate, 
and so long as he is permitted to remain in possession, he is eon- 
sidered to hold in respect to his ownership, and is not accounta- 
ble for the rents and profits of the mortgaged lands. Adams’ 
Kq., 114, 

Mr. Coote, in hig valuable work on mortgages, 319, says, 
‘there is some obscurity in the books in what light the mort- 
_ gagor during this period of actual possession or receipt of the 
rents of the land, stands in respect to the mortgagee. The 
result of the cases, however, appears to be, that he may be 
considered as tenant for a term, or at will, or by sufferance, or 
a trespasser, according to circumstances.” 

In applying these principles of law, we will briefly consider 
the relative situation of the parties to the mortgage introduced 
in evidence, and the manner in which they have acted towards 
each other, so that we may ascertain the resulting rights of the 
parties to this aetion. 

On the 5th day of February, 1867, Wm. F. McKesson ex- 
ecuted the mortgage to Jacob Hara to secure certain debts 
therein Mentioned and there is an express stipulation that 
the mortgage is to be void, if Mr. McKesson shall pay said 
debts in equal installments in 3, 4 and 5 years. : 

The acceptance of this mortgage raised an implied prom- 
ise on the part of the mortgagee, that he would not sue on 
the notes secured, only as the several installments became due. 
McKesson v. Harshaw, 65 N. C. 688. 

The mortgagee had noright to foreclose the mortgage until 
the day of redemption had passed. 

Harshaw’s ex’trs v. McKesson at thisjterm. Under these cir- 
cumstance the mortgagor was permitted to remain in posses- 
sion for several years, and he received the rents and profits 
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of the land. The mortgagee had a right at any time, upon 
reasonable demand, to take possession of the mortgaged prem- 
ises, for the better security of his debt, and by so doing he 
would have become liable to keep such premises in usual re- 
pair, and to sccount for the rents and profits received in a set- 
tlement of the mortgage debts. 

It is net necessary for us in this case to determine with pre- 
cision thg position of the mortgagor in possession towards the 
mortgagee, as under the circumstances he was not a trespas- 
ser, but a permissive oecupant holding possession by the long 
acquiesence and implied approval of the mortagec, and as such 
was entitled to a reasonable demand to terminate this implied 
license before an action could be brought to recover possession. 
Hemphill v. Grtes at this term, and anthorities cited. 

Charles I’. Mcitesson purchased the legai right of redemp- 
tion belonging to the mortgagor at exeention sale, and the 
sherifi’s deed conveyed such estate to the purchaser and substi- 
tuted him to the rights of the mortgagor. 

The purchaser leased a part of the premises in dispute to the 
defendant, who 1s in possession, and is entitled to the rights of 
his lessor, to have a reasonable time after demand to deliver 
possession to the plaintifls, who are the legal owners. As no 
demand was made, this action cannot be sustained. 

There was error. 


Per CuRIAM. Case dismissed. 
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1. <A bargainor ina decd in trust, containing a stipulation for the retention of 
the possession of the land conveyed, until sold under the terms of the trust, 
and who holds possession after a sale of the premises by a trustee is not such 
atenant as comes within the purview of the Landlord and Tenant Act (acts 
1868-"69, chap. 156) and hence proceedings cannot be taken under thatact to 
evict him. 


2, That act was only intended to apply to a case in which the tenant entered 
into possession under some contract of lease, either actual or implied with the 
supposed landlord or with some person under whom tie landlord claimed in 
privity or where the tenant himself is in privity with some person who had 60 
entered: 


3. This construction excludes fromthe operation of the act two classes, viz: 
vendecs in pessession under a contract for title and vendors retaining posses 
sion after a sale, though such persons are certainly tenants at will or sufferance 
for some purposes and frequently so styled. 


The cause of Jones vy. 2fti/, 64 N.C. BR. 198, ctiet and approved, 


1 
t 
a 


This was a proeceding to recover possession of land, com- 
menced by the plaintiff before A. H. Martin, itsq., a Justice 
of the Peace, brought by appeal to the Superior Court of 
Mecklenburg county and heard before His Ifonor Judge 
Moore, at July Special Term, £871. 

The allegation of the plaintitk, admitted tu be true, was, that 
the defendant had executed a deed in trust to the plaintiff Wil- 
liams providing for a sale of the land 1f debts were not paid by a 
day named therein, and also providing as follows: °Lt is further 
the understanding and agreement of the parties, that the said 
party of the first part [the defendant] shall retain possessicn 
of said premises, until the same shall be sold by the said party 
of the second part,” and that the debts not having been paid 
as stipulated, the trustee had sold the premises under the pro- 
visions of the trust and the other plaintiff Robert became the 

B31 
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purchaser and that the defendant continued thereafter to retain 
possession of the same and had refused to surrender possession 
thereof to the plaintiff after demand. 

His Honor, on this state of tacts, being of opinion that the 
plaintitt had the right to recover under the proceedings, 
rendered judgment accordingly, from which the defendant ap- 
pealed. 


Vance & Dowd tor the appellant. 

J. FH. Wlson for the appellee. 

Ropaan, J. The question in this case is not whether the 
the defendant is a tenant of the plaintiff, in any sense of that 
word; bunt whether he is such a tenant as is embraced within 
the Landlord and, Tenant, Act 1868-69, ch. 158, p. 855. See. 
19, of that Act says: 

“Any tenant or lessce cf any house or land, and the assigns 
under tenants or legal representatives or legal representatives 
of such tenants who shall hold over, and continue in the poss- 
ession of the demised premise, or any part thereof, without 
permission of the landlord, and after demand made for its sur- 
render, tay be removed from such premises in the manner 
hereinafter prescribed, in cither of the following cases: 

1. Whenever a tenant in possession of real estate holds over 
after his term has expired. 

2, When the tenant or lessee, or other person under him 
has done or omitted any act, by which, according to the stip- 
ulation of the lease his estate ceased.” | 

A Justice has jurisdiction only in the cases described in this 
section. The Act then prescribes the proceedings before the 
Justice. 

Upon a careful consideration of this Act we think it was 
intended only to apply to a case in which the tenant entered 
into the possession under some contract, either actual or im- 
plied with the supposed landlord, er with some person under 
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whom the supposed landlord claimed in privity, or when the 
tenant himself was in privity with sonf%’ person who had so 
entered. 

This construction would exclude two classes of cases, which 
we think were not intended to be embraced in the Act, viz: 
Vendees entering into possession under a contract of purchase, 
aud vendors continuing in possession under circumstances like 
the present. Such persons are certainly tenants at will or 
sufferance for many purposes, and they are frequently so 
called. Jones v. ffill, 64 N.C., 198. But they seem to be ex- 
cluded as well by the words of the section above cited, as by 
the general scope and spirit of the Act. The words of the 
section clearly require that the entry should be under a de- 
mise of some sort, althongh there is no reason for saying that 
it must be for any definite term, it may well be at will. 

In this case the possession of the defendant was not acquir- 
ed from either the trustee or the plaintiff; there was nothing 
which can be called a demise; his possession arose out of his 
own title, and continned until the sale, by virtue of the reser- 
vation in the in trust to that. His term has not expired; he 
had no term, for that implies a term derived from some other 
person. The reservation was perhaps void, for a term of years 
cannot be reserved by the grantor of an estate in fee. 

In that case the defendant would be a vendor continuing to 
Kiold the possession after his sale, which would also effectually 
exclude the idea of a demise. 

The case of such a tenant is not within the mischief which 
the Act was intended to remedy. 

Let this opinion be certified. 


Par Curiam. Judgment reversed. 
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J. Itis well settled that in descended estates, where the person last seized dies 
without leaving issue, or brother or sister of the blood of the first purchaser, 
but a half sister not of such blood, and remote collaterals of such blood, the 
inheritanee shall descend upon such remote collaterals, rather than upon such 
half sister. 


The cases of Bell v. Dozier, 1 Dev. 033, and Lawrence v. Pitt, 1 Jones 344, cited 
and approved. 


This was a civil action brought to try title to land, and was 
tried before His Honor Judge Pool and a jury, at Spring 
Term, 1871, of Currituck Superior Court. 

The facts developed by the testimony were these: 

About 1812 one Peter Barnard died seized of the land in 
question, having inherited the same from his father: said Pe- 
ter left a widow who had dower assigned to her, married one 
Dozier, had issue a daughter, the feme defendant, and died; 
Peter left one son Jesse, upon whom the land descended as 
heir to Peter, and who died without issue or brother or sister 
of the whole blood ; that the plaintiffs are the nearest collater- 
al kinsmen of the blood of the Barnards, &c. 

Under instructions from His Ilonor, a verdict was rendered 
in favor of the plaintiffs, and the defendants appealed. 


Bragg & Strong for the plaintiffs cited 

Bell v. Dozier, 1 Dev. 333. Felton v. Billups, 2 D. & DB. 
308. University v. Brown, 1 Ired. 388. Burgwyn v, Devereux, 
1 Tred. 583, and Welkerson v. Bracken, 2 Tred. 316. 


Busbee & Busbee for defendants. 


Boyprn, J. The very point raised in this case and in re- 
errd to the same estate, has heretofore been expressly adjudi- 
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cated in this Court in the case of Bell et al. v. Dozier and wife 
1 Dev. 333, decided in 1827, Judge Henderson delivering the 
opinion of the Court. 

And again in 1854, in the case of Lawrence v. Pitt, 1 Jones 
344, another question was made in relation to the title to this 
same inheritance, the opinion being delivered by Judge Battle. 

In both these cases the question arose whether upon the 
death of Jesse Barnard, unmarried and without issue or broth- 
er or sister of the par ental line, leaving half sister of the ma- 
ternal line, the estate @oscented upon this half sister of the 
maternal line, or upon the heirs of Peter Barnard, the nearest 
collateral relation, who were of the blood of the fit purchaser 
Peter Barnard, and in both cases this Court decided that the 
nearest collateral relations, who were of the blood cf the first 
purchaser, were entitled to the inheritance, and not the half 
sister of Jesse. 

In the first case the plaintiffs were the maternal half broth- 
ers and sisters of Peter Barnard, and the nearest of kin to 
Jesse except Lydia his half sister, who was not of the blood of 
the first purchaser. 

In the case of Lawrence v. Pitt, the same question was sub- 
stantially made and decided in the same way. These two ca- 
ses must govern this case, and we deem it sufficient to refer to 
those cases without further diseussion. 

There is no error. 


Per Curiam. Judgment affirmed. 
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BOND E. SEDBERRY ws. THE BOARD OF COMMISalONERS OF CHAT- 
HAM COUNTY. 


1. Whether the General Assembly possesses the power to forbid the Board of 
Commissioners of a county to levy and collect a tax to pay an existing debt of 
the county, when such board is commanded to do so by the order of a Supe-— 
rior Court having jurisdiction of the matter and whether in such case the board 
must take the responsibility of deciding this question co that should the statute 
be held constitutional the return would be responsive and suflicient—otherwise 
the persons composing the board subject themselves to fine and imprisonment 
for contempt, quere. 


pet 


Phe Statute, however, of 1871, Acts of 1870-71, chap. 114, forbidding the 
Board of Commissioners of Chatham county from levying or collecting any 
other tax except for the acerning current expenses of the county, is relieved 
from the imputation of being unconstitutional, for while forbidding the levy- 
ing of a tax, the scope and effect of it is to empower the Board to raise the ne- 
cessary amouut to discharge the liabilities of the county outstanding at the 
time of the ratification of the act, by issuing and selling inthe market coupon 
bonds, and a mandamus lies to compel the issuing and sale thereofto pay 
debts outstanding when the act was passed. ; 


5. The general rule is that no return to a peremptory mandamus is suflicient 
except that it has been obeyed, but if a statute be enacted, after such peremp- 
tory order, forbidding obedience and making obedience impossible, such new 
matter will of necessity constitute a sufficient return, provided the statute is 
constitutional and within the law-making power. 


4. Per Pearson, C. J., arguendo: If theonly proper construction of the statute 
is that the creditors of the county are put to the alternative of accepting cou- 
pon bonds or be without remedy because the Board are forbidden to levy or col- 
lect any tax except for accruing current expenses of the county, thus making a 
direct conflict of power between the Judge of the Superior Court and the Gene- 
ral Assembly as assumed by the counsel for each party, there would be much 
force in the objection that it impairs the obligation of contracts. 


5. But this construction is too narrow and the one first indicated is the true 
one, not only as warranted by the terms of the act but by the well settled 
principle, governing the construction of statutes, namely, that where a statute 
admits of two constructions, one of which is consistent with the Constitution 
and the other is questionable as violative of good faith and as tending to impair 
the obligation of contracts—in other words, if a thing may be done in a right- 
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ful way or in a wrongful way, it sal! be presumed to have been done in the 
rightful way. 


5. In this case, on the coming in of the return, setting forth the provisions. 
of the statute under consideration, the Court below should have modified 
the order so as to require the Board to raise the moneyin the mode provided, 
for the Act being constitutional protected the Board from the charge of 
contempt. 


6. Ordinarily the successful party is entitled to costs of this Court, but they” 
are refused in this case for peculiar reasons. 


The case of State v. Jones, 1 Ire. 414, cited and approved. 


This was a mandamus tried before His Honor, Judge Bux- 
ton at Fall Term 1871, of Cumberland Superior Court. 

The plaintiff held a debt against the county of Chatham, 
due prior to, and at the date of the passage of the Act, March 
7th, 1871, Acts 187071, ch. 114, p. 176, and obtained a per- 
emptory mandamus against the defendants, commanding them 
to levy and collect a tax sufficient to pay his debt. 

The peremptory mandamus issued from Fall Term 1870, 
returnable to Spring Term 1871, and the defendants having 
at that time failed to perform its commands, a rule was grant- 
ed against them to show cause why they should not be attaeh- 
ed as for contempt. 

At that term the detendants filed their answer to the rule, 
and relied upon the statute above-stated, which for the better 
understanding of the case is given in the foot note.* 


*¥4 AN ACT AUTHORIZING THE COMMISSIONERS OF CHATHAM COUNTY TO ISSUE: 
Bonps.”’ 


Suction 1. The General Assembly, &e., do enact, The Commissioners of Chat- 
ham county are hereby authorized to issue coupon bonds, not exceeding in. 
amount twelve thousand dollars, in denominations of not less than twenty dol- 
lars, and not more than five hundred dollars. 

Suc. 2. That the said bonds shall not be issued to contract any new debts 
against the county, but to fund such liabilities of the county as are outstand: 
ing at the time of the ratification of this Act. 
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His Honor deeming the return insufficient, ordered an at- 
tachment to issue against the gentlemen composing the Board 
from which order the Board appealed to this Court. 


B& TC. fuller for appellants. 


I. The Judge erred in granting order to show cause. The 
plaintiff was entitled to proceed as for contempt. Vide Laws 
186868, p. 428, ch. 177. Sec. 4, p. 427, sec. 6. This fails 
under secs. 2, 8 and 9 of p. 428, 429. 

IL. The Commissioners had no power tu levy the tax. Con- 
stitution, Art. V, see. 1 and 7, for the power to tax-—the sub- 
jects of taxation and the equation. See also University Le. Le. 
Oo. v. Holden, 62 N.C. T., 410, the opinions of Pearson and 
Dick especially. And see Winslow v. Com’rs of Perquimans, 
64N. 0.8, 218. Pegram v. Com'rs. of Cleaveland, 64 N.C. 
R., 557. Gooek v. Gregory, 65 N. ©. R., 142. Lutterloh v. 
Convers of Cumberland, Ibid, 403. 

III. ‘The Commissioners were forbidden by the Legislature 
+o levy such a tax as the plaintiff demanded. See Acts 1870- 
°T1, Statev. Jones, 1 Ire, 414. 

Court may review any intermediate order. C. C. P., p. 119. 
sec. 818, C. C. P., p. 92, sec. 249, as to the relief demanded. 


John W. Trinsdale for appellee. 


Sno. 3. These bonds shall hear interest at the rate of six per cent per year, 
payable annually, and that the coupons calling for sach interest, shall be receiv- 
ed by the sheriff in payment of county taxes. 

Src. 4. The principal of bonds so issued, shall be payable as follows: the first 
one-fourth of the principal of said bonds at the expiration of one year frora the 
first day of September, one thousand cight hundred and seventy-one, and each 

succeeding like amount shall be payable in like manner; at intervals of one year 
from the time of payment of the issue immediately preceding it. 

Suc. &. That for the payment of the principal and interest of said bonds, the 
Commissioners of Chatham County are authorized to levy the necessary taxes as 
occasion may require from time to time, but they are forbidden to levy orcollect 
any other tax, except for the accruing current expenses of the county. 

Suc. G. This act shall be in force from and after its ratification. 

Ratified the 7th day of March, A. D., 1871. 


JANUARY TERM 1872. 489 


te a lt tt a Ee ee ee ee 


Bonp E. SEpBERRY v. THE BoaARD oF COMMISSIONERS OF CHATHAM COUNTY. 


ee a a ai rn 


The defendants have no right to appeal. x parte Biggs, 
64 N.C. 203. 

These are proceedings of a criminal character, for the pur- 
pose ot punishing a contempt of Court. They are,-therefore, 
independent of and distinct from the civil suit out ef which 
they grow. The judgment or deeree in that suit cannot be 
here reviewed, nor the regularity of the steps taken in that 
suit called in question. An irregularity cannot be taken ad- 
vantage of collaterally. Cool, Cons. Lim 409. Savage v, Llus- 
sey, 3 Jones 149. 

If the writ of mandamus whieh was served on the defendants 
was a valid process, a disregard of if amounts to a contempt 
of Court. and is punishable by attachment. Tapping on man- 
damus 421, 422, and cases there cited. ‘No return to a perem- 
tory suit of mandamus, except a certificate of obedience, will 
be received. Tapping on Mandamus, 7, 48. 3 Bl. Com. i11. 
3 Steph. Com. 684, 

A wilful disobedience of any process or order lawfully issued 
by any Court is a contempt. Laws of 1868~’69, ch. CLX VII. 

The said writ was a valid process, 

1. Because it issued from a Court which had jurisdiction 
both of the subject matter and of the parties. 

2. Because the judgment or order for mandamus was valid, 
not void. Irregularities in the course of judicial proceedings, 
do not render the judgment void. Cool. Cons. Lim 408, 409. 

3. Because the said judgment has never been set aside, and 
until this is done, it must be regarded for all purposes as @ 
subsisting and a regular judgment. Winslow v. Anderson, 8 
D. & B. 9. See alsy Savage v. Hussey, 3 Jones 149. 

4, When a writ from a Court of competent jurisdiction is 
delivered to a sheriff, he is bound to execute it without inguir- 
ing into the regularity of the proceedings on which the writ is 
grounded. Cady vy. Quinn, 6 Ired. 191. 

II. The question whether the Constitution of North Caro- 
lina establishing the equation of taxation does not prevent a 
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county trom providing for the payment of its debts existing 
when the Constitution was adopted, is ves adjudicata so far as 
these defendants are concerned. 

ITI, This question has been decided negatively by the Su- 
preme Court of North Carolina, in the cases of University 2. 
Lt. Co,, v. Holden, 63 N. C, 410, and Pegrain v. Commission- 
ers of Cleaned Connty, 64 N. ©, 557. 

Ivy. The Act of the General Assembly of North Gaius 
entitled “An act authorizing the Commissioners of Chatham 
county to issue bonds,” Jaws of 1870-71, p. 176, and ratified 
March 7, 1871, is unconstitutional and void. 

1. It impairs the obligation ot acontract. Pegram v. Com- 
missioners of Cleavelnnd county, 64N.C.,557; Gooch v. Gre- 
gory, 65 N. C., 142; Sturges v. Crowninsield, 4 Wheat., 206 ; 
Green v. Biddle, 826; Ogden v. Saunders, Ib. 238; Bronson 
v. Ainzie, 1 How., 311; MeCracken v. Haywood, 2 Tb., 608 ; 
Quackenbush v. Dawle, 1 Comstock, N. Y., 129; Jones v. Crit- 
tendon, 1 Car, Law Rep, 385; Barnes v. Barnes, 866. 

2. It divests a vested right. JZawthorne v. Calif, 2 Wall, 
10; Bronson v. Kinzie, 1 How., 311; Hoke v; Henderson, 4 
Dev. 15; Dartmouth College v. Woodward, 4 Wheat., 519; 
Cool. Cons. Lim., 358, 854, 362. 

3, It deprives one of his property without due process of 
law. Dartmouth College v. Woodward, 4 Wheat. 519. 

4, Its effect is to reverse a judgment of a Court. This isa 
judicial act. It therefore so tar violates sec, of the Consti- 
tution of North Carolina. 

The defendants cannot take shelter behind a void act of the 
Legislature. The Constitution is the paramount law. They 
were commanded to act. They were obliged to obey. They 
were called on to decide upon the force ot the law, and they 
disregarded the mandate of the Court at their peril. Cool. 
Con. Lim, 39, 41. “When a statute is adjudged to be uncon- 
stitutional, it is as if it never had been. Rights cannot be 
built up under it * * * It constitutes a protection to no 
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one who has acted under if, and no one can be punished for 
having refused obedience to it before the decision was made. 
Cool.Con. Lim., 188. Strong v. Danvel, 5 Ired., 348. Astrom 
v. Hammond, 8 McLean, 107. Aleagher v. Storey Co., 5 Nev. 
244. McHKethan v. Terry, 64 N.C., 25. 

A contempt of Court was likewise committed in refusing to 
obey the alias writ of mandamus. The summary attachment 
was proper. 3 Chit. Gen’l Prac. 606. Tapping on Mandamus 
429, 494. State v. Jones, | Tred. 187. 

But if the regularity of the proceedings in the suit may here 
be questioned, it it maintained that they have been in all res* 
pects regular. 

The prayer of the complaint for a peremptory writ of man- 
damus in the first instance is proper. Wenston v. Commiésston- 
ers of Perquimans county, 64 N. C., 223; Pegram v. Com- 
misstonert of Cleaveland county, Ib. 5577. 

As the subject of mandamns has been overlooked by the law- 
makers, and has been left to judicial legislation, the Courts 
will be liberal in respect to forms used, The case of Lutter- 
toh v Bond, of Commissioners of Cumberland county, was 
determined after the suit of Sedbery v defendants was decided. 
The pratice which is therein adopted, will net havea retro- 
active effect. Bates v. Hinsdale, 65 N.C. Especially as the 
present case conforms to the practice established by Winslow 
v. Commissioners of Perquimans County, 64 N.C. 228, and 
Pegramv. Commissioners of Cleveland County, ibid 557, there- 
tofore decided. 

Pearson, C. J. According to the view of this case taken in 
the Court below and by the counsel of both parties in this. 
Court, two very interesting questions were presented. 

1. Has the General Assembly power to forbid the Board of 
Commissioners of a county from levying and collecting a tax, 
to pay an existing debt of the county, when the defendant is 
commanded to do so by the order of a Superior Court having 
jurisdiction of the matter ? 
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2. Must the defendant take the responsibility of deciding 
this question, so that should the statute be held constitutional, 
the return is irresponsive and sufficient, otherwise the individ- 
uals composing the Board, subject themselves to fine and im- 
prisonment for contempt ? 

It is settled State v. Jones, 1 Ired. 414. The veneral rule is 
no return can be made to a peremptory mandamus, except 
“that it hasbeen obeyed,” but should a statute be enacted, after 
such peremptory order, forbidding obedience or making obedi- 
ence impossible, such new matter will, of necessity be a suth- 
cient return, provided the statute is constitutional and within 
the power of the General Assembly. 

It was assumed in the Court below and by the counsel on 
both sides in the argument before us, that the Act 7th of 
March, 1871, admitted only of the construction that the cred- 
itors of the county were put to the alternative of accepting con- 
pon bonds on time, or be without remedy, because the Board 
of Commissioners are forbidden to levy or collect any tax ex- 
eept for the accruing current expenses of the county, thus rais- 
ing the questions above set out, and making a direct conflict of 
power between the Judge ofthe Superior Court and the Gen- 
eral Assembly. 

If this be the proper construction ot the statute, there is 
much force in the objection, that it impairs the obligation of 
contracts. But we are of opinion that this view of the stat- 
ute is too narrow, and that the scope and effect of it, is to 
empower the Board of Commissioners of the county to raise 
the necessary amount, to discharge the liabilities of the coun- 
ty, outstanding at the time of the ratification of the Act, by 
issuing and selling in the market, coupon bonds, and in this 
way funding the debts of the county ; according to this con- 
struction, the restriction that no other tax shall be levied ex- 
cept for accruing current expenses, is reasonable and proper ; 
and the statute is relieved from the imputation of being uncon- 
stitutional and void. 
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This construction is not only warranted by the terms ot the 
Act, but is called for by a well settled principle, that when & 
statute admits of two constructions, one of which is con- 
sistent with the Constitution, and the other is questionable, as 
violative of good faith, and tending to impair the obligation 
of contracts, the former should be adopted, in other words, 
if a thing may be done in a right way, or in a wrong way, 
it shall be presumed to have been done in the right way. 

The peremptory mandamus required the Board of Commis- 
stoners ‘to levy the tax,” on the coming in of the return, by 
which it was seen that the General Assembly had made pro- 
vision tor raising the thoney by a sale of bonds, and forbid the 
board from “levying the tax.” His Honor fell into error by not 
modifying the order, so as to require the Board to raise the 
money iv the mode provided, for according to the proper con- 
struction of the Act, it was constitutional, and protected the 
Board from the charge of contempt. State v. Jones, supra. 

This course would have met the exigency and taken away all 
excuse ior not instantly raising the money and paying it to 
the plaintiff, 

Of course no difficulty was to be anticipated in regard to 
making sale of the bonds at a fair price, as the terins were rea- 
sonable and the bonds would, as seems to have been contem- 
plated by the General Assembly, have been a good investment 
all doubt in regard to the power of the Board to issue them, 
being out of the question, and the remedy against the county 
to enforce payment, being plain and direct. | 

For the error in not modifying the order, the ruling of His 
Honor is reversed. -_ 

This will be certified to the end that further proceedings 
may be taken in the Court below, according to the view we 
have expressed. 

The defendants were the first to adopt the misconception 
as to the meaning of the Statute, this was the occasion of 
the omission to modify the order. Throughout the proceed- 


494 IN THE SUPREME COURT. 


et a 


ag I 


0. A. LAMBETH v, N. C, R. BR. Co. 


re a a a a 


ings they have evinced but little anxiety to discharge their 
duty, and there has been a delay of justice. For this reagon 
no costs are allowed. -C. C. P., 278. The result the of ruling 
in this Court is in the nature cf an order for a repleader, which 
igin effect a new trial.” 


Per CuRIAM. Ventre de novo. 


J. A. LAMBETH, Administrator, &c., vs. NORTH CAROLINA RAIL ROAD 
COMPANY. 


1. The policy of the law requires common carriers to use a high degree of care, 
in transporting passengers to guard against probable injury. 


2, Itis thetr duty to transport and place their passengers safely at the pointcf 
destination, and if injury to the passenger ensnes from a failure to observe 
due care, the carrier is prima facie respousibie. 


rad 


38. Where a passenger jumped off a railroad train, while ranning at a speed 
of from two to four miles an hour, and this was the proximate cause of the™ 
injury complained of, and contributory negligence is alleged, the true crite- 
rion of the care required from the passenger is that degree which may have 
been reasonably expected from a sensible person in such situation. 


4, A passenger on a railroad train hada right to expect that the carrier had 
employed a skilfal and prudent conductor who had experience and knowledge 
in his business sufficient to correctly advise and direct them as to the proper 
time and manner of alighting from the train, 


5, Where, when the usual signal waa given for slacking the speed of the train 
the conductor went with a passenger and his companion out on the platform to 
assist themin petting offsafely, and such passenger without any directions from 
the conductor, voluntarily increased danger by jumping off the train whiie in 
motion, the carrier is not responsible for injury resulting therefrom ; but if 
the motion of the train was so slow that the danger of jumping off would not 
be apparent to a reasonable person, and the passenger acted under the instruc 
tions of the conductor, then the defence of contributory negligence would be 
unavailing. 
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6. Where there was evidence tending to prove that the intestate of the plaintiff 
informed the conductor that he wished to get offiat a certain point, and On ap- 
proaching the place, the conductor went with him and another, upon the plat- 
form of a rear car, and the intestate got upon the step of the platform prepar- 
atory to springing off, conductor cautioning him not to “jump off yet,” and 
when a few moments after the conductor said “now Is your time—jump,” and 
thereupon he jumped off and onto a platform, fell downjand rolled under the 
train and was killed; the train at the time going much slower by degreess than 
before the brakes were blown on, theother passenger alighting immediately 
after the intestate, running along with the train, rather than jumping off at 
right-angles, that he was not able to ‘‘take up’’ for several yards, that intes- 
tate,when he jumped off, had under his left arma stencil-plate about the size of 
an ordinary barrel-head, between two pieces of very thin plank, also a satch- 
el of capacity sufficient to hold two qnarts,to which were attached light leather 
straps, passing around his shoulders, and that intestate also had a book in size 
ten inches by five, and plaintiff requested the following instructions to the 
jury “thatif the jury should find that the defendant did not stop its train 
along side of the place where the intestate desired to alight, and that the con- 
ductor while passing such place, (a platform) and when the cars were moving 
at from two tofour miles an hour, directed the intestate to alight, and he 
obeyed the direction he was justified In doing so, and his actin law, was not 
contributory negligence hindering a recoyery,” “eld that the refusal of the 
Court to give such instructions was erroncous, ard entitied the plaintiff to a 
venire Ge 2Ovo. 


This was a civil action tried before {lis Honor Judge Tour- 
gee and a jury, at Fall Term, 1871, of Guilford Superior 
Court. 

The plaintiff complained for the negligent kiling of his intes- 
tate by the defendant, a’ common carrier. 

It was in evidence on behalf of the plaintiff, that at the 
time the injury was received resulting in the death of J.S. 
Brown, his intestate, the latter was a passenger on the train 
of the defendant from Greensboro’ to Graham station, and the 
injury was received at Graham under the following cireum- 
stances : 

One Anthony testified that he and the intestate of the plain- 
tiff were on the train and tried to get off at Graham station ; 
that when near the depot the whistle was sounded for applica- 
tion of brakes and thereupon he and Brown went out upon 
the platform at the end next the sleeping car, which latter was 
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the rear car of the train; that when they got on the platform 
the conductor, Ligon, was present with his lamp in hand and 
he commenced with one hand to tighten the brake on the plat- 
form of the sleeping car, and the witness stood on the platform 
of the coach next before the sleeping-car and reaching across 
helped him to tighten the brake; that when the coach on 
which Brown and witness were passengers was passing oppo- 
site the platform at the depot and whilst the conductor and 
witness were tightning the brake, Brown got down from the 
platform on to the steps as if about to alight, when the conduc- 
tor cautioned him not to jump yet, saying the train would get 
slower ; that when about opposite the centre of the depot plat- 
form, or a little past, Brown stil! standing on tne steps of the 
car platform, the conductor said, “now is your time, jamp,” 
and thereupon Brown immediately alighted on the depot. plat- 
form and fel down and in some way, the witness could not tell 
how, got under the train and on the track and was run over 
and was crushed, so that he died; that at the time of the oc- 
eurrence the train was moving much slower than before the 
blow for brakes and had gotten still slower after the joint effort 
of the witness and conductor to tighten the brakes; that witness 
alighted immediately after Brown: thathe could not tell the rate 
of speed at which the train was moving but seeing that Brown 
had fallen as he (witness) alighted, he jamped off, running with 
the cars rather than at right angles with them, ard that 
he was not able to take up until he had reached the extreme 
end of the platform; that Brown had: under his left arm a 
stencil plate about the size of the head of a whiskey barrel, 
between two pieces of very thin’ plank, and a small satchell of 
eapacity to hold two quarts, swinging from his shoulder by 
leather straps, both being very light, and also a small book 
about ten inches by five in size. 

Mr. Ligon, the Conductor, testified that when the blow was 
sounded for brakes before reaching the depot, he went out of 
the coach to let the witness Anthony, and Brown off, intend- 
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ing to stop the train; that they followed him, and when they 
got out, Brown got down on the third or lowest step of the 
platform as if to jump, and he (the conductor) with one hand 
tightened up the brake, assisted at the time by Anthony, and 
whilst the parties were in that position he cautioned Brows 
not to jump, saying the train would stop, and thereupow 
Brown got back one step-—the middle step; that after this, 
when passing the piatform, being nearly opposite the depat, 
and seeing that the train was not going tu stop along side the 
platform ashe expected, he pri his hand on Brown and told 
him to get down and be ready to get off. Brown at his sug- 
gestion, getting down on the lowest step again, and the condues 
tor at the same instant seizing the brake with both his hands 
and attempting to tighten it; sey he did not tell Brawn 
“to jump of, now Is your time,” that he told him only to cet 
down on the lowest step and be ready to get off 

In answer to a question put by the plaintifl, witness said he 
saw Brown on the lowest step making signs as if about te 
jump, and thathe did not prt his hands on him to prevent 
him, because he was out of reach, and although within reach 
of his voice, and he had time ana could have cautioned bim, 
he did not caution him with his voice; that Brown jumped 
a moment after the signs as before stated: > that when Brown 
jumped off, the train was going at the rate of from two to four 
miles per hour, and that the train did not stop until the extreme 
hear car had passed the platiorm some ten feet. 

John Lipps, the engineer, testified that he was directed to 
stop at Graham, and that before reaching the depot he blew for 
brakes and they were applied, but they did not appear to hold 
as usual; thatthe train did not stop in pursuance of the “blow” 
when it Saeki to have stopped, and he did not know whether 
the brakes were out of fix or not, but somehow the brakes did 
not hold as usual. 

Upon this evidence, the plaintiff requested the Court to in- 
struct the jury (amongst other matters) as follows, viz: ‘“That 

32 | 
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if the jury should tind that the defendant did not stop the 
train alongside of the platform, and that the conduetor whilst 
passing the platform and when the cars were moving at from 
two to four miles per hour, directed Brown to alight and he 
obeyed the direction, he was justified in doing so, and his act 
in law is not contributory negligence, hindering a recovery.” 

His [fonor declined to give the Instruction prayed, but 
charged the jury that any alightment from the cars when moy- 
ing was contributory negligence, and in law disabled the 
plaintiff to recover. 

There was a verdict for the plaintiff and from the indement 
rendered thereon the defendant appealed. 


Dillard & Geimer for the plaintiff. 
J. 7. Morehead, Jr. for defendant. 


Defendant's Counsel filed the following brief: 


The negligence of plaintifi’s intestate contributing, plaintiff 
cannot recover even if the defendant was grossly negligent. 
Angell on Carriers, sec. 558; Perce on Larlroads, pp. 272, 
976, 475, 476, ; 2d Leedfield, 205; Loury, pp. 99, 149. 

When plaintiffs evidence shows contributory negligence, ’tis 
proper for the Court to take the case from the jury, &c. Perce 
on Railways, 284; Angell on Carriers, sec. 559 (a). 

The conduct of the plaintifi’s intestate, encumbered, as he 
was, with baggage, &c., was fool-hardy, and he was guilty of 
gross negligence. 


Diox, J. The intestate of the plaintiff was a passenger under 
the charge of the agents of the defendant, and he was killed in 
getting off the train. The policy of the law which is ever sol- 
icitous for the protection of human life, requires common-car- 
riers, who have charge of the safety of passengers to use a high 
degree of care to guard against probable injury. As the intes- 
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tate was a passenger on the train it was the duty of the defen- 
dant to transport and place him safely at his point of destina- 
tion. 

If the injury sustained was caused by a want of proper care 
on the part of the agents of the defendant in the performance 
of this duty, it is prama facie responsible in damages to the 
plaintiff. 

The principle defence relied on in the Court below, was that 
the intestate by his own negligence or misconduct contributed 
to cause the injury sustained. The act of the intestate in jump- 
ing off the cars while they were in motion at the rate of from 
two to four miles per hour, was the proximate cause of the in- 
jury, and the question is whether he exercised ordinary care 
under the circuimstanzes. Ordinary care in this case, is, that 
degree of care which may have been reasonably expected from 
a sensible person in the situation of the intestate. Ile had a 
right to expect that the defendant had employed a skillful and 
prudent conductor, who would not expose passengers to dange- 
rous risks, and who had experience and knowledge in his busi- 
ness, sufficient to correctly advise and ‘direct passengers as to 
the proper time and manner of alighting safely from the train. 

When the usual signal was given for stopping or slackening 
the speed of the train, the conductor went with the intestate 
and Mr. Anthony out on the platform of the car to assist them 
in getting off safely. If the intestate, without any direction 
from the conductor, voluntarily incurred danger by jumping 
off the train while in motion, the plaintiff is not entitled to re- 
cover. Ifthe motion of the train was. so slow that the danger 
of jumping off would not be apparent to a reasonable person, 
and the intestate acted under the instructions of the manager 
of the train, then the resulting injury was not caused by con- 
tributory negligence or a want of ordinary care. Sherman & 
Rid on Neg., ch: 15 and 27. 

The circumstances attending the injury are.given in the tes- 
timony of Mr. Atnhony and the conductor, who were both 
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present, witnessed the occurrence and had equal opportunity 
ot knowing the facts. Their testimony was conitlicting in mate- 
rial points,and it was the province of the jury to determine the 
truth of the matter, and render a verdict in aecordance with the 
instructions of [lis Honor on the questions of law arising upon 
the ascertained facts. We think His Honor erred in refusing 
to give the first instructions asked for by the counsel of the 
plaintiff, for if the testimony of Mr. Anthony is to be believed, 
there was no such contributery negligence on the part of the 
intestate as to prevent a recovery in this action. 

For this error there must be a ventre de novo, and it is not 
necessary for us to express an opinion as to the rights of the 
parties, if the jury should find that the testimony of the con- 
ductor gives the truth of the transaction. 

Let this be certified. 


Per Curiam. Venire de nove. 
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JOHN W. ELLIS vs. SAMUEL HUSSEY. 


i. A vendor who contracts to convey upon payment of the purchase money, 


~e 


is as between the parties a mortgagee. 


2. Itis well settled that a mortgagsze possesses two remedies which he may 
prosecute at the same time, namely, one in peusonam for his debt, the other in 
ven to subject the mortgaged property to its payment by foreclosure, 


5, Aresort to the first does not amount toa waiver of the second, Or vice versa. 


4, The two actions are not for the same cause and a different relief is obtained 
in each, and this continues to be the case, notwithstanding that a single Court 
grants all the relief which was formerly sought in two. 


This was a civil action, tried on complaint and demurrer, 
before His Honon Judge Mitchell, at Fall Term 1871, of Ire- 
dell Superior Court. 

The plaintiff, in his complaint set forth in substance that one 
Redwine being the owner of certain real estate, contracted to 
sell the same to the defendant, and that defendant executed 
his note for the price, that the legal title had passed by a se- 
ries of conveyances from Redwine to the plaintiff, and that the 
plaintiff had likewise purchased the note, had brought suit on 
the note, obtained judgment, and that the execution which 
issued thereon had been returned unsatisfied, and prayed a 
specific execution of the contract and sale of the premises. 

The cause of demurrer specially assigned, was, “thatit ap- 
pears from the complaint that the same plaintiff brought a 
suit against this same defendant upon the same contract, and 
subject matter, as is contained in this complaint to Fall Term 
1869 and at Spring Term 1870, obtained a judgment against 
this defendant thereon, that there is no distinct legal and 
equity jurisdiction in this Court, and that all matters of dis- 
pute arising upon the said contract were then determined and 
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adjudicated, or should have been determined and adjudica- 
ted,” &e. 

His Honor overruled the demurrer, and rendered judgment 
in favor of the plaintiff according to the demand of the com- 
plaint. From which the defadant appealed. 


Lurches for the appellant. 
Armypeld tor the appellee. 


1. The pendency of one suit between the same parties for 
the same cause of action, is a good defence to asecond. Har- 
ris Vv. Johnson, 65 N.C. 1,478. 

2. When the relief sought may be had ina snit then pend- 
ing between the same parties. This is a good defense against 
a second suit. Council v. Rivers, 65 N.C. R 54. 

3. Where a suit is pending between the same parties, reliet 
must be songht in that action. feogers vy. [Lolt, Phillips Ly., 
108. 

4, Also see Mason v. Meles, 68 N. O. 1, 564. 


Ropmay, J. A vendor who contracts to convey on payment 
ot the purchase money may be considered as between the par- 
ties a mortgagee. It has always been held that a mortgagee 
has two remedies which he may prosecute at the same time, 
one in personam for his debt, the other 2 vem to subject the 
mortgaged property, and it never was supposed that a resort to 
the first. waived the second, or that after a sale of the mort- 
gaged property, lie could not resort to the first for any unpaid 
residue. 2 Story Eq., Jur. 1007, 1034, 1035, ¢. 9th edition, 
citing Thurber v. Jewett, 295. 

It is true, that the plaintiff in this case could, in an action 
seeking a sale of the property which be held substantially as 
mortgagee, have obtained a judement for the sale of the prop- 
erty, and thatif the preperty brought less than the debt, he 
could have execution against the debtor for the residue. But 
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that would not have given him the full benefit of his action a 
personam by which he obtained exeecntion against tbe debtor, 
before a sale of the property, whereas upon his action to subject 
the property, he would have been compelled first to exhaust 
the property. The two actions are not therefore for the same 
cause, and a different relief is obtained in each. And this 
continnes to be the ease, notwithstanding a single Court gives 
all the relief which must have heretotore been obtained in two. 

There is no error, Judgment affirmed, and the action is 
remanded to the Superior Court of Iredell to be proceeded in 
according to law. 


PyrR CuRIAM. Judgment aflirmed. 


L. & E. MILLER to the use of J. B. CARLISLE vs, THE LAND AND LUM. 
BER COMPANY OF NORTH CAROLINA. 


1, ff goods are sold to a party, on the representations of one professing to be 
his agent and are afterwards delivered to such party and invoiced to him and 
the invoice received and the goods are used by him, he is bound for 
their yalue, and under such circumstances if is immaterial whether the person 
professing to be agent was such or not. 


2. In order to avoid such responsibility, the party to whom the goods were 
sent should have, on the reccipt of the invoice, promptly refused to reccive 
otherwise silence gives consent under the maxim gre taceé clamat. 


3. The invoice was notice that the credit was given to such party. 


4. In such case it is immaterial that the officers of such party (a corporation) 
did not intend to induce the seller to believe that the corporatipa had bought 
and would pay for the goods, or that they would not have kept the eoods if 
they had not known that the corporation was bound to pay the seller for them. 


5. The rule is, that when one, by his conduct, unintentionally, gives another rea- 
sonable ground to believe that a certain state of facts exists, and the other acts 
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on the belicfso induced, that he will be damaged if itis not true, the person 
so inducing is estopped as tothe other, afterwards to deny the existence of 
such state of facts. 


6. The retention of the goods and silence after receipt of invoice, furnisved 
reasonable ground to cause the seilers to believe that the corporation ratified 
the sale and may naturally have prevented them from taking such action as 
they otherwise would for their security. 


?. di was erroneous, to permit the plaintiffs on tue trial below to testity that 
guch agent informed them before the saic, that he lad in Lis possessiou a let- 
ter from an officer of the defendant authorizice Lim to purchase the goods for 
#i—such evidence is not Hable to animedyersicn as evidence to prove the con- 
tents of a writing by parol, the eviderce noi ocing dire eted fo show that there 
was 2 genuine ictter, containing such coutent!s, = wrerely the representations 
of the agent as to the contenis of he etter, in. confirmation of the plaintiff's ev:- 
dence that the eredit had been wiven to fhe corporation and not to the agent, 


This was a civil action tried betorc Lis Henor Judge Pooi, 


and a jury at Spring Term, 1871. of Puc sen Superior 
Coart, and was brought to reeayer the value of certain gocds 
which the plaintiffs allewed had been sold and delivered by 
thers to the defendant. 

On trial, the plaintifl 


4 


s having intreduced testimony tending 
to prove that they gave credit to a ig ae to confirm 
the evidence of the witness (one of the plaintitis), 1t was pro- 
pesed to show that one Ambrister negotiated with plaintiffs 
tor the oe of the goods on b chal ofthe defendant, repre- 
senting himseif as its agent and that he showed orders [called 
jn the exceptions and opinion oa. but in the deposition 
orders] trom the sees of the Cowipany suthorizing him to 
purchase such goods for the company, and that the plaintiffs 
gaye credit to the Company upun the strength of the orders or 
letters—the letters not being produced on record—the defend- 
ant objected to the evidence on the ground that it was an at- 
tempt to introduce parol evidence of a writing without produ- 
eing it or accounting for its non-production. This evidence, 
however, was received by His Tlonor and the defendant ex- 
eepted. 
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There was evidence tending to prove that plaintiffs sold the 
goods to the defendant and gave it credit therefore; that they 
invoiced the goods in the name of the defendant and forward- 
ed the invoice to defendant, and also shipped the goods to de- 
fendant, which were received and used by defendant. 

It was also admitted that Ambrister was a stockholder in 
the Company. 

There was much rebutting testimony offered by defendant 
to show that Ambrister had no authority to act in any manner 
as defendant’s agent, and that neither the defendant or its offt- 
cers had ever ratified any act of Ambrister as such, which it is 
deemed unnecessary to recapitulate in detail, as the case in 
this Court turned upon the question of evidence and His Hon- 
or’s charge. | 

The defendant requested His Honor the following in- 
structions to the jury, viz: 

1. That there ean be no recovery in this case, unles John G. 
Ambrister was the agent of the defendant. 

2. That there is no legal evidence in this case showing that 
John G. Ambrister was directly or indirectly authorized to 
buy the goods of L. & E. Miller or any one else for them, or 
that he ever was their agent for any purpose whatever, and 
that no act of his has ever been ratifled by the defendant or 
any of its officers. 

His Honor declined to give these instructions to the jury, 
for which the defendant excepted. 

His Honor instructed the jury, that if from the testimony 
they believed that John G. Ambrister had an agreement with 
L. & E, Miller that the goods bought by him and shipped to 
the defendant should be charged to his own account, and after- 
wards be credited upon the notes held by Peter Ambrister & 
Co., the defendant was entitled to a verdict. 

But if they believed that no such agreement had been made, 
and that L. & E. Miller sold to John G. Ambrister, as the 
agent of the defendant, and the defendant afterwards received 
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the goods, that it became responsible for them by thus ratifying 
the act of Ambrister, even though he had never been author- 
ized to buy goods for them. The defendant excepted to the 
charge. | 

Under the instrtictions of His Honor, the jury found a ver- 
dict in favor of the plaintiffs, and from the judgment rendered 
thereon the defendant appealed. 


Smith & Shaw for the appellant argued : 


That in order to entitle the plaintiff to recover on the idea 
of a ratification of Ambrister’s acts, done professedly as the de- 
fendant’s agent, His Honor should have charged that the de- 
fendant enjoyed the beneiit of the goods after being fixed with 
a knowledge of snch action by Ambrister, of which there was 
no evidence, 

They also argued a point of evidence which appears from re- 
ceiving no observation in the opinion, to have been waived.* 


Bragg & Strong tor the appellees filed the following brief: 


1. Ambrister’s declarations are admissible as part of the 
res gestae. | 

2. The facts that the goods were purchased by John G. Am- 
brister, that bills were sent to the defendant, in which the 
goods were charged to it, and that said goods were used by 
the defendant, were some evidence of the agency at the time 
of the purchase, or of a confirmation afterwards; enough at 
least, to authorize the judge to admit the declarations of Am- 
brister. The evidence of the defendant is not to be considered. 
State v. Dulla, Phil. 487. State v. Andrew, Ib. 205. Creech v. 


*NotTE.—The Attorney General regrets that owing to the bad chirography 0 
the brief filed by appellant, he could not publish it in full. 
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McRea, 5 Jones, 129. Scott v. Brown, Ib. 406. State v. Dick, 
2 Winston, 45. 

3. Ratification of contract. Angel and Ames, 238, 241, es- 
pecially 240 and cases cited. 

4, As to what is some evidence. State v. Allen, 3 Jones, 
257, State v. Long, 7 Jones, 24. 

That portion of the Judge’s additional statement not res- 
ponsive to the letter addressed to him cannot be considered. 
But if it can, the evidence set forth therein as having been 
objected to, to-wit: that no credit was entered upon the note 
which Ambrister held against the Millers, is competent as 
tending to negative the idea that he purchased on his own ac- 
count. Ordinarily men do not allow notes to stand open 
for the tull amount against them, when they are entitled to 
a credit for $1300. 


Ropman, J. We think the defendant exceptions to the 
instructions given by the Judge below cannot be sustained. 

The jury found that the goods were sold by plaintitis on the 
credit of the defendant, upon the request of a person repre- 
senting himself as its agent, that they were sent to and receiv- 
ed by defendant, that at or about the time of their receipt, 
the officers of the company also received invoices sent by plain- 
tiffs, in which the defendant was charged as debtor for the 
price of the goods, and that afterwards defendant used the 
goods. Weagree with-the Judge that with these facts in 
proof, it was immaterial whether Ambrister was ever authori- 
zed to purchase the goods for the company or not, by keeping 
them with notice that the plaintiff had sold them to the com- 
pany and upon its credit, the company became liable for the 
price. If it did not mean to become liable, it should at once 
on the receipt of the invoices have repudiated the purchase 
and*refused to receive the goods. Instead of ‘doing so, by si- 
lence it allowed the plaintiffs to believe that it consented to 
the purchase and undertook to pay. 
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Under such circumstances, “gue tacet clamat,”’ silence is 
consent. It isno defence to say that the defendant’s officers 
knew nothing of the representations made by Ambrister to the 
plaintiffs, and that they were deceived by his representations 
to them, that he had bought the goods on his own credit. The 
invoice was notice that the plaintiff sold to, and credited the 
company. Itisalso immaterial that Ambrister had no au- 
thority to buy for the defendant. and that the officers of the 
company did not intend to induce the plaintiffs to believe that 
it had‘bonght and would pay for the goods, or that they would 
not have kept the goods if they had known that the company 
was to pay plaintiffs for thern. The rnle is, that when one by 
his conduct, unintentionally gives another reasonable ground 
to believe a certain state of facts, and the other so acts on that 
belief that he will be damaged ifit is not true, the person so 
conducting is estopped as to the other, afterwards to deny that 
state of facts. This rule is so reasonable as not to require the 
support of authority. 

It is supported however by several, among which, as being 
very pertinent, we select Cornish v. Abingdon, 4 Hurl & Nor- 
man Exch. 549. 

The keeping of the goods and the silence of the defendant 
after the receipt of the invoices were a reasonable ground for 
the plaintiffs to believe that the Company ratified the sale, and 
may naturally have prevented them from taking such steps as 
as they otherwise would have taken for their security. 

As tothe question of jevidence, the Judge allowed plaintiff 
to testify that Ambrister,told them that he had a letter from 
an officer of the company, authorizing him to purchase the 
goods for it. The defendant contended that this was proving 
the contents of a writing by parol. This is a mistake. 

The evidence was not directed to show that there was any 
genuine letter with such contents, but merely the representa- 
tions of Ambrister as the contents of a letter, in confirmation 
of the plaintiff's evidence, that credit had been given to the 
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company and and not to Ambrister. Under the circumstances 
it was immaterial whether the letter had existed or not. | 
We think the evidence was admissible. 
There is no error. 


Prr Curiam. Judgement afhrmed. 


BURNS & SMUCKER os. HARRIS & ALUEN, 


J, Whether a partner ona deficiency of partnership assets to pay partnership 
debts is entitled to a personal property cxemption of $500 out of such assets 
in preference to the said debts; and whether if such partner has individual 
property sufficient to cover such exemption, he shali be compelled to resort 
to that, are questions of great importance and deserving serious covsideration, 
but as the facts out of which they arise are only set forth inferrentially this Court 
will not proceed to consider them but remand the cause to the end that the 
facts may be ascertained and the rights of the parties declared, 


This was an appeal from a decision rendered by His Honor 
Judge Watts, at Chambers, on the 28th day of Jannary, 1871, 
in a civil action pending in the Superior Court of Franklin. 

The action tor goods, &e., sold) was commenced October 
15th, 1870, and before the summons term, justices executions 
issued on judgments in favor of cther creditors against the de- 
fendants who were merchants, on the 27th October, 1870 ; the 
constable before levying, proceeded to lay off to each of the 
defendants, out of the partnership effects, an exemption ef 
$500; on the same day the defendants executed a deed in 
trust to Mr. Bullock, but for what property and on what 
trusts dees not appear; in the deed the bargainors attempt to 
reserve or except the property exempt by the Constitution 
and laws; on the 24 of November, 1870, the report of the ap- 
praisers was duly certified and registered ; the deed in trust 
was rezistered on the 10th of November; on the 8th of No- 
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vember a warrant of attachment issned in this action which 
was, on the 9th, levied on the stock of goods of the defendant, 
including that portion laid off by the constable; thereupon a 
motion was made to His Honor to discharge the levy of the 
attachment as to the property laid off. 

His Honor allowed the motion and the plaintiit appealed. 

The appeal was heard at June Term, 1871, and the Court 
took an advisarz until the present term. 


Battle & Sons for the appellant. 
Fowle and A. Jd. Lewis for the appellee. 


Reape, J. The property of a partnership belongs neither to 
one partner nor another, but to both or all. And the individual 
interest of a partner is only a share of what remains after the 
partnership Habilities are satisied and the partnership closed 
up. This is the general rule. Whether, therefore, one of the 
partners is entitled to have his $500 personal property exemp- 
tion out of the partnership effects, before the debts of the firm 
are satistied, is a grave question, which may come up for deci- 
sion but it does not clearly arisein this case and, therefore, we 
do not decide it. It would arise in this case if it appeared 
that the remainder of the partnership effects, after taking out 
the exemptions, was sufficient to pay the partnership debts. 

Upon the supposition that the partnership effects are insufii- 
cient to pay the partnership debts, and upon the further sup- 
position that the individual partners are entitled to their ex- 
emption nevertheless: then, another question arises: suppose 
the individual partners have property of their own, not con- 
nected with the partnership, are they not obliged to select 
their exemptions from their individual property before going 
upon the partnership property? Low is the fact in this case ? 
Have the parties individual property of. theirown? It does 
not appear whether they had or not, except by inference. We 
infer that they had, because it is said that they made a deed 
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in trust, about the time of the levy of the execution to one 
Bullock, the contents of which are not stated, except that 1t Is 
provided in said deed that it shall not affect their persona! 
property exemption. We infer from this that they had prop- 
erty, but nothing specific appears. We, therefore, reverse the 
order of His Honor below and remand the cause to the end 
that the facts may be ascertained and the rights of the parties 
declared according to law. And if the case is to be betore us 
again we suggest that it be ascertained and stated whether the 
partnership effects were sufficient to pay the debts of the part- 
nership, and whether over and above there would be anything 
to divide out among the partners; and also whether the indi- 
vidual members had property of their own eut of which the 
exemptions might be allowed; and also, whether the property 
exempted is the same for which the debt due the plaintiif was 
contracted. 
There is error. Let this be certified. 


PER CURIAM. Judgment reversed. 
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THOMAS L. FLEMPHIUL and wife cial vs. CARLTON GILES. 


Where a person had become tenant from year to year to a mortgagor, before 
the execution of the mortgage decd, in which three, four and five years had 
been given for the payment in equal instalments of the bonds secured by it, 
and afterwards had become the tenant of the mortgagor’s right of redemption, 
ii was held, that though four years had elapsed from the date of the mortyage, 
and no payment had been made on the bonds, vet the mortgagee could not re- 
vover the possession of the land from such tenant without giving him a rea- 
sonable notice to quit: and further that he was not bound to give him six 
months notice because of his attornment to a fandlord other than a mortga- 
zor. 


This was a civil action brought to recover the possessian of 
a certain tract of land, tried before Mitchell, Judges, at the last 
Fall Term of the Supertor Court of Durke County. 

The complaint and answer were in the usual form, and there 
was no dispute as to the parties. 

The pleintifis claimed under a mortgage in tee, executed by 
Wm. I. McKesson to their ancestor Jacob Harshaw, on the 
5th day of February, 1867, and the deed was to be void upon 
the condition that certain bonds should be paid in three, four 
and five years in equal instalments. 

It was admitted that no payments had been made on the 
bonds, though more than four years had elapsed before bring- 
ing the suit. | 

The defendant was introduced as a witness by the plaintifis, 
and testified that lie had entered into the possession of the land 
more than a year before the date of the mortgage ; that at the 
end of the first year he paid the rent to the said McKesson, 
and was told by him to remain on the land upon the same 
terms as he had been doing; that after two or three years he 
became a tenant of the same land to one Charles F. McKesson 
and had paid him the rent; that he had never been ordered or 
notified to quit,and that he was still in possession. 
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Upon these facts His Honor charged the jury that the plain- 
tiffs were entitled to recover. 

Verdict and judgment for plaintifis, and an appeal by de- 
fendant. 


Folk, Busbee & usbee and Armieid for the defendant. 
Battle & Sons for the plaintiffs contended: 


i. That after the time when the money is to be paid on a 
mortgage, the mortagor is only a tenant at sufferance to the 
mortagee, and the Jatter may recover by action of the posses- 
sion of the mortgaged premises without giving notice to quit, 
or making a demand for the possession. Jfuller v. Wads- 
worth, 2 Tred. 263. Welliams v. Bennett, 4 Tred. 122. Weaver 
v. Belcher, 3 East. 448. ‘eetch v. Hali, Doug. 21. 

2, The mortagee had a right to recover the possession of 
the land at least after the expiration of three years from the 
date of the mortgage, the mortagor having tailed to pay the 
first instalment. oylance v. Lightfoot, 8 Mees. & Wels. 559. 
Rogers v. Grazebrook, 8 Adol. & Ellis GN. 8.) 895, (55 Eng. C. 
I. Rep. 895.) Coote on Mort. 339, 2 Cruise Dig. Tit Mort. 


Dick, J. The defendant entered the premises in dispute, as 
a tenant from year to year of William I’, McKesson, under a 
lease obtained before the execution of the mortgage under 
which the plaintifls claim: and such tenant was entitled to 
six months notice to quit before the tenancy could be termi- 
nated. The plaintiffs took the estate subject to such incum- 
brance, and were bound by this fixed rule of law as to notice 
to quit. 

The defendant after the execution of the mortgage held 
the land for several years as the tenant of Charles F. McKes- 
son, a purchaser at execution sale of the legal right of redemp- 
tion of the original lessor: and paid rent to such a new land- 
lord. 

33 
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This attornment deprived the defendant of the benefit of his 
original lease as to six months notice to quit. As he entered 
the premises ilawiully, and held possession for several years 
with the implied consent and acquiesence of both the legal 
and equitable owners, he was entitled to reasonable notice to 
quit before he could be deprived of such possession by a civil 
action. 1 Saund. Pl. 465. Chitty on Con. 102. Adams’ Ej’ct 
104. LButner v. Chaffin, Phil. 497, and the cases cited. 

As this action was brought without giving reasonable notice 
to the defendant, it cannot be sustained. 

There was error, and the action must be dismissed. 


Pur Curram. Judgment reversed. 


JAMES CALLOWAY os. JOHN Y. BRYCE. 


1. Where on the trial of an action for breach of contract, it is alleged that the 
original contract touching which there was no dispute, had been varied, and. 
the contents of certain letters are relied on, and the same being shown to be 
iost, there is parol proof of their contents, and it is admittec that the letters 
contained a modification, and there was no controversy as to the particular 
language used in them, and Aeld that this Court could not pronounce a charge 
erroneous which submits to the jury to find whether ornot the contract had 
been modified as contended for, especially when the point made in this Court 
to wit: that His Honor should haveinstracted the jury as to a question of law 
whether the evidence proyed a modification, does not appear to have been 
suggested in the Court below, but on the contrary, on the trial it seemed to be 
conceded, that if the contents of the letters were, as testified to that there had 
been a modification and the contest was as to the fact of the existence of the 
letters. 


2. Although the general rule is that where a centract has existed in writing, it 
is the duty of the Judge on proof or its contents, (if lost) to instruct the jury 
as to the legal effect of the words, yet the vigorous application of this rule is 
often impracticable, it being Impossible in many cases, to eeparate the lan- 
guage used fromits meaning, so as to elimtnate one from the other. 


%. Nor is it in general, important when the words used are untechnical, as in 
such cases a jury ia as competent to pass on the cect as a Judge. 
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This was an action on the ease tried before Mitchell, Judge, 
and a jury at the Fall Term 1870 of Wikes Superior Court. 

The plaintiff declared against the defendant in two counts: 

{. Trover for the conversion of a quantity of brandy. 

2. Fora breach of duty by defendant, as the plaintifi’s 
-bailee of the brandy. 

There was evidence in behalf of the plaintiff, tending to 
show that the plaintiff had stored with the defendant about 
219 gallons of brandy about the 20th of June 1864 for sale, 
that the defendant wus to receive by way of compensation, one 
half of all realized over $70 (Confederate money) per gallon 
this agreement was admitted by the defendant, it was also in 
evidence by the oath of the plaintiff, that in the fall of 1864 
he modiited ue agreement by requiring the brandy to be sold 

+ for specie, 4 for honk notes, and 4 for Contederate bonds,and 
i pay the acfendant a ee commission, that he com- 
municated this proposed variation of the agreement to the de- 
fendant by letter, and received letters from him in reply as- 
senting thereto: it seems that the parol evidence of the con- 
tents of the letters was received without objection. 

The defendant insisted that there had been a modification 
of the contract, and introdused in evidence sundry letters 
from plaintiff to him, and after evidence of loss, was permitted 
to give in evidence their contents in support of this view. 

The plaintiff denied the alleged second modification. 

His Honor, in his charge, left the question of modification 
ot the original contract as a question for the determination of 
the jury, reciting the evidence pro and con, and with appro- 
priate observations, touching the respective rights and obliga- 
tions of the plaintiff and defendant upon the different hypo- 
theses presented by the conflict of testimony. 

No request was made to His Honor to instruct the jury as 
to the legal effect of the language used in the letters, and the 
only point made by the defendant below was raised by a spe— 
cial request to instruct the jury that if the contract was as firat 
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above-stated, that plaintiff had no right to charge it, &c., which 
was declined by His Honor. 

There was a verdict and judgment for the plaintiff and the 
defendant appealed. 


Battle & Sons for the appellant: 


1. What a contract means is a question of law. 2 Par 
Cont.,, 422, note b; JZutchison v. Burke, M. and W., 235; 
Young v. Jeffries,4 D. and B., 216; Alassey v. Belisle, 2 
Ired., 170; Sizemore v. Morrow, 6 Ived., 54. 

2, What amounts to an abandonment of the contract is a 
question of law for the Court. Mula v. Cowles, 7 Jones, 290. 


Batehelor, Strony and Armyseld for the appellee. 


It was properly left to the jury to say whether the original 
understanding had been modified. State v. Scott, 64 N.C. 
586, 


Ropuan, J. The only question which is made in this case 
ease is upon the instructions of the Judge below. But the 
point cannot be made intelligible without a brief statement of 
the case. The declaration alleges that the plaintiff, beiug the 
owner of certain brandy, deposited it with the defendant for 
sale, and that he kept it so negligently that it was lost; and 
in a second count, that defendant sold it, but has refused to 
account for the price. : 

There was evidence tending to show that plaintiff had de- 
posited the brandy with the defendant for sale, and the parties 
had agreed that the price should be not less than $70 per gal- 
jon in Confederate money, and that defendant. should receive 
as his compensation one-half of all he could sell, for over that 
price. | 

There was also evidence that plaintiff afterwards instructed 
the defendant not to sell on those terms, but to sell for one- 
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third specie, one-third North Carolina Bank notes, and one- 
third Confederate bonds of a certain description, to which the 
defendant assented. The evidence of the modification of the 
former contract, was in certain letters from the defendant, 
which were lost at the trial and the contents of which were 
proved by the testimony of the plaintiii. 

There was also evidence tending to show that these latter 
instructions had been withdrawn, and the currency in which 
payment was to be recived, left to the discretion of the defen- 
dant. | 

His Honor left it to the jury to tind whether the first con- 
tract (the existence of which was admitted on both sides) had 
been modified as contended by the plaintiff, and also whether 
if so modified, this last contract had been subsequently chang- 
ed as contended by the defendant. He also instructed the 
jury as to the measure of damages in the event that they 
should find that the first contract had been modified and that 
no subsequent ehange had been made; but no exception was 
taken as to this part of the charge. 

The jury found a verdict for the plaintiff. The defendant 
excepts to the part of the charge which submits to the jury to 
find whether or not the first contract had been modified as con- 
tended for. He contends that as the proof of this modification 
was in writing, it was the duty of the Court to put a con- 

ogtruction upon the writing, and to say whether or not in law 
the language of the writing amounted to a modification ; and 
this was not less the duty of the Court because of the loss of 
the writing and the oral proof of its contents; but that the 
Judge should have left it to the jury to find the contents, 
with instructions as to the legal effects of such contents; that 
is to say, if there were—thus—it amounted to a modification, 
but if otherwise, it did not. 

The first observation to be made on this exception is, that it 
does not appear to have been taken on the trial. 

His Honor was not asked to submit the matter to the jury 
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in the way it is now said he cought to have done. There does 
not appear to have been any controversy {as to the particular 
language of the letters. It seems to have been assumed that 
if they existed at all, they amounted to a modification. For 
this reason alone, we should overrule the present exception. 

But secondly, although it is theoretically correct as a gener- 
at rule, that where a contract has existed in writing, it is the 
duty of the Judge on proof of the contents, to instruct the 
jury as tothe meaning and legal effects of the words used; yet 
the vigorons application of the rule will be found in many cases 
inconvenient and impracticable. It 31s impossible in many 
eases to separate the language used from its meaning, so as to 
submit the one to the jury distinct from the other. Often ali 
that the witness recollects, is the substance of the writing, that 
is its meaning and effect is understood by him, and in such a 
case, a separation of the issues seems to be impossible, Nor is it 
in general important, where the words used are not technical, 
and have only the ordinary meaning, as appears to have been 
the case here. In such cases a jury is as competent to pass on 
their effect as a Judge is. 

His Honor seems to have ieft the question to the jury in the 
only way the nature of the case permitted. 

We see no error on the record, 


Pre Curiam. Judgment afiirmed.. 
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JOHN TURPIN os. E. B. HERREN and A. L. HERREN. 


1. In old equity caases depending at the adoption of the Constitution, and 
brought here by appeal, if the facts are not found and set out, but the evidence 
fally satisfies this Court or which side the conscience and justice of the case 
Nes, it will proceed to hear and determine the same. 


2. Insuch cases if this Court is satisfied that a note in possession of the 
wife of one, asamere custodian, was obtained from her through the covin 
and cajolement of the maker, under pretence of a settlement, it will not decree 
a re-execution (the note being overdue) but an account of what is due thereon, 
and render a decree for such amount upon the principle of surcharging and 
falsifying.” 


See Burbank v. Wiley, ante p. 58. 
( Ys } 


This was an old equity suit, pending in the Court of Equity 
ot Haywood county, at the adoption of the present Constitu- 
tion and regularly transferred under the Statute and was reg- 
ularly set for hearing, and heard at Fall Term 1871, of the 
Superior Court, [lis Honor, Judge Cloud presiding, on bill, an- 
swers, exhibits and depositions. 

The bill alleged in substance that the defendants executed 
to him in February, 1861, a note of $300, and in the latter 
part of 1861, another note for $200, which, on his entering 
the Confederate army, he deposited with his wife to safely 
keep, and without authority to dispose of in any way; that 
while absent “serving his country,” the defendant A. L. Her- 
ren (the defendants being partners, and having given their 
notes as such) by eajolery, covin and fraud, the circumstances 
attending which are minutely and at large stated in the bill, 
put considered unnecessary to be here recapitulated, induced 
his wife to surrender to him the said notes whien he destroy- 
ed; that on his return after the surrender he demanded a re- 
execution or payment of said notes, which being refused, he 
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filed his bill. The prayer was for a re-execution and for gen- 
eral relief. 

The allegations touching the execution of the notes were 
evasively admitted by the answer, as also the obtaining of them 
from Mrs. Turpin, and a detailed statement was entered into, 
to show that through several settlements with her in Con- 
federate money, the notes had been absorbed, and denying 
fraud, &c. : 

The depositions of the plaintiff and his wife, fully sustain- 
ing the allegations of the bill were taken, and sundry others 
corroborative thereof. 

A, Herren’s deposition was also taken, being a mere state- 
ment of his answer. Other unimportant depositions tending 
toshow that Mrs. Turpin was a shrewd woman, and that A. 
1. Herren was u shrewd man were also taken. 

His Honor made a decree ordering a re-execution of the 
notes but did not state his finding of the facts, on which his de 
cree was predicated, The defendants appealed. 


Bottle & Sons and W. 77. Batley for the plaintitt, after ar- 
guing the cause on the proofs, moved their Honors for an ac- 
eount and a decree accordingly, under tle general prayer. 


Ovide Dupré and Phillips & Merrimon for the defendants. 


Prarson, C, J. We are satistied from the bill, answer and 
process, that the defendants cannot rightfully refuse to account 
for the two notes, one for $300 and the other for $200, and the 
$1050 Confederate notes received of the wife of plaintiff. 

The supposed calculation and settlement in 1864, between 
the defendant and the wife of plaintiff, clearly do not conclude 
him, and he has aright to insist, that the defendants should 
in good conscience come toa full and fair settlement, and allow 
him to sur-charge and falsify, the account stated with his wife, 
who, although proved to be a lady of much business capacity, 
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is not an accountantant and was not authorized by her hus- 
band to close up business transactions ; soas when he got back 
from the war, to prevent him from insisting upon having all 
the dealings and settlements with his wife, (so far as she was 
assuming to act as his agent, under an authority of which there 
ig no evidence, except the fact that she is a wife, who may be 
well trusted by her husband,) looked into and gone over or as 
the books say, “surcharged and falsified.” 

His Honor struck the merits of the case but he failed to have 
his attention called to the fact that a Court of equity will never 
order a re-execution of a note which is past due. The course 
of the Court is to direct an account and payment of the balance 
found—so as to put an end to the whole controversy, and not 
“breed another law suit.” 

There will bea reference to state the account, putting the 
two notes and the Confederate money and payments all into the 
account, at the scaled value, and striking a balance for which 
the plaintiff will have judgment and execution. Defendant to 
pay costs. 


Per CrrraM, 
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C. R. TMOMAS to the use of J. C. WASHINGTON vs. COMMISSIONERS OF 
CARTERET COUNTY. 


1, To an action by mandamus instituted against the Justices of a county, Com- 
missioners selected under the Constitution, cannot be substituted as parties, 
and this error is not waived by answer, but may be taken advantage of at any 
stage of the proceedings. 


2 A mandamus against the Commissioners of # county, should run against them 
as ‘‘a board,”? and not against the individuals comprising such board. 


The cases of Carson v. Commisssoners of Cleveland County, 64 N.C. 566, and As- 
kew v. fotlock at this term, cited and approved. 


This was an appeal from the judgment of His Honor Judge 
Clarke, rendered at Spring Term 1871, of Carteret Superior 
Court. 

The plaintiff filed a petition for mandamus under the old 
system against the Justices of Carteret county; pending that 
sult, the present Constitution went into effect, and thereafter on 
motion of the plaintiff, the individuals composing the Board of 
Commissioners of said county were substituted as defendants 
in the stead of the Justices, and filed their answer to which the 
plaintiff replied. 

On motion thereatter, His Honor Judge Clarke quashed the 
proceeding, and the plaintiff appealed. 


Manly & Haughton tor appellant : 
Whatever irregularities have occurred in suing out the writ, 
they were waived by the defendants, accepting a declaration 


and answering. Hyatt v. Tomlin, 2 Tred. 149. 


Vo Counsel tor appellee. 
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Dicx, J. Proceedings to obtain a writ of mandamus against 
the Justices of a county, eannot be revived against the Board 
ot Commissioners. Carson v. Commissioners of Cleaeand, 
64 N. C. 566. 

His Honor in the Court below had no power to order the 
Board of Commissioners to be substituted as parties defendant 
in the place of the Justices of the county.; and the answer 
does not waive this defect caused by an excess of judicial au- 
thority. The answer was not voluntary, as under the order of 
the Court the defendants were obliged to answer or be in con- 
tempt, and in their answer they insist that the proceedings are 
erroneous. 

The maxim consensus tollit erroren does not apply when a 
proceeding is completely defective and void, and it will not 
apply in any case where tho action of the party is not volun- 
tary. The translation of the above maxim by Mr. Broom, 
shows the extent of its operation in cases where it can be al- 
lowed. “The acquiesence of a party who might take advan- 
tage of an error, obviates its effect.” 

“When applied to the proceedings in an action,waiver may 
be defined to be the doing of something after an irregularity 
committed, and with a knowledge of such irregularity, when 
the irregularity might have been corrected before the act was 
done.” Broom L. Max. 137 and 1388. 

The proceedings are defective in another respect. Such 
proceedings should be instituted against the Board of Commis- 
sioners and not against the individuals composing the Aoard. 
Askew v. Pollock at this term and cases cited. 

There is no error. 


Per Curtam. Judgment affirmed. 
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1. If money be lent to aidin the accomplishment of an illegal purpose, such 
illegality is not purged by the borrower failing so to apply the money. 


2. Hence where money was borrowed to hire a substitute for the Confederate 
war service, and the borrower dld not hire such substitute, the lender cannot 
recover on the note given to secure such loan. 


‘The caseses of Critchen v. Holloway, 64 N. C., 526, and HKingsbyry v. Gooch, Ib, 
528, cited and approved. 


JUSTICES READE and Dick dissenting. 


This was an action of debt on a single bill, commenced 
under the old system, and tried at July special Term 1871, of 
Granville Superior Court, before His Honor, Judge Watts 
and a jury, upon the pleas of payment, set-off and illegal con- 
sideration, but the case turned upon the last plea. 

There was evidence tending to show that the defendant 
Flemming, the principal in the note borrowed the money for 
which the single bill was given, to hire a substitute to put in 
his place as a soldier in the Confederate army, and that such 
purpose was communicated to the plaintiff at the time; there 
was also evidence, that for some cause, Flemming abandoned 
such purpose, or did not effect it, and offered to return the 
money to plaintiff, which he declined to receive, except some 
interest. 

His Honor instructed the jury that if they believed that the 
plaintiff was informed by the defendant at the time of making 
said loan, that the defendant wanted the money to hire a substi- 
tute to put into the Confederate army, the contract was void, 
and the plaintiff could not recover, that in this aspect of the 
cage it was immaterial whether in fact the money was so used 
or not, Under these instructions, a verdict was found for the 
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defendants, and for alleged error in the change, after an unsuc- 
cessful effort for a venire de novo, he appealed. 


No Counsel for the appellant. 
W. H. Youngand Phillips & Merrimon tor the appellee : 


The purpose and plaintiff's scenter being fixed at the time 
the contract is made, taints it then, and no matter en pats oc- 
curring after can purge the illegality. 

An analogy is presented by the case of usury (it being set- 
tled that there is no distinction between a consideration ma- 
lum prohibitum, and one maluwm in se, Sharp v. Larmer, 4 


D. & BSN22,) for the contract is avoided by the reservation 


of the usurious interest, the penalty was only incurred by its 
receipt. Godfreyv. Leigh, 6 Ive. 390, and while a Court of 
Equity will sometimes assist the borrower, it will not lend its 
aid to the lender. 


Ropman, Jd. The eases of Critcher v. Llolloway, 64 N. C., 
526, and Kingsbury v. Gooch, Ib. 828, are binding authorities 
that one who lends money to another, knowing that his pur- 
pose is to hiro a substitute for the Confederate army with it, 
does an illegal act, and a note taken upon such contract is void. 
This case however differs from those in this respect; here the 
defendant did not in fact apply the money to the illegal pur- 
pose; from some cause he did not put in a substitute, and offer- 
ed to return the money to the plaintiff, who declined to re- 
ceive it. 

A majority of the Court think this makes no material dis- 
tinction. It is true that in several cases the doctrine is stated 
generally, that where money is loaned tor an tlegal purpose, 
and it is actually so used, the contract is void, and the money 
cannot be recovered. But what is said of the actual use seems 
to be a mere obiter dictum, not necessary for the argument, 
and not applicable to the case in hand. We know of no case 
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which holds that an actual illegal use must be proved in de- 
fence, and of no dictum directls to that effect. Weare una- 
ble to see any reason why it should be so. If to lend money 
with the expectation (for knowledge as to a future event can 
only mean astrong expectation that i€ will take place,) that it 
will be applied to an illegal use, be of itself illegal, and viti- 
ates the loan, which is the prineiple on which the above cited 
eases stand ; we cannot see why the accident that it is not so 
applied should purge the illegality, and make that good which 
would otherwise be had. If indeed the lender before the time 
for the accomplishment of the illegal purpose, should himselr 
repent and repudiate the contract, ant prevent the illegal act, 
it might be different. Perhaps in such a case, although he 
might not be able to recover on the illegal note, he might recov- 
er the money loaned on an implied assumpsit. But thatis not 
the case here. 
Justices Reape and Diex dissented. 


Per Curiam. Judgement affirmed, 
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D. C. GHORMLY vs. SAMUEL P. SHERRILL. 


1. Where one, who stands in the position of a quasi mortgagee of land, sells the 
same to a purchaser with notice of the equity of the guasi mortgagor, such 
purchaser takes subject to such equity. 


® Where one T handed to B certain papers which would enable the holder to 
procure grants for certain tracts of land, receiving from © certain depreciated 
currency withthe wnderstanding that B should take ont the grants in his own 
name, and whenever T paid him $750.94 in greenbacks B should convey to T; 
and B took out the grants in his own name and sold and conveyed certain of 
the tractsto G with notice of his trust to T; fHeld, that T had an equity of re- 
demption, and that the purchase-money paid by G to B, should be regarded as 
paid by T to B in redemption; and Held, further that a purchaser of the lana 
from T belore any of those transactions, is entitled to take the place of T aad 
succeeds fo his equitabie rights. 


This was a civil action, heard before His Honor Judge Can- 
non, on a counter-claim and demurrer, and Wis [onor, having 
at Spring Term, 1871, overrnied the demurrer and given 
judgment accordingly, the plaintifl appealed. 

The facts are sufficiently stated in the opinion of the Coart. 


M. Erwin, Strong, Ovide Dupré, Folk and Batchelor for the 
appellant. 
Phillips & Merrimon for the appellee. 


teADE, J. On May 30th, 1868, W. H. Thomas was in the 
possession of “transfers, agents receipts and papers,” ofsuch 
character; but of what precise character we are not informed, 
as would enable him to procure grants from the State for the 
following tracts of land: Numbers 595, 10, 6, 12, 28, 17, 7, 9, 
24 and 28. For some reason, not stated, he did not wish to 
take out grants in his own name, and, therefore, gave up his 
“transfers, agents receipts and papers” to one JT. D. Bryson, 
for which Bryson gave him $2,252.83, in “‘road certificates,” 
which were a sort of scrip circulating as a depreciated currency 
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in that locality, with the understanding that Bryson was to 
take out grants from the State for said lands in his own name; 
and whenever Thomas should pay him $750.94 in greenbacks, 
with interest, which we suppose was the estimated value of the 
$2,252.83 of “road scrip,” Bryson would convey said lands to 
Thomas. Bryson took out grants from the State as agreed on. 
The agreement was in writing signed by Bryson. 

The effect of all this was to vest the legal title in Bryson 
with an equity ofredemption in Thomas. 

In February, 1869, and before Thomas had paid anything 
in redemption, Bryson sold several tracts of the land, including 
those in dispute, to the plaintiff, informing him at the same 
time of Thomas’ equity. The effect of this was to put the 
legal title out of Bryson, inte the plaintifl, subject, however, 
to the equity of Thomas. 

Since the sale by Bryson to the plaintit, the plaintif® has 
sold off several of the tracts of land for the sum of 8550. And 
Bryson has sold other tracts to other persons for the sum ot 
$177.78, which, added to the sales by plaintiff makes the sum 
of $727.79. 

The effect of these saies by plaintiff and Dryson is the saine 
as ifthe amount had been paid by Thomas in greenbacks as 
agreed on, and leaves only a balance of $22.21 of the principal 
of the redemption money to be paid by Thomas. 

Of the lands conveyed by Bryson to plaintiff, there remain 
in possession of the plaintiff two tracts, valued in the trade be- 
tween Thomas and Bryson in road scrip at $339.24, which is 
more than sufficient to pay the balance of the redemption mo- 
ney and interest. And in addition to said two tracts in the 
possession of plaintiff, he has the legal title to the three tracts 
for which this suit is brought, and of which the defendant has 
‘possession. 

In addition to the tracts sold to plaintiff, and other tracts 
sold to others as aforesaid, Bryson still holds three of the tracts 
which were valued in his trade with Thomas at $329.17. 
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And now it is insisted that inasmuch as Thomas has paid 
all the redemption money except $22.21 and interest, by means 
of the sales made by plaintiff and by Bryson, and inasmuch as 
the plaintiff has the egal title and the possession of two tracts 
worth $339.34, and Bryson has the legal title and possession 
of three tracts worth $329.17, the plaintiff ought not to be al- 
lowed to recover possession of the three tracts which defendant 
has possession. And that upon the balance of the redemp- 
tion money being paid up by Thomas, both the plaintiff and 
Bryson ought not only to convey to him the legal title to three 
tracts in dispute, but also the two tracts of which plaintiff has 
possession and the three tracts of which Bryson has possession. 
And that if Thomas is unable to pay the balance of the redemp- 
tion money, then the iands which the plaintiff and Bryson have 
in possession ought to besold to pay it, and the balance, if any, 
paid over to Thomas. This is very clearly the equitable right 
ot Thomas, and this is the lability of the plaintiff and Bry- 
gon. 

But then ‘Thomas is not the defendant, nor is he a party 
in this suit. It remains to be seen how the defendant is 
connected with the transaction and what are his rights. 

Prior to the trade with Bryson, Thomas, before he had any 
title as appears to us, but probably under some inchoate or 
supposed right, sold and conveyed one of the tracts in dispute 
to the defendant, and the other two tracts to D. A. Sherrill, 
probably one of the defendant’s family, but of that we are not 
informed. The effect of these transactions, was to put the de- 
fendant and PD. A. Sherrill in the place of Thomas as to the 
tracts in dispute, which are now in possession of defendant. 

There is therefore no errer in overruling the demurrer and 
the judgment is affirmed. 

This would be decisive of the case so far as the right of the 
plaintiff to recover is concerned; but it is evident that the 
rights and liberties of the parties including Thomas and Bry- 
eon and D. A. Sherrill, have not been administered; and it 

34 
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would seem that they ought to be administered in this suit and 
in conformity with this opinion, if we have had all the facts 
before us. 

The case is therefore remanded, that other proceedings may 
be had, and such amendments and such parties made as the 
law allows, and as the parties may be advised. 

This will be certified. 


Per Curiam. Judgment affirmed and case remanded. 


WILLIAM J. GREEN ws. R. W. WYNNE, Chairman of the Board of Commis- 
missioners of Wake county. 


One summoned as a juror Ca a coronen’s Inquest is not entitled to any comper- 
gation. 


Appeal from Wake Superior Court, Watts, Judge, presi- 
ding, 

The plaintiit was summoned to serve on a coroner’s inguest, 
and being a doctor of medicine, presented an account claiming 
pay as doctor and juror. There was no trial of the facts, 
which were disputed, in the Superior Court. His Honor dis- 
allowed the doctor’s bill, but rendered judgment for two do!- 
lars, and the defendant appealed. 


Devereux for the plaintut. 


This case turns on the construction of the third section of 
sub-chapter 9 of ch. 379, laws of 1868-69. The section is in 
these words, “The same pay and mileage shall be allowed to 
special jurors, and the same pay without mileage to tales 
jurors.” 

The question arises, what is a special jury under this stat- 
ute? A special jury is one summoned to perform some spe- 
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cial and particular act, something outside of the regular duties 
of juries. 

Why should the Act mention “special jurors at all, unless 
all special juries were intended to be included % 

A jury summoned on a special vendre, returnable in term 
time could have received its per diem under the general pro- 
visions of the first section. 

Again when a statute admits of two constructions, that is 
to be taken as the trne intent of the Legislature, which is 
most consonant with the principles of justice; and wun- 
der no such principle could the Legislature pass a law forcing 
the citizen to devote his time and labor to the service of the 
public without giving him a reasonable compensation therefor. 

Not unfrequently juries of inquest are detained for days, and 
in some extreme cases even for a much longer time. As in 
the recent case of the Westfield explosion, which is a matter 
of general public notoriety, the coroner’s jury sat for weeks. 
Unless such services were paid for, a great wrong would be 
done to the poorer members of society who depend upon their 
daily wages for their daily bread. 


Badger for the defendaut. 


BoyrprEn, J. The only question made in this cause is wheth- 
er a person summoned by a coroner as a juror upon an inquest 
and who attends and serves, is entitled to be paid for such ser- 
vices. 

Under the old system the fees of the coroner and the physi- 
cian were provided for, but no tees were allowed the jurors. 
In the case of forcible entry and detainer the Act makes no 
provision for the payment of the jurors and witnesses. In the 
case of a jury of view where a party claimed damages for over- 
flowing land by the erection of a mill-dam, Rev. Code, Ch. 
71, sec. 15, provides that the jurors shall receive 80 cents per 
day and mileage. But we know ofno-other Act providing fox 
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the payment of jarors, except for sitting at Court. It is con- 
tended that the Act of 1868-69, chap. 279, sub-chap. 9, sec. 
1, 2, 8, entitles the plaintiff to pay for attending as a juror, 
when summoned upon an inquest by a coroner. 

We do not think so. The Act is manifestly intended for 
the payment of jurors attending the Superior Courts, and has 
no reference to jurors attending inquests upon a summons of a 
goroner. The law in that respect remains as before the adop- 
tion of our present system. 

There was error in rendering judgment for the plaintiff for 
two dollars. 

This will be certitied. 


Prr Curram. Judgment reversed 


M. H. BRANDON, Administrator of J. D. COWAN ws. T. A. ALLISON e¢ al. 


1. To an action by an administrator, appointed before Ist July, 1869, on a note 
executed to himself as administrator, for the purchase of land sold under a 
license from Court. a jadgement guando, obtained previously by the purchaser 
against such administrator is inadmissable asa defence, either by way of set~ 
off or counter-claim, 


», Whether such would be the case if there were no other debts sgainst the 
estate, and the defendant was certainly entitled to have the assets applied to 
his claim, queve. 


This wag a civil action, tried betore His Honor Judge 
Mitchell and a jury, at Fall Term 1871, of Iredell Superior 
Court. 

The action was founded upon a note given by the defendants 
tor the purchase of real estate sold by the plaintiff as adminis- 
trator, to pay debts, under a license from Court. 

The defendants, by their answer, offered to set up as a set 
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off or counter-claim a judgment guando, obtained theretofore 
by the defendant, Allison. 

The plainiiff replied that there were other outstanding judg- 
ments, more than sufficient to absorb the amount of any re- 
covery in this action and all other assets which are in, or may 
come into his hands. 

On the trial the defendant moved to non-suit the plaintiff, 
on what ground, does not clearly appear, but as stated in the 
argument, because the plaintiff could not maintain a seperate 
action upon a note given at what, the defendant contended, 
was a judicial sale. 

Under instructions from His Honor the jury disregarded 
the proposed counter-claim and rendered a verdict for the. full 
sum demanded in the complaint. His Honor also refused the 
motion to non-suit. 

From the judgment rendered on the verdict the defendants 
appealed. 


J.M. McCorkle, Armfield and W. P. Caldwell for the ap- 
pellants. 
Phillips, Furches and W. H, Batley, for the appellee. 


Reapz, J. Before the Act of 6th April, 1869, which went 
into effect Ist July. 1869, preventing all preference in the pay- 
ment of debts by executors and administrators, and requiring 
all debts ot the same class, in their order, to be paid pro rata— 
executors and administrators had the right to prefer one debt 
to another of equal dignity. And this case stands under the 
old law, because administration was granted before the Act of 
1869. There being other debts equal in dignity to the claim 
of the defendant, the plaintiff had the right to postpone the 
claim of the defendant, there not being enough to pay all. 
And besides this, it seems that other creditors had already ob- 
tained judgments against the administrator upon debts of equal 
dignity with the claim of the defendant, to an amount more 
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_ than sufficient to cover all the assets. The judgment quando, 
in tavor of the defendant against the plaintiff as administrator 
is not available as a set off or as a counter-claim. It must be 
observed that the bond sued on-is not a bond payable to the 
plaintiff’s intestate, but it is a bond payable to the plaintiff as 
administrator, given by the defendant as the purchaser of land 
sold by the plaintiff as administrator under a license from 
Court, to pay debts. It may be that if there were no other 
debts against the estate, and if the defendant was certainly 
entitled to have the assets applied to his claim, it would be 
vain to allow the plaintiff to collect the money of the defend- 
ant when he would have to pay itright back, But that is not 
the case here, for it appears that there are judgments already 
against the plaintiff, as administrator, which will take all the 
assets, 


PER Curiam. Jadgment affirmed. 


WILLIAM R. McKENZIE vs, THOMAS N. CULBRETH and W. R, CUL- 
BRETH. 


t. Theprinciple is too well established and too long acquiesced in to be dis- 
‘turbed, that an agrecment by a creditor to receive a part in discharge of the 
whole of a debt due to him by single bill, is without cousideration and there- 
fore void. 


w 


To this rure there are exceptions, as if: 
1. A less sum is agreed upon and received before the day of payment. 
2. Or ata different place. 
3. Or money’s worth. 
4, Or where a general composition is agreed upon 


This was a civil action tried before {His Honor Judge Rus- 
sell, at Fall Term 1871, of Sampson Superior Corrt. 
The plaintiff complained on a single bill. 
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The defendants answered accord, &¢., and in support of this 
detence, offered a receipt given by the obligee for a less sum 
than the note called for. 

His Honor instructed the jury that the legal effect of the re- 
celpt was only a payment to the amount specified in it, and 
operated only as a discharge of the note pro tanto. Tothis 
charge the defendants excepted. 

There was a verdict and jundyment in accordance with the 
charge and the defendants appealed. 


Bragg & Strong for the plaintiffs. 
B.& 7. CC. fuller for the defendant. 


Vide Parsons on Contracts, vol. 2, p. 618 and 685. And 
here the new agreement rests on sufficient consideration, 
viz: the settlement of a lost note, 

This is not only a receipt but is a contract, by reason of 
the condition. Smith v. Brown, 3 Hawks 585. 

And it is an equity which has attached to the note in the 
hands of Lee, and which existed ai the time of the assignment 
to plaintiff, and by which he is therefore bound. ©. C.P., sec. 
55. Harris v. Burwell & Parham, 65 N. C. BR. 584. 

And it may be applied and effect given to it as a covenant 
not tosue, Lussell v. Adderion et al, 64 N. OC. R. 417. Wons- 
tonv. Dalby, ibid 299. Harshaw v. McKesson v. Woodjin, 
85 N.C. R. 688. 


Reapz, J. The questicn presented is, whether a payment 
by the debtor and an acceptanee by the ereditor of a less 
sum than is dne upon a bond, as a payment of the whole, is 
a discharge of the obligation so as to preclude the creditor 
from recovering the remainder of the bond ? 

This principle is too well established and too long acqniese- 
ed in to be now disturbed ; thatan agreement by a creditor, to 
receive a part in discharge of the whole of a debt due to him 
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by bond, is an agreement withont consideration, and there- 
fore void. 

The doctrine is very well set forth in Warren v. Skinner, 
20 Com. Law R. p. 559. Other authorities are abundant. 

It is true that many cases are set down as exceptions to this 

general principle, for example: 

1. Ifa less sum is agreed upon and received before the day 
ot payment ; 

2, Or at a different place than the place originally agreed 
on. 

3. Or if something other than money, and really of less val- 
ue than the debt is agreed upon and received in satisfaction, 
the Court will not consider the value to be other than as the 
parties have agreed upon it. 

3. Or ifthere be a general settlement between creditors and 
their debtor, and a discharge upon payment of less than the 
whole amount. 

In these and in all other cases set down as exceptions to the 
general rule, there is some consideration, great or small, to 
support the agreement, and avoid the objection of nudum pac- 
tum. 

There is no error 


Prr Curran, Judgment aflirmed. 
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URIUS BAUCOM vs. ORRIN SMITH and another, 


i. A note founded upon an illegal consideration, payable one day after date, en- 
dorsed after one day from its date cannot be recovered on by the endorsee, 


2, A note payable one day after date is due one day after date. 
The case of Henderson v. Shannon, 1 Dev. 147, cited and approved. 


Appeal from Wake Superior Court, Watts Judge, presiding. 
Case agreed. 

The action is on a note payable “one day after date,” ad- 
mitted to be tainted as between the original parties with an 
illegal consideration. The note was executed by defendant 
Smith to his co-defendant Bagwell, and by him endorsed about 
three weeks after its execution to the plaintiff, who had no 
knowledge of the taint, and gave full value for it. 

His Honor gave judgment for the defendant and the plain- 
tiff appealed. 


Batchelor for the appellant. 


1. A purchaser for value, and without notice of a negotiable 


security isnot affected by any failure, illegality or want of 
consideration, or even fraud between the previous parties, but 
may recover thereon. J?iddich v.-Jones, 6 Ired. 107, 3 Kent, 
Sec. 44, pp. 79, 80. May v. Coddington, 5 John., Ch. ¢., 54. 
Brush v. Scribner, 11 Conn., 888. Swift v. Tyson, 16 Peters, 
I. Story on Promisory Notes, sec. 191. 

2. This extends to all illegality at common Jaw. In cases 
under statute of usury and gaming, the contract is void even in 
the hands of an innocent purchaser for value. But this only 
extends to the two cases of gaming and usury under the Stat- 
ate. Cases cited above, and Chitty on Bills. 


538 IN THE SUPREME COURT. 
Urivus Baucom v. OrRIN SMITH, 


3. The taking a note in payment of a preceding debt isa 
purchase for value. Azddick v. Jones, and authorities cited 
above. | 

4, The note sued on was not over due and dishonored when 
the plaintiff purchased it for valueand without notice. Par- 
ker v. Stallings, Phillips’ Law, 590. Allott v. Smitherman, 
2D. & B., 888. Parker v. flora, 63 N.C. 474. Ormond v. 
Moye, 11 Ired., 564. 1 Parsons’ on Contracts, 217. 

5. On the very face of it, shows that it was intended to circu- 
Jate for a while before being presented for payment. 

6, The law greatly favors the negotiability of papers like 
— this. 


Howle & Badger for the appellee. 


Prarson, C. J. The bond sued on was void in the hands of 
the obligee, for the illegality of consideration. 

Had the bond been assigned before it was due, the assignee 
for valuable consideration, and without notice, could have 
maintained an action to enforce payment. This is settled. 
Henderson vy. Shannon, 1 Dev., 47. That case however, as- 
sumed the law to be, that if the assignment be after the bond 
was due, the assignee, would take it, subject to all the objec- 
- tions to which it was Hable in the hands of the assignor. 

The position taken on the argument that a bond payable 
“one day after date” 1s not due for some reasonable time after 
its exeention, has nothing to support it. An action could have 
been brought on it the second day after its execution, withous 
ademand. This shows that itwasdue. In this case the as- 
signment was made three weeks after the execution of the 
bond. Ji it was not due then, how much longer could it 
stand over? four, five or six weeks, or six months ? 

In short; no time could be fixed on, and there is no authority 
to support the distinction contended for. 

No error. 


Perr Cortam. Judgment affirmed. 
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F, J. McMILLAN, Administrator vs. D, T, DAVIS é al, 


1. Upon the trial of an issue involving the value of a jackass, it is competent to 
prove his reputation. 


This was a civil action tried before His Honor Judge 
Mitchell, at Fall Term, 1871, of Alleghany Superior Court. 

The action was upon a note given in 1864, to the plaintiff, 
for property, amongst which was a jackass. 

On the trial, after evidence was introduced by plaintiff tend- 
ing to show that the jack was worth $150, the defendant pro- 
posed to prove by one Reeves the reputation of the jack, and 
that the reputation was that he was worthless. This evidence 
was objected to by the plaintiff and rejected by the Court. 

There was a verdict and judgment for the plaintiff and ap- 
peal by defendants. 


Armfield for the plaintii. 
Folk and Bushee & Bushee tor the defendants. 


Reapg, J. The question is, whether upon an issue involv- 
ing the value of a jack, it is competent to inquire into his re- 
putation. The case is not specific as to the particular in which 
it was proposed to prove his reputation, but we gathered trom 
the argument, that it was as to his foal-getting qualities. 

Indeed it is a matter of common observation that, with us, 
the value of a jack depends almost altogether upon that qual- 
ity, as he is not useful for harness, or for the saddle, or for the 
turf. 

We suppose that with all stock-raisers, there are two princi- 
pal inquiries in selecting a sire: what is his pedigree? and is 
he a sure foal-getter? Other qualities are judged of by in- 
spection; these cannot be. How are these inquiries to be an- 
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swered? The most usual and satisfactory, if not the only way, 
is by reputation. 

A horse of the finest appearance and proportions would 
have but little patronage, with a reputation for inefficiency, or 
cold blood. 

The famous horse, Sir Areby, if sold among strangers to his 
reputation, would probably have commanded only afew hun- 
dred dollars; with his reputation he would have commanded 
many thousands, | 

There is error. 


Per CURIAM. Venire de novo. 


WILLIAMSTON & TARBORO R, &. CO. vs. WILLIAM 8, BATTLE, 


i, Casz:—A railway company having a right, by virtue of its charter, to locate 
its road-bed on a certain portion of the land of B, he proposes by letter that 
if the company Will refrain from such location, it may locate it over another 
portion of his land, Provided it would open, grade and put in order a street on 
that part in front of his house eighty-five feet wide. The company accept the 
proposition, locate their road-bed accordingly in December, 1869, but fail to 
open the street, &c., as late as September, 1871. The company became insol- 
vent before September, 1871, and executed a mortgage ofits property. In Sep- 
tember, 1871, B. notified the company that unless the cendition was perform- 
ed within 15 days, he should repossess himseif of his land covered by the 
road-bed. Heid, 


{i,) That the opening, &c., of astreet was not a condition precedent to the ex- 
ercise of the right to locate, 


(%,.) That the proposition contained in B’s lettcr was not a mere license revoca- 
ble at will. 


{8.) That while at law no easement passed to the company, because an ease- 
ment in land can be created only under seal, yet, the writing by which the de- 
fendant charged himself was binding within the statute of frauds, and would 
be specifically enforced, and as between the parties and to protect the rights 
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of the licensee, this Court acting upon the familiar maxim of equity, that what. 
ought to be done is considered as done, would consider that a grant of the 
easement had been made. 


2. <A license even under seal (if it be a mere license) is as revocable as one by 
parol; on the other hand a license by parol, coupled with an interest and 
founded on a valuable eonsideration is as irrevocable as if made by deed. 


3. The license specified above is of the latter class. 


4, The transaction may also be viewed as a contract, entitling cither party to-a 
specific performance. 


5. The question of eminent domain does not arise, as all that was done was by 
the consent of B. 


6. The insolvency of the company is immaterial, as any purchaser would take 
subject to all the burdens which were borne by the company. 


%. The injury threatened is within the technicaljmcaning of irreparable damage, 
and the company is entitled to have the injunction ccntinued to the hearing 
upon the equity confessed in the answer, but it was erroneous to perpetuate 
the injunction before a final hearing, 


This was an appeal from the Superior of Edgecombe County 
at Fall Term, 1871, His Henor Judge Moore presiding. 

The plaintiff, a railway corporation, commenced a civil action 
and presented an affidavit (sworn complaint) to His Honor, 
praying for an order of injunction. 

This was granted, and at the term aforesaid, a motion was 
made to Ifis Honor on affidavit to vacate the order. 

The plaintiff made a counter-motion to perpetuate the in- 
junction. 

His Honor denied the former and granted the latter motion, 
and the defendant appealed. 

The facts necessary to a correct understanting of the points 
are sufficiently stated in the opinion of the Court. 


Battle & Sons for the plaintiff. 
Moore & Gatling for the defendant. 
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The alleged contract was the appropriation of land in a dif- 
ferent place than where the law allowed it, except by the owner’s 
consent ; and the compensation agreed on was the performance 
of specific work for the owner. 

2. The owner did not contract to waive his security for the 
compensation. If the road bed had been located by the com- 
pany in rear of the dwelling, the land or right of way would 
have vested in the Company, ‘“‘so soon (and not before) as the 
compensation may have been paid or tendered.” Sec. 18 of 
charter. 

3. Such security is guaranteed by the Constitutions, both of 
the State and United States. By the Constitution of the 
State: R. &. Co. v. Davis, 2, D & B., 451, at pp. 459, 4, 60, 46, 1. 
By the Constitution of United States: Art. 1, Sec. 10, $1, 
which forbids the passing of any State law, “impairing the 
obligation of contracts.” Though private rights, acquired by 
special grant from the State, may be taken for public use “in 
the exercise of the power of eminent domain,” it can only be 
done by providing fora just compensation. If not so provided 
the taking would impair contracts. State v. Glenn, 7 Jones, 
321; Fletcher v. Peck, 6 Or., 128; Stanmire v. Laylor, 3 Jones, 
207; Cornelius v. Glenn, 7 Jones, 512. “The defendant held 
his land under grant from the State, and the State cannot 
grant it to another without compensation. 2 Kent’s Com. and 
notes, 897 to 406, 8 edition, In such cases the Court will en- 
join occupation till compensation is made. 2 Aent’s Com. 
399, N. A., Leedjfield on Railways, 147, 8, notes 5. 

4. Ifthe defendant had led the plaintiff into oceupation | 
and expensive improvements by a promise of gift the Court 
would enjoin him from entering on the premises without pay- 
ing for the betterments. Baker v. Carson, 1 Dev. and Battle 
Eq., 881. There is no pretence of allurement upon such terms. 
The plaintiff seeks to hold the land without a conveyance or 
payment just as if it were absolutely conveyed without com- 
pensation. 
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5. The proceeding, in substance, is a special equity applica- 
tion to enfurece acontract. Itis a demand for performance by 
the defendant, while the plaintiff not only declines to offer to 
perform but admits its inability to do so. In other words the 
plaintiff calls upon the Court to protect its possession of prop- 
perty, which it has entered on by false promises, and boldly 
asks the Court to sanction the act of injustice, because it isa 
Railroad Company and insolvent. The Company should have 
offered to perform its part of the agreement and placed itself 
within the power of the Court to enforce the performance, be- 
fore it ean have redress by injunction or otherwise. Lane v. 
Patrich, 3 Mur., 473; Prater v. Miller, 3 Wawks, 628; Adis 
v. Hillis, I Dev. Eq., 398; Falls v. Carpenter, 1 Dev. and 
Battle Eq., 237; Olover vy. Dix, 1 D. and B. Hq., 605; Aldea. 
v. Grifin, 2 Dev. and Bat. Eq., 9; Deaver v. Parker, 2 Ired. 
Eq., 40; McGalliard v. Atkins, ib., 186; Suggs v. Stowe, 5 
Jones Eq., 126; Capps v. Holt, ib., 153; Wanton v. Kort, ib., 
251; White v. Butcher, 6 Jones Kiq., 281. 


Kopman, J. The provisions of the charter of the company 
are only material so far as they may tend to explain the con- 
tract of the parties. The company had aright to condemn 
land for the use of their road, (yards, gardens, &c., excepted,) 
and they propose to.run their road in the rear of the defen- 
dant’s house, through his field. He, however, preferred that 
it should run in front of his house, and finally by his letter of 
dist of May, 1869, he proposed te allow the Company to run 
their road in front of his house, and to leave the question of 
damages to the Company, if it would open, grade, and put in 
order a street in front of his house, 85 feet wide, but the doing 
of this was not made a condition precedent. 

It may be remaarked here, that the Company by its com- 
plaint, alleges a somewhat different contract from this. If 
there is really any controversy between the parties, as to the 
terms of the contract, that can be determined hereafter. It is 
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not material for the present decision, whether the terms 
stated in the complaint, are those stated in the defendant’s let- 
ter of 31st of May, were those agreed on. We may assume 
therefore without prejudice to any future inquiry, that the 
terms were substantially to open and grade the street referred 
to, under the contract, the Company laid down its track with- 
out any objection from the defendant, and have continued ever 
since to use it asa part oi their road. | | 

The Company also took some steps towards opening and 
grading the street, but never performed their contract in this 
respect, and in fact seem to have ceased work for the purpose, 
although it alleges in its complaint, that it still contemplated 
a performance. 

On the 23d of Sept. 1871, the defendant notified the Com- 
pany that unless it should within fifteen days begin to perform 
its agreement by making the street, &c.. he would consider 
the agreement rescinded, and would retake possession of that 
part of the land occupied by the road. The plaintiff there- 
upon filed their complaint asking for an injunction which was 
granted. Afterwards the defendant moved to vacate, and the 
plaintiff to perpetuate it. His Honor granted the last mo- 
tion, and the defendant appealed. 

We think there is no question here as to the power of the 
State to take property by virtue of its eminent domain, either 
with or without compensation. All that has been done here 
was bythe consent of the defendant. Neither can there be 
any question as to the right of both parties to the specific per- 
formance of the contract between them. If the plaintiff 
should bring action for such a purpose, it will be entitled to a 
grant of the right of way upona performance of its side of the 
contract. And if the defendant desires to hasten the company 
in such performance, he can bring his action in which he will 
be entitled to have such performance within areasonable time, 
or to have the contract rescinded. The insolvency of the 
Company, and that it has made a mortgage of all its property 


Qt 
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are immaterial as to the rights of the defendant. [It has but 
an equity and it can convey nothing more, and whoever takes 
it, does so subject to the burden of being compelled to do equi- 
ty before he can enforce it. 

It is not a case therefore, in which the defendant is withont 
any relief, in case ho cannot have the summary relief he de- 
sires and has threatened to take. The only question is,wheth- 
er he was entitled to that summary relief by rescinding the 
contract and taking possession of the Jand, and we think he 
was not. 

The only ground upon which the defendant’s cialm can be 
put, is that what passed between him and the company gave 
it a mere license which he could revoke on its failure to com- 
ply with its agreement. The law upon this subject ts well set- 
tled. In the clear and elaborate judgment of the Court of ex- 
chequer in Wood v. Ledbetter, 138 M. & W. 888, itis thus laid 
down: “A mere license is revocable, but that which is called 
a license is often something more than a license ; it often com- 
prises or is connected with a grant, and then the party who has 
given it, cannot in general revoke it, so as to defeat his grant 
to which it was incident. 

It may further be observed that a license under seal, (provi- 
ded it be a mere license) is us revocable as a license by pa- 
roi; and on the other hand, a license by parol coupled with a 
grant is as irrevocable as a license by deed, provided only that 
the grant is of a nature capable of being made by parol. But 
where there is a license by parol coupled with a parol grant or 
pretended grant, of something which is ineapable of being 
granted gtherwise than by deed, there the license is mere li- 
cense ; it is not incident toa valid grant, and it is therefore re- 
vocable. “Thesame rule prevails in Courts of Equity with 
this difference, that whereas the Courts of law require the 
grant to which the license is incident to be one valid at law; 
a Court of Equity only requires that it shall be one that is re- 
garded as a valid grant in that Court. In erick v. Koons, 

35 
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14 Serg. & Rawle 267 (S.C. 2 Am. L, C. 511,) the defendant 
had licensed the plaintiff to erect a structure on the defendants 
land, by which a stream of water was diverted to the plain- 
tiffs mill. There was no writing, but the plaintiff had been 
at expense in erecting the structure. The defendant after- 
wards attempted to revoke the license and tore down the struc- 
ture. 

The Court held the plaintiff entitled to damages, and say: 
“Tt is concluded that a mere license is revocable under all 
circumstances and at any times. But a license may become 
an agreement on valuable consideration ; as where the enjoy- 
ment of it must necessarily be preceded by the expenditure of 
money; and when the grantee has made improvements or in- 
vested capital in consequence of it, he has become a purchaser 
for valuable consideration.” 

The Court further said the plaintiff was entitled to the per- 
formance of the agreement in specie, that is to say, that there 
was there what a Conrt of Equity would regard as a valid 
grant, although a Court of jaw would not. It mnst be remem- 
bered that in Pennsylvania the same Courts administer law 
and equity, and I suppose in the same forms. 

low now isit in the present case? It isclear that the license 
of the defendant to the company was not a mere license; it 
was given for a valuable consideration and was coupled with 
an interest. It is true that at law no easement passed to the 
company, for an easement in land can be created only under 
geal. But the writing by which the defendant charged him- 
self wus binding within the statute of frauds; it was a con- 
tract which as has heretofore been said, this Court wonld spe- 
cifically enforce. And more than that between the parties and 
for the purpose of protecting the rights of the license, this 
Court upon the familiar maxim that what ought to be done 
will be considered as done, would if necessary, consider that a 
grant valid to create the easement has been made. We think 
the license was irrevocable’ As the injury threatened comes 
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within the technical meaning of irreparable damage, the in- 
junction ought to be continued till further order. The judg- 
ment below is modified accordingly. But this judgment will 
not prejudise any rights of the detendant if he shall institute 
an action for specific performance. 


Per Curiam, No error. 


STEPHEN W. ISLER vs. WILLIAM FOY and F. B. HARRISON. 


1. Whatever may have been the rule under the former practice, under the 
provisions of the ©. C. P., a landlord let in to defend in a civil action for 
the recovery of land, isnot restricted to the defences to which his tenant 1s 
confined, nor is this principle varied by the circumstance that the plaihtiff is 
the purchaser at execution sale against such tenant, and that the latter waa in 
possession at the date of the sale and of the commencement of the action. 


2, The practice on this subject discussed and explained by Rodman, J. 


of It is well settled that retention of possession by the maker of a deed, forging 
the name of a witness to a deed and the like, do not per se render a deed fraud- 
gient, but are circumstances to be weighed and considered by the jury, 


4. Between 1860 and 1868 there was no period when a_dved made in 1860 coud 
not have been registered. : 


5. In actions to recover real estate brought against a defendant in an execution 
by a purchsser at a sheriff’s sale of such property as the property of the defen- 
dant, in which a party claiming to be the landlord of such defendant, is per- 
mitted to defend, the plaintiff is entitled to judgment against execution defen- 
dant, but cannot be permitted to take out a writ of possession if he fails to 
recover as against the other defendant. 


The cases of Belfour v. Davis, #D. & B. 300, Howell v, Hiliott, 1 Dev. 76, Lead- 
mon v. Harris, 3 Dev. 144. Sturdivant y. Davis, 9 Tred. 365. Hardy v. Simpson, 
18 Ired. 132. Scales vy. Fewell, 3 Hawks 18, and Hil? v. Jackson, 9 Ired, 333, cited 
and approved. 
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This was a civil action brought to recover possession of a 
tract of land, tried before His Honor Judge Clarke, at the 
Spring Term 1871, of Jones Superior Court. 

Both the plaintiff and defendant Foy claimed under the de- 
fendant Harrison who disclaimed; plaintiff under a sherifl’s 
deed executed in pursuance of a sale under execution of the 
land as the property of Harrison on the 6th day of September, 
1869. The defendant Foy claimed by virtue of a deed execu- 
ted to him by Harrison in December, 1860, and registered un- 
til 1868; it was in evidence in behalf of the plaintiff, that the 
name of the subscribing witness to the deed was a forgery, and 
also that Harrison had remained in possession from the date of 
the deed to Foy until the commencement of this action. 

The statement of the case does not distinctly show it, but it 
ig assumed in the opinion, that Harrison remained in possess- 
ion after his deed to Foy, agreeing to pay rent to Foy. The 
case does not state that any special instructions on the question 
of fraud were asked by plaintiff, but it is so assumed in the 
opinion, and it is to be understood was conceded on the argu- 
ment in this Conrt. 

The statement is that the plaintiff alleges that the deed is 
fraudulent, and that His Honor after recapitulating the testi- 
mony instructed the jury, that many circumstances enumera- 
ted and amongst others remaining in possession after convey- 
ance, non-registration of deed and failure to pay rent to Foy, 
are badges of fraud, and His Honor left the question of tact for 
the jury. No exception is noted in the record, 

The case states that the plaintiff “objects to the deed that it 
was not registered in due time,” but the record does not show 
how His Honor disposed of the question. 

The point of estoppel no where appears in the record, and it 
is presumed was made in this, ore tenus, without objection. 
The record is much contused, consisting of the record proper. 
Judge’s charge with some sprinkling of a case, stated witha 
small charge interjected. 
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There was a verdict and judgment tor the defendants, and 
the plaintiff appealed. 


Shipp tor the plaintiff. 
No Counsel for the defendant. 


Ropman, J. The plaintiff excepts that the Judge below er- 
roneously declined to give several instructions which be was 
requested to give. 

1. That as Harrison was the defendant in the execution un- 
der which the plaintif purchased, and was in possession at the 
sale; and at the commencement of this action, he could set up 
no defence against the plaintiff, except the invalidity of the 
execution, as to which there was no pretence. And also that 
Foy being the landlord of Harrison could make no defence 
that he could not. 

It is conceded that if Harrison had been the only defendant, 
the plaintiff would have been entitled to the instruction pray- 
ed for as to him. The plaintiff acquired by his purchase eve- 
ry‘estate and interest of Harrison in the land which are against 
him, was at least a right to the possession which he then held. 
So far the rule contended for is reasonable and supported by 
many authorities. | 

But it is not conceded that under our present practice, his 
landlord Foy, who was made a co-defendant, was bound in 
like manner. Such was the rule in some cases in the former 
action of ejectment. But the purpose however for which the 
landlord was allowed to come in, viz: that a trial might be 
had on the title, and to prevent a recovery by a colission be- 
tween the plaintiff and the tenant, was never lost sight of or 
sacrificed. Probably the rule only applied when the tenant 
had an unexpired term,in which case it would be perfectly 
just, as if the plaintiff recovered possession he would hold it 
as the tenant did under an acknowledgement of the superior 
title of the landlord, or where the tenant had got possession 
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as tenant of the plaintiff. elfour v. Davis,4 D& B. 300, 
Ainight v. Smythe, 4 Mf, & §.34, and in like cases, But what- 
ever may have been the extent of the rule formerly, we think 
that to apply it, except in the cases above supposed, or at least 
in a ease like this, would be inconsistent with sec. 61, C. C. P., 
which requires or permits all persons claiming title or right of 
possession to real estate, to be made parties plaintiff or defen- 
dant as the case may require. 

Why permit a person claiming title to be made defendant, 
unless that he may plead separately and avail himself of every 
defect in the plaintiff’s title? Anda landlord must be per- 
mitted to do this as fully as any other person. It would be 
unjust to hold him bound by any estoppels created by his ten- 
ant, whether in form in dinvitwm, as by judgment and-execu-_ 
tion, or willingly, as by a deed of conveyance of the Jand, or 
by evidence of the acts or declarations of the tenant in dero- 
gation of his title. 

In actions tor the recovery of real property, possession is an 
important element of the right, and it would be unjust to a 
landlord, whose title the tenant is estopped to deny, to allow 
any act of the tenant to have the effect of transferring the pos: 
session to any person who would not be estopped in like man- 
ner with the tenant. Where the tenant had an estate asa 
term for years, which passed to the purchaser under execution 
and was unexpired at the trial, the title of the land-lord to the 
reversion would be no bar to the plaintifi’s recovery, and in 
such case the purchaser taking possession of the tenant’s term, 
would succeed only to the tenant’s rights as between him and 
his landlord. But when the tenant has no estate but a barely 
permissive possession at the time of action brought, there sems 
to be no reason for allowing a recovery to have the effect of 
changing such possession to the injury of the landlord by vir- 
tue of any estoppel against the tenant, whether honest or collu- 
sive, because in such a case the possession would be in sub- 
stance that of the Jandlord, and not that of the tenant whe 
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would be more properly described as the servant or agent of 
the landlord than as his tenant. We think the Judge was 
right in refusing the instruction prayed for. 

2. That the possession of Harrison for so long a time after 
his deed to Foy without any actual payment of rent; and the 
fact that the name of tue subscribing witness to the deed was 
forged, were not merely evidence of fraud to be left to the jury 
but were fraudulent per se, and to be so pronounced by the 
Court. As to the forgery of the name of the witness: that is 
denied and has not been found by the jury, and we are not at 
liberty to have it proved. The Judge left the undisputed fact 
of possession as well as the evidence respecting the forgery 
fairly to the jury, as evidence upon which if believed they 
might find the deed fraudulent. We think in this he is sup- 
ported by the authorities, Howell v. Hiliot, 1 Dev. 76; Lead. 
man v. Harris, 8 Dev. 144; Sturdivant v. Davis, 9 Ired., 
365; Hardy v. Stmpson, 13 Ired., 182. 

3. That the registration of the deed from Harrison to Foy 
which was in 1860, and not registered until 1868, did not relate 
back to its date, so as to pass the titleagainst the plaintiff. 

We find it decided that by virtue of the various acts which 
have been uniformly passed once in every two years extending 
the time for the registration of deeds, a registration at any 
time, relates back to the delivery of the deed, and makes it 
valid from that time ; unless between its delivery and registra- 
tion some period occurred during which it could not be reg. 
istered, and during which a lien was acquired available to a 
purchaser udder execution. Scales v. ewell, 3 Hawks 18. 
Fall v. Jackson, 9 Tred. 333. 

No period oceurred from the date of this deed to its regis- 
tration, when its registration was not lawful. Hence its reg- 
istration in 1868 related back to its delivery in 1860, and gave 
it effect from that time. [Acts 1860-61, ch. 31; Act ratified 
December, 1862; Act ratified 28th November, 1864; Act of 
1866, ch. 55, p. 20, ratified 7th February, 1866.] 
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The Judge properly refused the instruction. 

The plaintiff! is ee to judgment against Harrison, which 
he can have in this Court, bat not to a writ of possession. 

Otherwise there is no error. 

Plaintiff will recover costs against Harrison, and Foy will 


recover costs of eine in this Court. 
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Pee Oorram, Judgement affirmed. 


MOM. ISLER os. JOUN 8&8. ANDREWS, Sheriii* 


4. Asheriff) ona sale by him under execution, can demand cas of the pur- 
ehaser, and on his refusal te pay it (even though such purchaser, as an execu- 
tion crediter, is entitled to the proceeds of sale, less the costs, and offered to 
pay casn to the ammount of the ccsts and enter satisfaction for the residue) may 
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immediately resell, 
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Whether a sheriffso acting, arvoltrarily, does not subject himself toan action, 
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%, Ftscemsthat ona rule avalust asherifiiat the instance of such bidder to show 
eause Why he shouid not execute a need, ihe purchaser af a resale of the pro. 
perty Ought te be made a party. 


aa) 


4, And, on the death of such she a by virtue of the provisions of the Revised 
Mode, chap Av, eee. ou, the rule should be served on bus successor, 


%, ielore saci suecessor can be required to convey tovsnch frst ues he is 
entitled to demand clear and conclusive eviden 
cor and slso that the price was paid to. 


re yp tepea} Pcie ee Ogle 4043 : 1, 
6, The netural evidence thercof is the return, thou 


’ it seems that otter evi- 
dence may he received. 
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*This case was docketed B. M. Isler wv, O. R. Colgrove, but to avoid confusion 
as Colgrove had died end Andrews his successor as sheriff had been made party, 
his name is inserted for Colgrove’s. 
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Y. Per Ropman, J., arguendo: Perhaps such bidder might (by procuring the de- 
termination of the proper Court, of his right to priority of payment out of the 
proceeds of sale and an order to enter satisfaction pro tanto, on his execution,) 
be regarded as having become the purchaser, but, Held, that in the absence of 
all such proof and in the face of a direct denial by such successor, no such in- 
ference can be made. 


8. Whether the execution creditor has any other remedy, quere. 


The cases of Owen v. Barksdale, 8 Ircd:, 81, and Harris vy. frwin, 7 lred.; 4382, 
cited and approved. 


This was a rule nis? originally obtained on O. R. Oolgrove, 
late sheriff of Jones, requiring him to show cause why he 
should not execute a deed as sheriff, to the plaintiff for a tract 
of land sold by him under execution. 

The salient facts necessary to a proper understanding of the 
controversy, appear to be: that on the 2d day of January, 
1869, said Colgrove having in his hands sundry executions, 
amongst which wag one in favor of the plaintiff, which had 
priority of satistaction, sold the land and it was knocked down 
to the plaintiff at a sum less than his execution called for; he 
offered to pay Colgrove the costs in cash and receipt on the 
execution fer the balance, but Colgrove having refused to ac- 
cede to this proposition, and having demanded the full amount 
of the bid in easb, and the plaintiif having refuged to pay his 
entire bid, or any more than the costs in cash, Colgrove imme- 
diately put up the land again for sale, when one D. D, Col- 
grove, who knew of plaintifi’s bid, became the highest bidder ; 
O. R. Colgrove made no return on the execution nor did he or 
D. D. Colgrove pay the money into Court but O. RK. Colgrove, 
as Sheriff, executed a deed to D. D. Colgrove. 

O. R. Colgrove died before a determination was had on the 
rule, and one Pearce first, and then the present defendant An- 
drews, as his successor respectively were made parties defen- 
dant in his stead. 

An answer was filed, stating that O. R. Colgrove had pub- 
licly proclaimed before the sale commenced, that owing to the 
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conflicting claims of the execution creditors he should require 
cash and should pay the same into Court and ask advice, &ef 
The rule coming on to be heard before His Honor, Judge 
Clarke, at Spring Term 1871, of June Superior Court, he 
discharged the same, and the plaintiff appealed. 


Shipp in support of the rule. 
No Counsel contra. 


Ropman, J. The piaintiff obtained a rule on the present 
Sheriff of Jones county to show cause why he should not make 
to the plaintiff 2 conveyance for a piece of land purchased by 
plaintili at an execution sale, made in 1869, by O. R. Col: 
grove, then Sheriff of Jones county. The Judge finds in sub- 
stance, that the Sheriff Colgrove sold the property of one Har- 
rison at the time alleged, that he then had in his hands a ven. 
ex.in favor ot plaintiff against Harrison, and also several 
other executions in favor of junior deste; that plaintiff bid off 
the land tor asum less than the amount of his execution, and 
offered to pay the Sheriff the costs, and to authorize him to 
eredit the amount of his bid on the execution, and demanded 
a deed. The Sheriff demanded cash to the amount of the bid, 
and as the plaintiff refused to pay, sold the land again when 
it was bid off by D. D. Colgrove, and the Sheriff made a deed 
to him, but never paid any money into Court. Sheriff Col- 
grove is since dead, 

It would seem to be clear that if the conveyance from the 
Sheriff which is demanded by the rule is to have the etfect of 
defeating the title of D. B. Colgrove the second purchaser 
under plaintifl’s execution, he ought to be party to it. 

2. There is another objection to the present preceeding man- 
ifest on the plaintiff’s ease. The Rev. Code, ch. 37, see. 30, 
says, that when any Sheriff has sold real or personal estate, 
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and has died before executing a conveyance, his. successor in 
office shall execute it, and it shall be as valid as if made by 
the officer who made a sale. 

But necessarily the succeeding Sheriff must have evidence 
that the sale was made by his predecessor, and also that the 
price was paid to him. In this case it is not stated that Sher- 
iff Colgrove ever made any return of the execution under 
which the plaintiff purchased, and it may be the case that if 
any such return was made, so tar trom stating a sale to the 
plaintiff, it stated a sale to D. D. Colgrove. Now, before the 
present Sheriff can be required to convey the land to the plain- 
tiff as the purchaser, the fact of the sale must be established 
by clear and conclusive evidence. The natural evidence would 
be the Sheriff's return. Other evidence it is said may be re- 
ceived, (Owen v. Barksdale, 8 [re., 81); but the recitals of a 
deed, certainly where a deed is made by a successor, would not 
be evidence. When we look at the plaintiff’s statement here, 
it does not prove a completed sale. Every Sheriff’s sale is up- 
on the implied condition that the purchaser shall comply with 
the terms by paying the price; otherwise the Sheriff may im- 
mediately re-sell. Here the price was not paid, (Harris v. Zr- 

win, T Tre. 482.) It may be that the Sheriff, in refusing to 
credit the plaintiffs bid on his execution in lieu of the cash, 
was guilty of a wrongful act for which he became liable in 
damages. It may also be stated that if the plaintiff had pro- 
cured the order of the proper Court, determining his right to 
priority of payment out of the fund, and an order to enter sat- 
isfaction pro tanto on his judgment, this would have been 
equivalent to a payment of the money. But can we say, at: 
least in the abgence of these things, that there was 4 sale, when 
the Sheriff says there was no sale, and refused to acknowledge 
the plaintiff as a purchaser. A Sheriff in selling land acts 
under a power. A Court of Equity will aid the defective ex- 
ecution of a power, when the possessor of the power intends 
to execute it and fails to do so by accident; but it will notsup- 
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ply an entire defect of execution, and especially where there 
was no intention to execute. 

We concur with His Honer; the rule must be discharged. 
Whether the plaintiff has any other remedy it is not for us to 
say. | 


Perr Cortam. Judgment aflirmed. 


STEPHEN W. ISLER vs. ISAAC BROWN et a. 


1, The wrongful refusal of a Court to permit a judgment creditor to Lave exe- 
cution of his judgment, does not operate (upon the abolition of such court, 
pending an appeal from such refusal) to impair any lien acquired theretofore, 
or which might have been acquired thereafter, but for such refusal, under the 
maxim actus legis nemini facet wjuriam, 


%. Hence, where, after judgment obtained in 1851, and executions regularly 
kept up thereon, a motion was made by a judgment creditor in 1866, in one of 
the late county courts for execution upon his judgment, which was wrong- 
fully refused, and pending an appeal thercfrom, such Court was abolished, it 
was, Held that one who purchased fromthe judgement debtor pending such 
appeal, took the legal estate, but subject tosuch lien as would have been ac- 
quired, had execution issued. 


o. In such a case, ifthejudgment ereditor had nota complete lien upon the 
estate of his debtor he had at least an inehoate lien, witha right to perfect it 
by issuing an execution; nis proceeding to cause execution to be issued, con- 
stituted a dis pendeas, of which every one is heid to have had notice, and a par- 
ty purchasing from the judgment-debtor, pending the proceedings, is consid- 
ered as dealing with him under exactly the same conditions, and subject to the 
same liens, as if the county court had not refused an execufion, and the same 
had been regularly issued. 


4, Thecreditor so delayed must be placed in statu quo, and asa corrolary, any 
such purchaser is effected with notice by a presumption juris et de jure. 


5. The above stated rule it founded on the maxim pendante lite nihil innovetur, 
and is sistained by considerations of public policy. 
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6. The doctrine of lis pendens, elucidated and applied to this case per Ropman, 
Judge, 


The cases of Aycock v. Harrison, 63 NC. 145. Lee v. Gause, 4 Ired. 9, Isler v. 
_ Foy, and Isler y. Harrissn, at this term. Yurborough v° State Bank, 2 Dev. 28, 
and Callowoy v. Hamby, 65 N. C., 621, cited and approved. 


Action to recover possession of certain tracts of land deseri— 
bed in the pleadings, tried before Clarke, Judge, at Jones Su- 
perior Court, Fall Term 1871, upon the following case argreed : 

At August Term 1861, of Wayne County Court, Aycock to 
the use of Isler recovered two judgments against F, B, Harri- 
son and defendant, Cox, amounting to about $7,400, and costs. 
Executions were issued regularly from Term to Term, to the 
county of Jones. until the 4th day of March, 1864, when an 
alias issued to Wake county, returnable to November Term 
1864. From November Term 1864, to November Term 1865, 
an execution issued to the county of Jones, which was followed 
by other executions to Jones eounty until the 13th day of 
April, 1866, when an alias issued from November Term 1865, 
to May Term 1866, of Wayne County Court, which execution 
was levied upon the Jands of F. B. Harrison. An alias ven. 
et. with fifa clause issued from May Term to August Term of 
Wayne County Court. Returned ‘No sale on account of Stay 
Law.” : 

At August Term of Wayne County Court plaintiff made a 
motion for an alzas ven, ex., which was refused. Plaintiff ap- 
pealed to the Superior Court and thence to the Supreme 
Court. Supreme Court decided, at January Term 1869, that 
plaintiff was entitled to his motion. 

The judgment, the record of the various executions and ven. 
ex’s, the levy, &c., were regularly docketed in Jones county, 
80th day of November 1868. 

An alias ven, ex. with fifa clause issued, but no sale of the 
Jand in suit took place. 

Subsequently, from Spring Term of Jones Superior Court, 
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A. D., 1869, an alias ven: ex. with 7 fa clause issued, returna- 
ble to Fall Term 1869. 

On the 6th day of September, 1869, the land in suit was 
sold as the property ot defendant Cox, by the sheriff, after the 
tract of land of the defendant, Harrison, was sold, but ad- 
mitted to be the sameland. The plaintiff became purchaser and 
took the sherifi’s deed on the 6th day of September, 1869, 

Defendants claimed under a deed made by Wm. A. Cox, 
Feb, 25th 1867, to Isaac Brown, one made Dr. Wright, W. 8. 
C. to Brown. 

His Honor being of opinion with the defendant rendcred 
judgment accordingly and the plaintiff appealed. 


Green tor the plaintiff. 
Manly & Haughton for the detendant. 


RopMAN, J. Section 403 of C. C. P. says that existing 
judgments not dormant may be entered on the execution 
dockets of the Superior Courts, and that the subsequent. pro- 
ceedings shall be as prescribed, for actions hereafter commenced 
as far as compatible with the previons proceedings, “and no 
lein acquired before the ratification atoresaid (of ©. C. P. Aug., 
1868) shall be lost by any change of process occasioned by this 
&et.”” 

So that if the creditor under whose execution the plaintiff 
purchased, had a lien when he docketed his judgment in Jones 
county, which was in November 1868, that lien was preserved. 

it is needless to inquire whether the creditor acquired a 
lien prior to 1864, and whether that lien was lost by his 
omisssion to issue his execrtion to Jones county from Spring 
Term, 1864, or not; for executions were regularly issued to 
that county from November Term, 1864, and from each sub- 
sequent term down to August Term, 1866, when the creditor 
moved the County Court of Wayne for an alias execntion, 
which the Court refused. He then applied to the Superior 
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Court for a procedendo, which was refused by the Judge, 
and he then appealed to this Court. 63 N. C, 145. 

This Court said he was entitled to his execution from the 
County Court of Wayne, and to his writ of procedendo trom 
the Superior Court, but as both those Courts had in the 
meanwhile been abolished, it was impossible for us to give 
that, remedy then. 

It admits of no dispute, that if the creditor had kept up 
an an uninterrupted chain of executions down to the sale, 
they would have related back at least to November, 1864, and 
the purchaser would have the title which Cox had at that 
time, and would thus defeat the deed made to Brown in Feb- 
ruary, 1867. 

The question then is, did the interruption in the chain of ex- 
ecutions, caused by the wrongful act of the County Court of 
Wayne, have the effect of destroying the creditor’s lien. We 
think it did not on the maxim, actus legis nemini facit injuri- 
am 

The act of thelaw means of course the act ot a Court. The 
case of Pulteney v. Warren, 6 Vesey 73, isa strong authority. 
The plaintiff had brought ejectment against Dr. Warren, and 
his action was delayed for several years, first by an order of the 
Court of King’s Bench, and then by an injunction, which was 
finally dissolved, and the plaintiff obtained judgment in his eject- 
ment. <A tew days afterwards Dr. Warren died, whereby on 
the ground that a pergonal action dies with the person, the 
plamtiff was supposed unable to revover mesne profits. The 
bill was brought against the executor of Dr. Warren to recov- 
er these mesne profits. Lord Eldon said, “I agree, it is impos- 
sible to consider the mere circumstance of his (Dr. Warren’s) 
death, as that species ot accident against which this Court 
would relieve. It is admitted this case is new in its kind. It 
is contended however that this demand on the general princi- 
ple can be supported by analogy to other cases. 

I feel very strongly that this claim is founded on natural and 
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moral justice, and if it could be sustained from the general 
principle, the Court would be very strongly inclined to sup- 
port it; but if itis to be determined on the general principle it 
must be decisively put upon that ground and not upon an an- 
alogy that will not hold.” 

He then considers the various analogies which had been sug- 
gested, and concludes that none of them hold, and puts the de- 
cision on the general principle which he thus states, “The case 
was also put of a creditor prevented from obtaining judment 
by the act of this Court, and the question whether he onght 
to be considered a judgment creditor. If will not say what 
the answer might be to a case put so generally. A Court of 
law always taks care that a creditor so prevented shall be put 
in the same situation as if he had his judgement, and no sneh 
application had been made,” &c., and continues, “the equity as 
to all of them (Dr. Warren and the other tenants) arises from 
their joint act, operating to prevent the plaintiff from having 
that redress at law, which in all probability he would have 
had, if this Court not interfered, and which in all moral jus- 
tice he ought to have had,” and he decreed an account of the 
qnesne profits. 

It is on the same principle that Courts of Equity allow an 
obligee to recover interest beyond the penalty of the bond, 
when the obligor by protracted litigation has made the penal- 
ty insufficient. (2 Story, Ag. Jur. 8.1316), and give a creditor 
relief, notwithstanding the statute of limitations is a bar at law, 
when asuit at law has been delayed by the litigation of the 
debtor. Id. 8S. 1521, and when a party dies after verdict and 
before judgment, and the judgment has been delayed by the 
inaction of the Court, the Court will give judgment nune pro 
tunc. Freeman v. Tranch, 12 C. B., (74 £0. Z. BR. 409.) 
Lea v. Gause, 4 Ire., 9. 

But it may be said that however conclusively this case es- 
tablishes the plaintifi’s equity against Cox, who was the defen- 
dant in the execution, it does not extend a similar equity 
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against Brown, who was an innocent purchaser and had no 
part in producing the interruption which was injurious to the 
plaintiff. In the first place, it will be remarked that there 
was no need to set up this equity against Cox, as the plaintifl 
had a full legal right against him by virtue of his purchase at 
execution sale. But that legal right, being of the nature of a 
personal estoppel, would not bind Brown, /sler v. Foy and 
Harrison, at this term. As afoundation for an equity against 
Brown, it was necessary to show an equity against Cox, and it 
remains to be seen whether there is any principle in the law 
by which this equity can be extended so as to include Brown. 
We think that the doctrine that a éis pendens is construc- 
tive notice, has this effect, (Story, 1 Ly. Jur, 8, 405), thus ex- 
presses the doctrine. “It is upon similar grounds that every 
man is presumed to be attentive to what passes in the Courts 
of justice of the State or sovereignty where he resides. And 
therefore a purchase made of property actually in litigation, 
pendente lite, for a valuable consideration, and without any 
express or implied notice in point of fact, affects the purchaser 
in the same manner as if he had such notice, and he will be 
accordingly bound by the judgment or decree in the suit.” 
But it is said by the learned counsel for the defendant, that 
there was no lis pendens about the property in dispute in the 
present action, and he refers us to the ease of Worsicy vy. ari, 
of Scarboro, 3 Atk, 392, where the Chancellor says, “if money 
be secured upon an estate and there isa question depending 
in this Court upon the right of or about that money, but no 
question relating to the estate upon which it is secured, but is 
wholly collateral matter, a purchaser of the estate pending 
that suit, would not be affected with notice by such impliea- 
tion as the Jaw creates by the pending of a suit.” The law is 
undisputed; its application to this case however is not admit- 
ted; certainly the land now in suit was not in litigation inthe 
case concerning the refusal of execution. The right to have 
execution against the defendants in that action, (of whom the 
36 
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present defendant Cox was one,) was the property in litigation 
there; and although in some sense of the word, a right to have 
execution, nay not be property, yet as used by Judge Story in 
the passage quoted, such a right is property. It comes within 
the reason of the rule. 

In the present case if the execution creditor had not a com- 
plete lien upon the estate of the debtor, he had at least an in- 
ehoate lien with a right to go on and perfect it by re-issuiny 
execution, which the county court refused to allow him to do, 
and from which refusal he appealed. 

It ig too well settled to be a question, that aje fie isa lien 
upon the land of the debtor in the county to which it issues, 


from its ¢este, and this lien will be continued by the issuing of 


au dfias, and pluries, &., so that they will bind the ie id by 
relation to the original teste, as against any sale made by the 
debtor. Varhorough v. State Bank, 2 Dey. 28. 

But for the refusal of the county court it must be presmmncd 
that the execution creditor would have duly continued to issue 
his’ execution (a ven. ex. with af fa clause) until he could pro- 
eure satisfaction, or was stopped by a return of nulla bona. 
Therein the refusal of the county court was injurious; it pre- 
vented him from keeping up his lien, Had his executions con- 
tinued to issue duly all persons dealing with the debtor for his 
Jand would have been held to have notice of them, and would 
have bought subject to them. Therefore itis, that to prevent 
injury to the plaintiff in the execution from the act of the 
court, and to put him in exactly the condition he would have 
deen in but for that act, the courts are obliged to hold that all 
persons had notice of the (és gendens respecting his nght to 
have execution, and that they dealt with the debtor for his 
land, under exactly the same conditions, and subject to the 
same liens, that they would have cone if the Court had not 
refused execution, and the same had regularly issued. The 


party delayed by the act of the Court must be put én statw 
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guo. Whoever bought the defendants land during that liti- 
gation, bought with notice of it, and subject to its result. 

It has been said by several writers, that this rule will some- 
times work a hardship; and it has been urged that in this 
case it will do so. The rnle however, is founded on the maxim, 
Pendente lite nihil innovetur,” and is sustained by considera- 
tions of public policy. “Prevatum tacommodum publico bono 
pensatur.” 

Uuder a system by which law and equity were administered 
by different courts, the remedy of the plaintiff in this case 
would probably have been by a bill to hold the defendant 
Brown a trustee for the plaintiff, and to require a conveyance 
from him. As the courts of this State now administer both ju- 
risdictions without any distinction of form, the plaintiff would 

have been entitled to that judgment if he had asked for it. 
— Calloway v. Hamby, 65 N.C 631. As he asks for nothing but 
the possession, he can have judgment for that only. 

There is error in the judgment below, which is reversed, 
and there will be a venire de novo, — 


Per OvurtaM. Judgment reversed. 


yi 
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1, One who bas, and knows be has, title to property, who Js present ata sale 
of it as the property of another, and who, when it is publicly anponneed be- 
fore the bidding commences, that all persons claiming the same are requested 
to make known their claims, remains silent, is estopped afterwards from set- 
ting up bis title against a purchaser for value at said sale. 


2, One who accepts a deed for property, and claims and acts under it, knows 
all the tacts constituting title, and intends to bold under it if he can, has sneh 
knowledge as the law intends by that term, and every reason applies why it 
should be disclosed which applies in the very rare case of absojute knowledge 
that the title is good. 


3. There is a qualification of the rule to the extent that the true owner must 
mean for the purchaser to act upon bis representations, but one comes within 
this qualification even, who, by his conduct, whether it be trauduient and maio 
animo or simply negligent and omissive, gives to others reasonable ground to 
believe that he has no claim (for in this connection title and claim are synouy- 
yous) to the property, and such others do so believe and act on such beliet. 


4. Not only the wberriia fides but that simple dona sides whieh the law exacts 
from every man, required the true owner to made known his claim at said sale 
or never; he should have given all bidders the advautages he possessed from 
his exclusive knowledge: his omission to doso amounted to a negligence 
which imperilled the interests of others, and gaye him an unlair advantage 
over them, enabling him, if he could, to buy low, and thereby secure an indis- 
putable title, or, if another outbid him, to fall back on his reserved claim. 


5. The registry of the plaintifi’s title did not, per se, Operate as notice to the 
purchaser. 


PraRson, ©. J., and Dicx, J., dissenting. 


The cases of Mason vy. Williams 8 Jones, 478, Bank v. fowle, 4 Jones Eq., 8, and 
Sanderson vy. Ballance, 2 Jones Eq., 522, cited and approved. 


This was an action of trover under the old system, tried 
before His Honor Judge Barnes, December Term (Special) of 
Wake Superior Court, 1867. 
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It was brought to recover damages for the conversion of a 

steam engine. It was admitted that the title to the engine 
was, prior to 24th of July, 1851, in the firm of James IF. Jor- 
dan & Co.; that on that day W. D. Cooke, one of the firm, con- 
veyed his interest therein to one Peseud as trustee, for sale, &c., 
and that on the 7th Nov. following J. &. Jordan another partner 
conveyed in trust his interest tooue Jones. The firm consisted 
ot other members besides Cooke and Jerdan; the firm, how- 
ever, by agreement retained possession of the engine till 1855, 
when, becoming inselvent, they conveved it to one Benedict i: 
payment of a fri debt who passed the title to the plaintiff as 
a trustee, forsale. The plaintitl thus became invested with the 
title, and it was so coneeded on the trial, and that his title eon- 
finned unless by some matters gr pars hereafter stated. 

Tt was in evidence on behalf of the defendant, that Peseud 
was informed of the existence of the eneine and where it was 
to be found, and was told by plaintul that in his (plaintiff's) 
opinion he (Pesend) had title and ought to scl, and that he 
(plaintiff) set up no claim to it, and proposed to buy it of 
Pescud; that thereatter, Peseud in the meantime having no- 
tified the defendant, who was interested in his trust, ot his pur- 
pose, offered for sale such intcrest In the engine as he as trustee 
could sell; he ealled on the crowd and asked if any one pres- 
ent had any elaim, toinake it known, and that the plaintiff 
was present in hearing distance at the time and remained si- 
lent; that plaintiff bid for the interest so sold, and was next tu 
the highest bidder who was the defendant. Tt was also in ev- 
idence that plaintiff in his conversation with Pescud acted 
with perfectly honest intentions, and was not aware of his title 
but really supposed that he had no title, and only became bet- 
ter informed after a decision upon the point by the Supreme 
Court made atter the sale by Peseud. 

There was conflicting evidence as to whether the plaintiff 
heard the proclamation but if is unneeessary to go into the 
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conflicting evidence on this and other points as the verdict of 
the jury settled that matter. 

There was a demand and refusal before suit. 

dis flonor instrneted the jury, among other matters not ex- 
cepted to, that ifthe evidence satisfied them that the defen- 
dant was induced to pnrchase by the declarations or acts of 
the plaintiil, ue latter was estopped trom impeaching the trans- 
action, or if thedefendant purchased the engine in conse- 
quence of what the plaintiff’ told Pesend, or in consequence 
ot the conduct of the plaintiff at the time of the sale, the 
plaintif® could not recover; that they must be satistied that 
the acts or declarations ot the plaintifi were the active, indue- 
ing cause of the purchase, and that in the absenee of such in- 
ducement, the defendant would not have purchased. 

To this charge the plaintit excepted. 

There was a verdict tor the defendant, and after an unsuce 
vessinl effort for a veiire de novo, and indement ren Pe on 
the verdict the plaintil! anpealed. 


4 


Philiag eae eri euion Tor tne appellees, 


For the general principle relied upon, tne plaintit a 
Plokard v. Sears, 83 C. L. 257; Phillipa vo fmthum, 1 CLP. 
J. R. 463; Cornish ve Abington, 4 Harl. & Norm, 549; f7ee- 
man v. Cook, 3 Exc. 654; Pazellv. Odell, 3 Hil. a 219, 
Marfad v. Aliss, 12 B. Mon. 2555 wdople v. Avussart, 53 Pe. 
348: Welland Canal Co. v. Hathaway, 8 Wind. 453 | Adame 
Eqg., 151; Smith’s fan. Ey ae Story’s Eq. dur. sec, 387; 
Smith Lead. Cas., [1566] voi. 27 2, &e.; Bird v. Benton, 2 


Dev. 179; Governor v. freeman, “4 Dev. 474: ; Jones v. Sas 
ser, 1D. & B.462; Sasser v. Sones, 3 Tred, Eq. 19; Lentz v. 

hambers, 5 Tred. 587: West v. Titghmau, 9 lred. 168; &. 
C. 8. Tred. Eq. 183; Lamb v. Goodwin, 10 Ired. 320, Sawn- 
derson v. Ballance, 2 Jones’? Eq. 822; Llackwood v. Jones, 4: 
Jones’ Eq. 54, and Mason v. Williams, & Jones’ 478. 
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1. It is objected by plaintiff, that there can be no estoppel, 
as Peseud sold only Azs interest. Pickard v. Sears, Lentz v. 
Chambers, and Sanderson v. Ballance (ubi supra) are to the 
contrary. 

2. It is said that the Court below erred in not calling the at- 
tention of the jury to the zwtention of the plaintiff. The re- 
ply is: 

(a.) The Court was not asked to dose. Torrence v. Graham. 
1D. & B., 284. 

(b.) Intention is conclusively presumed from acts. ose. 
kiy., 20, 505, State v. Jesse, 3 D. & B., at p. 108. 

(¢.) No denial that plaintiff entended Pescud to sell. There- 
fore he intended somebody to buy. That “somebody” turned 
out to be the defendant. 

(d.) Estoppel does not require intention upon part of party 
estopped, but only an exercise of ewedd ; that his mind ts on what 
he says; advertence ; Freeman v. Cooke, and Cornish vy. Ab- 
ington, above. 

3. As to plaintifi’s hnowledge of the state of his title: 

(a.) Ife admits that he was consedering, weighing, doubling, 
about his own title, during the time that he was suggesting the 
sale by Peseud, and saying nothing about his own claims. 
—(b.) Lgnorance is no excuse whete the party took an active 
port, as here,in bringing about the sale. Smith Chan, Ly., 60,. 
Storey Ha. Sur., $887, Smith’s £. C., 2, 753 and 769, Stows v.. 
Barker, 6 John Ch. p. 169. 

-4, The record shows -that the defendant was not interested 
at all under Jones’ trust; and cnly partially under Pesend’s, 
and therefore that he has lost the greater part of what he paid 
if plaintifi be not estopped. 


Fowle tor appellant. 


RopMan, J. This case was before this Court at June Term 
1862, on a case agreed, which will be found printed in full in. 
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8 Jones, 478, so that it is thought unnecessary to copy it here. 

Battle, J., delivering the opinion of the Court undertakes to 
lay down what the Court then considered the true principle 
applicable to such # ease in the following words: “Where a 
person purchases a chattel from another, not the owner, and 
it is admitted Ly the parties or found by the jury as a fact, that 
the purchaser was more to make the purchase by the declar- 
ations or acts of the trne owner, the latter will be estopped from 
impeaching the transaction.” He proceeds: “If then, in the 
present case, it had been stated as an agreed fact that the de- 
fendant purchased the steam engine in question from Pesend, 
in consequence of what the plaintift told Pescud, or in conse- 
quence of the conduct of the plaintiff at the time of the sale, we 
should say that the latter cannot recover. That fact, however, 
cannot be inferred bey the Vourt, rom anything stated in the 
case agree’, and it must be feft as a question for the Jury upon 
whatever eompetent and relevant testimony the parties may 
‘be able tu produce on the trial.” 

Upon the new trial the facts stated in the case agreed were 

substantially giver: in the evidence and the parties themselves 
were examined on oath. Their evidence supplied a few addi- 
tional details. And it may be well to note here, that the de- 
fendant said that he did net recollect that Pescud had ever 
told hit that the plainttit had said he made no claim to the 
property. No inference, therefore, can be drawn from any 
supposed communication of this sort, from Peseud to the de- 
fendant. Elis Honor, Barnes J., instructed the jury “that ifthe 

evidence satisfied them that the defendant was induced to make 
the purchase by the declarations or acts of the plaintiff, the 
latter was estopped from impeaching the transaction.” The 
jury found for the defendant. The fact, therefore, which the 
Court had said was the only thing wanting to entitle the de- 
fendant to a judgment was thus established. 

The case was extremely well argued before us on both sides, 
and we are indebted to the Jearned counsel] for their assistance 
im coming to our conelusion, | 
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The counsel for the plaintiff contends now that the rule an- 
nounced by the Court in 1862, and consequently, the instrac- 
tions of Judge Barnes, which followed it, were erroneous, 
inasmuch as it failed to include at least two of the ingredients 
necessary to raise an estoppel in the case supposed, and that as 
these two ingredients have neither been admitted nor found by 
a jury, the defendant is not entitled to a judgment. 

The two facts which the plaintiff insists to be necessary to 
the completeness of the defense, and to be wanting, are: 

First, That plaintiffshould have aad knowledge of his own 
title; and, 

Second, That he should have meant to induce the detendant 
to believe that he (the plaintiff) had no title; and, 

Third, Tle contends that if the defendant had equal knowl- 
edge of the plaintiff's title with himself, he could not be de- 
ceived or injured. 

To all these propositious the defendant answers, that it does 
not appear that the points were taade upon the trial, or that 
the Judge was requested to instruct the jury upon them, upon 
the doctrine that it is not error for a judge tv omit to charge 
upon a point without being requested. It might be that the 
rule would not apply in a cuse like this where it is contended 
that the charge laid down a rule which was erroneous by rea- 
son of its omitting the necessary qualifications. So rather 
than rest our decision on a mere point of practice like that, we 
prefer to put it on the merits of the question. We concede 
the propositions of the plaintiff, provided they are properly 
understood, and we propose to state in what sense we think 
they are true. In their proper sense and meaning we think the 
existence of both facts must be inferred as matters of law from 
the facts stated in the case agreed. 

1. Knowledge by the plaintiff’ of his own title. 

in this case the title of the plaintiff existed by virtue of a 
deed of conveyance of the property to him, which he had per- 
sonally accepted and under which be had acted. It is true 
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that the legal effect of that deed had not then been adjudicated 
by a court of final resort as was afterwards done, (Zhe Bank 
v, Fowiv, 4 Jones’ Eq. 8,) and its effect was a matter of con- 
troversy. But to give to the principle the interpretation that 
uo one can be said te have a knowledge of his title until it 
has stood the test of Judicial enguiry, would be pushing it to 
an absurd extreme, which finds no support in any authority. 
Here the p! Laan ew every tact constituting his title that 
he has knowledge £ to-day. He claimed under that title 
whether it should turn aut good or bad in law, and intended 
to hold under it if lie could. He knew of ine ciaim, and in 
n knowledge every reason applies vay it should 


be disclosed nnder circumstance requiring its disclosure, which 
applies in the very rare case of an absolute knowledge that the 
title is good. 

2. Phat the plaintey shoud have icant to induce the defen- 
dant to believe that he (the plaintiff) had no title,” 

We think the true rale upon this subject is stated in /ree- 
nunv. Cooke, 2 Weis. Hurls and Gard, 653, (2 Ex. — This 
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nelieve that if was meant that he should act upon it, and did 


JANUARY TERM 1872. 571 


W. s&s. Mason v. ALFRED WILLIAMS. 


act upon it as true, the party making the representation would 
be equally precluded from contesting its truth; and conduct 
by negligence or omission where there is a duty cast upon a 
person, by usage of trade or otherwise to disclose the truth, 
may often have the same effect.” 

In Howard v. Hudson ubi supra, Crompton J. says: ‘I 
think in every case in which we are to act upon, it must be 
brought within the principles so accurately laid down in the 
elaborate judgment in /reeman v. Cooke, &e.” “As the rule 
is there explained, it takes in all the important commercial ca- 
ses in which a representation is made, not wilfully in any bad 
sense of the word, not malo animo, or with the intent to de- 
fraud or deceive, but so tar wilfully, that the party making the 
representation means it to be acted on in that way, That is 
the true criterion. 

In Cornish v- Abbingdon, 4 Hurl & Nor. 549, Gixch. BR.) 
one Gover who was in the employment of the defendant, but 
without authority to contract for him, did nevertheless con- 
tract with plainti?’ for certain work and materials, and the 
plaintiff believing that he was dealing with defendant, made 
out invoices for him, which he several times paid. The one on 
which the action was brought he refused to pay. Pollock C. 
B, says: “The jury having found that the defendant, whether 
intentionally or not, led the plaintiff to form an opinion that 
he was dealing with the defendant, and induced him to furnish 
goods to the defendant, the defendant must pay him for 
them.” “Ifa party uses language, (or we add does acts) whicl: 
‘in the ordinary course of business and the 2everal sense in 
which words are understood (or we add, acts are interpreted) 
conveys a certain meaning, he cannot afterwards say he is not 
bound, if another so understanding, has acted upon it.” And 
Barnwell 5. says, “the rule is that if a man so conduets him- 
self, whether intentionally or not, that a reasonable person 
would infer that a certain state of things exists, and acts on 
that inference, he shall be afterwards estopped from denying 
Hee 
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These cases we think clearly show what is the meaning of 
the rule, that the true owner must mean for the purchaser te 
act upon his representations. it is only, that if by his con- 
duct, whether that conduct be fraudulent and malo animo or 
simply negligent or omissive, he gives to others reasonable 
ground to believe that he has no claim, (for in this connection 
title and claim are synonymous) to the property, and such oth- 
ers do so believe, and act on sneh beliet, he is estopped after- 
wards to assert such title or claims. Indeed the rule ia general 
and of familiar application in relation to responsibility gener- 
ally, as well as civily, for the consequences of one’s acts, lv- 
ery reasonable being is presumed de jure to intend the natura! 
and reasonable conseqnences of lis conduct. 

Now how does this rule apply to the facta which we must 
auppose to have been found by t 

It is conceded that the plaintif had no trandulent Intent, 
except that mere technical frand which may be implied from 
his conduet. 


he jury in this case / 
ee 


I put out of view any inferences which may have been at- 
tempted to be drawn from his tecing Peseud that he had no 


#lia.4 


claim; because the defendaut swears that such conversation 
vas never communicated to him. 

[assume for the present that the defendant had no notice 
that the plaintiff had any claim to the property, because he 
swears he had not, and there is no evidence that he had. 

The legal inference as to the meaning of the plaintiff must 
be made out entirely from his conduct at the sale. It was con- 
tended by his counsel, that inasmuch as the plaintiuit bid for 
the property, he could not have intended to induce the defen- 
dant to bid over him, and consequently there can be no infer- 
ence that he meant to injure the plaintiff. That is a miscon- 
ception of the question, and of the defendant’s intention. 
The defendant does not allege that the plaintiff really intended 
toinduce him to bid, but that the reasonable effect of the plain- 


tiff’s conduct was to induce him to believe that the plaintiff 
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had no claim to the property, and thereby to induce him to 
bid. 

Having cleared the question of these irrelevant matters, | 
return to consider the plaintifi’s conduct at the sale, and how 
far it falls within the rule of law beforestated. Pescud offered 
his own right and that of Jones in the property, for sale, and 
called on all persons who had any any adverse claim to, make 
it known. The plaintiff was in hearing and was silent, and 
afterwards bid for the property withont making known his 
claim. | 

It seems to me that not only the wberrima jides, which his 
counsel claimed for him, but that simple bona fides which the 
Jaw exacts from every man, required him to make known his 
claim then or never. The facts in this case are much stronger 
than in Sanderson v. Ballance, 2 Jones, Eq , 322,in which 
the Court beld the defendant estopped to assert his title to 
land. ‘There Thomas Ballance had conveyed by: deed profess- 
ing to convey in fee simple certain land to Carter in trust to 
sell to pay debts. Carter offered for sale the estate of Thomas 
Ballance. but said the title was good infec. Thomas Ballance 
in fact owned but a fee in half the land and a life estate in the 
other half, in which the defendant owned the reversion. The 
defendant was present at the sale; he was not summoned to 
make his claim; he did not bid; he was only silent; and the 
Court held it a fraud by which he forfeited his estate. It is 
not necessary in this case to go to the extent to which the 
opinion of the Court went in that: and possibly it went too 
far. Itis found as a fact here, that the defendant was indueed 
to buy by the conduct of the plaintiff ; the question is whether 
that conduct was not such as would reasonably induce the be- 
lief that the plaintiff had no claim to the property ; or did the, 
detendant draw an unreasonable and improbable inference 
from such conduet. It seems to me that when brought to this 
narrow point, the matter will not admit of discussion. 

Should not the plaintiff have made known his claims and 
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given te all bidders the advantage he possessed from his excln- 
sive knowledye of that? Was not his omission to do soa 
negligence which imperilled the interests of others, and gave 
him an unfair advantage over tham? If he could buy low, his 
title would be indisputable; if another bid over him he could 
fall back on his reserved claim. 

Third: That defendant had equat knowledge with the plain- 
Of, ond sa contd not have been decerved., 

This has been-already briefly adverted to. The defendant 
swears that he had no knowledge of plaintril’s claim, and there 
is no evidences that he had, untess the registration of the deed 


ti 


to plaintif was constructive notice. Saunderson v. Ballance 
decides thine ir was net. In that case the deed from Caleb Bal- 
lance, Which eave Thomas Ballance a life estate only, was re- 
gistered, bry Sat erson the purchaser was not eid thereby 
to have notice of it. 

The majority of the Court think there is no error in the 


recar| arid that the judement niust be affirmed, 


Pearson, C.J, dessentiente. ‘The question will suggest itself 
to evry plain man to whom the facts of this case are nade known: 
what has Mason said or done that should canse him to forfeit a 
valuable property (the title to which bas been decided by the Su- 
preme Court to be in him) tur the benefit of Williams, whereby 
Mason will be subjected to account forsits valae,as for a de- 
wnastavet of trust funds ? | 

The result of the case after it has been pending in the Courts 
for years and has been tried and argued over and over again may, 
in the opinion of many seem to furnish an illustration of the fact, 
that good sense is sometimes shut oat and smothered by too 
much learning. 

It is not pretended, that Pescud was authorized directly or 
indirectly to sell the title of Mason. On the contrary, Pescud 
announced that he only offered for sale his own title and that 
of Jones, under their respective deeds of trust, and would 
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make no warranty; so the ground that the title of Mason 
passed, by reason of a personal agency, on the part of Peseud 
for Mason, is out of the case so far as that can be made the ba- 
sis of an equitable estoppel, according to the bearing of many 
of the cases cited, which are put upon the idea of a personal 
agency or assent. 

The second ground for the equitable estuppel by which Ma- 
son is to forfeit his title, is that of actuai or constructive Trand, 
actual fraud is not alleged. Williams was induced to bid, be- 
cause Mason bid, aach is the finding of the jary, for Williams 
nad avowed his purpose not to tet the property go, unless at 
a fair price; in other words, he intended as a party interested 
under Peseud's title. to bid it in, so when Mason bid $260, 
Williams was induced to bid $265. But this is uot the good 
sense of the matter, and herein Mason has a right to complain 
that the case has not been put upon its merits. So there has 
been a failure of justice which entitles him to a venire de nove, 

The question should have been preseuted to the jury in thes 
point ot view: was it the intention of Mason to enduce Wel- 
liams to bid for the property? Was Williams thereby misled 
to his-prejudice? so as to fix upon Mason a constructive fraud, 
by having intentionally or admittably, (as Mr. Phillips ex- 
pressed it,) induced Williams to do an act to his injury so as 
to make it against conscience for Mason after he became cer- 
tified, that the title was in him, to set up claim to the proper- 
ty? I, of course, put out of the case the narrow view that 
Williams was znduced to bid, because he did not intend to let 
Mason buy in Pescud’s title, at what he considered an inade- 
quate price. 

1. Was it the intention of Mason to induce Williams to bid 
for the property? All of the evidence disproves this*inten- 
tion, so far from that being the cage, it was Mason’s purpose to 
buy in the title of Pescnd in order to remove a cloud and quiet 
his own title, so, of course he did not wish Williams or any 
one else to bid; and but fora high sense of honor and fair 
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dealing, he would have attempted to prevent it, by answering 
that, “‘he also held a deed of trust on the property, but would 
bid a sinail sum to get in Pesend’s supposed title, and whoever 
should bid against him must take the chances,” instead of pur- 
suing this disingeneous course to try and get Pescud’s title at 
an under value, he bid, as far as he thought Peseud’s title was 
worth, and left the field open for Williams and all others who 
might choose to bid. For this, Mason is now charged with 
constructive fraud. [ wifl venture to say, there is not one wan 
in ten, who would have acted as fairly. Nine men out of ten, 
would have talked about their deed, case still pending in the 
Supreme Court, willing to make a bid to end the dispute by 
buying in the outstanding title, We. 

2, Was Wilkams misicéd by what Macon said and did, to 
his prejudice? How was he misled by Mason, did he have any 
communication with Masen or confide in him? How was he 
misled by Mason? Peseud after talking to Mason consuited 
with bis vounsel and concluded to sell his title at anction, and 
communicated this fact to Willlams. Wilhams being the par- 
ty interested, determined to attend the sale and make the prop- 
erty bring a fair price oy bid it in, thus far there is no sem- 
blanee of misleading. Surely, the tact that Mason bid for the 
property after Pescud had announced that he sold only the ti- 
tle under the trust to him and Jones, had no tendency to mis- 
lead Williams. Williams has got what he bid for, to-wit: the 
title of Peseud and Jones—how ean he now claim, under that 
bid, to have become entitled also to the title of Mason ‘ 

Justice Dick coneurs inthis opinion. Justice BoyDEN con- 
curs in the principles set out, but feels bound by the verdict of 
the jury. 

[ feel it to be a duty, to file this opinion, in order to protest 
against a precedent, that no man can bid at a public auction 
with the purpose to quiet his title, without incurring a forfeit- 
ure of that title. | 


Par Ovriam. Judgment affirmed. 
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1. A willis made ip theee words; I direct that my debis and funeral expenses 
be paid. IT willand bequeath to my son, Peter A. Summey, twenty-five hun- 
dred dcHars. I willand bequeath to my wife, Harriet Caroline, my house and 
let in Lincolnton in which I now live, my plantation abont one mile from. 
Lineolnton, and my household and kitchen furniture, for and during her natu- 
ral life, and a sufficient quantity of property or money for a yeal’s support for: 
herself and family. I also wili absolutely to my wife the following slaves,. 
Sophia, &¢., also all the balance of my estate both real and personal, with the 
remainder after my wife’s death, in my house and lot, plantation and house- 
hold and kitchen furniture, to be equally divided between my children George 
L, Summey, Caroline Dusenberry, Barbara Alexander and Peter A. Summey, 
with the understanding, that the negroes I have already given to my son 
George shali be taken into account in said distribution, ee SR He 
‘eld, that the leading idea in the testator’s mind was to make all of his chil- 
dren equal with an advantage to his sen, Peter A. Sumoiey, to the extent of- 


$2,560. 


2 The willhaving been made io September, 1564, wheu Confederate money had 
become so depreciated as not to deserve the name of a currency: to construe 
the legacy to Peter as payable in Confederate currency would be to “ mock,” 
the legatee, therefore, held, that Peter’s legacy must be estimated at its nomit 
nal value in wood money. , 


3.” On the other hand, the major part of the testator’s estate having consisted 
of slaves which were lost by emancipation, it would net earry out the testa- 
tor’s intention to pay Peter’s legacy in fall, and leave nothing fo: the other 
legatees, therefore etd, Uhat Petar’s legacy must abate proportionally. 


4, The rule of proportion is: To ascertaia the value of the whole estate at 
testator’s death, and the proportion that Peter’s legacy of $2,500 bore to that 
‘sum, is the proportion it bears to the estate as reduced. 


&. After deducting the sum due Peter on his legacy, a3 thus abated, the balance 
is to be divided into three parts, between the daughters and Peter, unless 
George shall elect to bring his advancements into hotchpot in which case 
the remainder must be divided into four parts. | 


The case of Jassiter v. Wood, 62N.C. B., 360, cited and approved. 


37 
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This was acivil action brought to obtain .a construction of 
the will of the the late Peter Summey, of Lincoln county. 
Proper parties were brought before the Court, and the cause 
was heard before His Honor, Judge Logan, at the Fall Term 
1871 of Lincoln Superior Court. | 

It was conceded that the testator had supported the plain- 
tiff, a widow and her children for a number of years, that his 
other daughter Mrs. Dusenbery was well off, and that George 
hhad been well advanced in slaves before the war; that Peter 
A, was the youngest and had lived with his father without re- 
ward, and attended to all of his business up to the time of 
his death. 

The following interrogatories were propounded to His Honor 
by the counsel for both parties. 

1. In what kind of money is the pecuniary legacy to Peter 
A. Summy to be paid ? 

2. Does it bear interest, if so, from what date ? 

3. Ifit is to be paid in good money, out of what property is 
the amount to be raised or on what is it chargeable ? 

4, Is the legacy subject to scale or abatement on account of 
the emancipation of slaves or other causes, or is it entirely 
lost ? 

5. Is the 4th clause in the will, specifying that the house 
and land shall be sold, a specific legacy, and does abate it in fa- 
vor of the general pecuniary legacy of $2,500 ? 

To which His Honor responded as follows : 

“Tn this case it is the opinion of the Court that the devisees 
under the 4th (residuary) clause of the will, take the real estate 
without any abatement in favor of the pecuniary legacy of 
$2,500 to Peter A. Summey,” and gave judgment, accordingly 
from which Peter A. Summey appealed. 


Bynum. and Hoke for the plaintiff. 


The devise is specific, the will itself shows it. Modidnson v. 
Melver, 63 N.C, 645. 
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All devises of land are specific. Redfield on Wills, Part If 
p. 471. Ambler Rep., vol. 1, pp.171, 178. 

This legacy of $2,500 is not a charge on the land, and in the 
case in 6 Jones Eq. does not apply. The clerk’s report shows 
an abundance of property to pay debts, pp. 37, 38, transcript. 
Johnson v. Farredl64 N.C. 266. 


Schenck with whom was W. HZ. Bailey for Peter A. Sum- 
mey: 


The general pecuiary legacy of $2,500, means good money. 
Seale law, Acts 1866, ch. 39, does not apply to wills, and see 
Lackey v. Miller as to meaning of the word dollar. 

Barham v. Gregory, Phil. Eq. 248. Legacy to child bears 
interest from death of testator. Swann v. Swann, 5 Jones Eq. 
297%. Ballantine v. Zurner, 6 Jones 224. 

The 4th item in the will is a residuary clause, in which 
personality and realty are blended, and embraces only “what 
is left’. after paying the general pecuniary legacy of $2,500. 
(fivins v. Givins, 1 Mur. 192. 16 How. R. p. 1. 

This clause of the will does not fall within the exception 
made in Robinson v. Melver, 64 N. C. 645. 

1. Noannuities are charged on the residuum: 

2. No specific directions for managing the property are giv. 
en repelling the idea of sale to pay legacies. , 

The object and intention of testator was to make Peter A. 
Summey equal by $2,500 legacy with George. who was advanc- 
ed, and Barbara whom he had supported, this will be defeated 
by construing the devises to be specitic. 

There is no abatement by loss on negroes. ‘Tis case is dis- 
tingnished from Zaylor vy. Johnson, 68 N. C., 8815 Johnson 
y. farrell, 64 N. C., 266. 

In both of those cases there was enough personal property 
undevised to pay the debts and legacies when testator deed—in 
Anr case there was none to pay debts even, and it must come 
out of the reseduum. | 
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Executor is net responsible for loss of slaves in January, i865.. 
Finger v. finger, 64 N. C., 186. 

Court may consider the state of the family in construing this 
will. Watkins v. Hlora, 8 Ired., 874; Bivens v. Phifer 9. 
Jones, 456. 

IT submit that the defendant, Peter A. Summey, is entitled 
to have his legacy of $2,500 raised, if not in whole, at least in 
part out of the realestate disposed of in the residuary clause 
under the doctrine of marshalling. 

‘1. For, in our case the testator disposes of a/Z his estate 
and, to prevent him from “being mocked,” his legacy is ¢ 
charge upon the specitic bequests. This is well settled and is 
consonant with the opinion of the Court and also that ot the 
Chief Justice, dissentiente, where the whole learning is thor- 
oughly discussed in Liddle v. Carrurcay, 6 Jones ity., 99. 

9. Previous to our act subjecting real estate to be sold tor 
all debts it was well settled In ineland that if bond credi- 
tors exhaust the personal estate, ic@atees ure entitled to be 
paid out of the reaity——-where the testator has directed his 
debts to be paid as in our casc—because creditor had two funds 
&e. 1 Roper on Leg., 622, also py. 687: ouster v. Cook, 1 Bre, 
©, ©., 847. 

8. Our act above referred tu extends the principle to all 
debts, because it subjects the real estate to debts without 
reference to their dignity—hence, if debts exhaust the per- 
sonal estate the legacv should take their places against the 
realty. This doctrine has been fully sustained in Pennsyl- 
vania. Armstrong’s Appeal, 63 Penn., 508. 

Equity disregards the shadow and deals ont substantial jas- 
tice. | 

In our case, as shown by the testimony, which is add by con- 
sent to be treated as facts inferentially from the repurt, that 
the personal property was wholly insuflicient a¢ the death of 
testator, to pay debts even had all the slaves been sold, which 
gives the’ specific legatee of personal property a right to be 
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subrogated to the rights of the creditors for contribution 
against the real estate. Why should not the pecuniary leg- 
-atee, then, by reason of his charge, on the specific legacy 
taken, be subrogated to the equities of such legatee and thus 
avoid multiplicity of suits and effect a complete decree. 

If it be otherwise, then the specific legatee stands in the 
better situation by losing his legacy—~for if not taken to pay 
debts he looses it by way of charge. If taken to pay debts, 
however, he would get its value, veductio ad absurdu. 

*JIn equity a judicial conversion works no wrong, therefore, 
‘that which is instituted is stamped with all the legal incedents 
which airected the thing converted. 

Rrapr, J. The testator left a widow and four children. 
fle gives first, $2,500 to his youngest son, Peter. He then 
gives a legacy to his widow, and then divides the residue to 
his four children, including Peter share and share alike, his 
oldest son George to account for an advancement to him. 

The widow is dead, so that it would simplify the statement 
to say that he gives his youngest son Peter, $2,500, and then 
divides the residue among all the children including Peter. 

It is plain from this statement that the leading idea in the 
testator’s mind was to make all his children equal with an 
advantage to his yourigest son of $2,500. 

The testator was old, and we are not informed that he was 
ot more than ordinary intelligence, and as he was near death, 
and did soon die, we suppose that he was locking to the dis- 
tribution of his estate, as it had for a long time been, and as it 
then was without reference to the casualties of the war, of 
which he took no notice. But soon after his death, and before 
there could have been a settlement of his estate, the slaves, 
which constituted the largest part in value of his estate, were 
emancipated, and there was little left except the land, worth 
about $5,000. 

About half of that amount was required to pay debts, and 
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if the other half is taken to satisfy Peter’s legacy of $2,500, 
nothing will remain for the other children. Was such a result 
contemplated by the testator? clearly not. And such a con- 
struction of his will would make him “sin in his grave.” And 
on the other hand, to give Peter his legacy in Confederate 
money, or its value, about $50, would be to “‘mock” the favor- 
ite of his bounty. The general rule is, that a legacy is payable 
in the currency of the country at the date of the will, but 
here we had no currency, Contederate notes having become so 
far depreciated as not to deserve the name, therefore Peter’s 
legacy must be estimated at its nominal value in good money 
$2,500. But then it must abate so as to bear its share of the 
loss by emancipation of theslaves. It must be the same pro- 
portion to the estate, as it is now left in the hands of the ex— 
ecutor, as it would have the whole estate, if it had not 
suffered the extraordinary casualty of emancipation. Tor 
illustration, if the estate would have been worth $10,000, 
without the casualty he would have been entitled to his legacy 
in full $2,500. If it is reduced by the casualty to $5,000, he 
must take but $1,250, 

The general and leading intention of the testator must pre- 
vail where it can be collected from the will itself; and par- 
ticular rules of construction must yield something of their 
rigidity if necessary to effect this purpose. Lassiter v. Wood, 
63 N. C. B., 360. 

According to the construction which we put upon this will 
in order to carry out what appears to have been the leading 
purpose of the testator, it must (1.) be estimated what would 
have been the value of the whole estate, embraced in the 
residue before taking out Peter’s legacy, and to be divided 
after the payment of the debts and expenses of administer- 
ing, if the extraordinary casualty, emancipation, had not hap- 
pened. (2.) Estimate what proportion, $2,500 would have 
been of thatsum, (8.) Ascertain the nett amount of the es- 
tate now in the executors hands after paying debts and ex- 
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penses, and take out of that sum the same proportion for 
Peter's legacy, and then (4.) divide the remainder into three 
equal parts among three children,including Peter, and leaving 
George ont, unless George will come in and account for the 
advancements and in that event then into tour parts. 

This view makes it unnecessary to answer the questions 
propounded specitically 4 and we notice the case states that 1% 
is desired that this Court should construe the whole will. 

This will be certified to the end that there may be proceec- 
ings to ascertain the amountin the hands of the executor, and 
a satisfaction of the legacies in conformity with this opinion. 
The costs in this Court will be paid by the executor, out of the 
funds ot the estate. | 


Perr Curtan. 
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1. There is uo formulaby which Judges fare Dound in charging vporn the de- 
gree of mental capacity sufficient fo make a will, 


-\e. 
te 


A charge that a testatrix niest tbeave had mind and intellgenes sufficient at 
the time she executed the will to enable her to have a reasonable jadgment of 
the kind and value of the property sbe proposed to will, and to whom she was 
willing is not erroncous especially ina case where there was cvidenee of un- 
undue influence as well as incapacity, ner was i: rendered erroneous, though 
siven in connection with a refusal to give a prayer crabracing ts wpsistimis yer 
dis, a definition of aych caracity whieh lad been approved by the Court. 


. 


B. It seldom deca Justice fo tues udgpeor the case on trial, fo aclecbisolated expres 
sions Which have been lchi to be proper in other cases, and insist upon their 
being used by the Judge in lis charge, because it is seldom that two cases are 
exactly alike, and ifthey ere and a charge inthe first ease has been approved 
by the appalate Court mon conste’, that if wonld not have been approved if ex- 


pressed in other langvuass. 


4. Ifonthe trial of an igsue oY Gevisevl! tel sien, the will is attacked on the 
ground of undue influence, and false representations whereby the testatrix as 
declared in the paper-writiug propounded, was induced to believe that all of 
her relatives had joined in proceedings to declare her a lunatic, it is competent, 
for the caveators to introduce the record of such proccedings to show that only 
a portion of the next of kin bad instituted tuem. 


The case of ferne os, Jforne, > red. 39, cited and cocaemented oa, and tle esse > 
Wood ws, Sourer, Phil, Law 251, cited and apuravad. 


This was an issue of dewtsawet vel non as tu the validity ofa 
script, propounded as the will of Prudence Cowan, and was 
tried at Fall Term 1871, of Catawba Superior Court, before 
His Honor Jadge Mitchell and a jury. 

_ The script was caveated on the ground of mental incapacity 
and undue influence, and false representations in connection 
therewith. In one clause of the script the testatrix declared 
“as areason why I have thus disposed of my effects is this, 
that my relatives from whom I might have expected acts of 
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kindness and words of comfort in my old age, have undertaken 
to prosecute an inquisition of lunacy against me, and to de- 
prive me of the control of my property, &c.” 

On the trial the caveators offered in evidence the recordof the 
inquisition referred to by Mrs. Cowan, for the purpose of show- 
ing that only two and not all of her relatives had joined in the 
proceedings with a view to establish the false representations 
charged by them to have been made to Mrs. Cowan. This ey- 
idence was received after objection. 

There was evidence tending te show undne influence and 
mental ineapacity, and rebutting testimony. 

His Honor was requested by the propounder to charge the 
jury, “that if Prudence Cowan knew what she was doing at 
the time she executed the alleged will, and to whom she was 
giving her property, she had sufficient capacity to make a will.” 
‘This instrnetion was declined by Elis Honor, who charged the 
jury amonget other matters not excepted to, “that the testatrix 
must have had mind and intelligence sufficient at the time she 
executed the will, to enable her to have a reasonable judgment 
of the kind and value of the property she proposed to will, 
and to whom she was willing tt’ The propounder excepted 
thereto. There was a verdict in favor of the caveators, and 
from the judgment therein rendered, the proponnder appealed. 


Phillips & Mervimnon and Armfield tor the appellant. 
Bynum tor the appellee, filed the following brief: 


1. The petition of lunacy was competent for the purpose for 
which it was offered, to-wit: to show who are the parties to it, 
and that the suit was pending. The suit was referred to in 
the will, and falsely charged to be prosecuted by all the heirs 
and next of kin, and that in that suit, the propounder acted as 
the only friend of the testatrix. This evidence is offered under 
the defence of undne influence. If the Judge charges the law 
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substantially correct, the refusing correct Instructions, it 1s not 
error. 

Here his charge embodies in different language, the defini- 
tion of competency laid down in Horn v. Horn, 9 Sred., 99, 
Moffat v. Witherspoon, 10 Lred., 185, and Cornelius v. Corne- 
lius, 7 Jones, 593, See Ledfield on Wells, 122, 3, 4, 6, 7, and 
notes. This anthor while adopting the definition which the 
Judge laid down in this case, at the same time refers to the 
definition in Hforn v. Lorn, as being the most concise defini- 
tion of testamentary capacity and in substance the same. See 
note above, /. Williams on Hxecutors, p. 16 and notes. 


tHADE, J. It has been often said by this Court that a judge 
need net charge in the very words of the prayer for instrue- 
tions even if the prayer be right, provided he do so substan- 
tially in other intelligible language. And it seldom does jus- 
tice to the Judge or to the case on trial to select isolated ex- 
pressions which have been held to be proper in other cases and 
ingist upon their being used by the Judge in his charge, be- 
cause it is seldom that two cases are exactly alike, and if they 
are anda charge in the first case has been approved by the ap- 
pellate court mon constat that it would not have been approved 
if expressed in other language. it is seldom, indeed, if ever, 
that any precise language can be established as a formula in 
such cases. That which probably comes as near to such for- 
mula ag any other, is, that in criminal cases, the jury must be 
satisfied beyond areasonable doubt. And yet it has been often 
held that any equivalent words will do. 

In the case before us the plaintiff asked his Honor to 
charge that if the testatrix ‘“‘knew what she was doing at 
the time she executed the alleged will, and to whom she 
she was giving her property she had sufficient mental ca- 
pacity to make a will.’ His Honor declined to give the in- 
structioned as prayed for, but charged the jury “that the tes- 
tatrix must have had mind and intelligence sufficient at the 
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time she executed the will to enable her to have a reasonable 
judgment of the kind and value of the property she proposed 
to will and to whom she was willing it.” And then His Honor 
proceeded in the same connection to charge in regard to undue 
influence which was not excepted to and not embraced in the 
plaintifi’s prayer. 

And now, the plaintiff insists that he was entitled to the 
specific charge prayed for, and he seeks to give point to his 
exception to the charge upon the ground that his prayer is in 
the very words of Horne v. Horne, 9 Ired., 99. 

That in that case the Judge below charged in the words of 
his prayer and that this Court, on appeal affirmed it; and 
thereby established a formula, which His Honor onght to have 
used in this case. And that it was errer if not contumacy to 
refuse. 

It is true that the prayer of the plaintiff in this case is in the 
language of the charge in fZorne v. Horne, and it is true that 
the Supreme Court said in that case “that the appellant had 
no right to complain at what was then laid down,” but there 
was no criticism, favorable or otherwise, upon the language as be- 
ing well or ill-selected and no intimation that it had been or 
ought to be a formula, And if the language of the prayer of 
Lorne v. Horne, be eriticised we would suppose that the Court 
éolerated rather than approved it. It is least lable to the ob- 
jection of tautology for the latter part is embraced in the first. 
Why not stop at “if she knew what she was doing.” Why 
add, “and to whom she was giving her property?” For that 
was a part of what she was doing. In turther support of the 
language in Horne v. Horne, it is said that it has been quoted 
by a reputable text-writer as the hest definition of testament- 
ary capacity. It is true that Redfield does quote Horne’s case 
with approbation, but he does not prescribe it as a formula. 
And here note the danger of the propounder of a good will in- 
sisting on Horne’s case. It is true that no will ought to be 
established unless the testator has capacity to understand what 
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he is doing; but have not many wills been established where 
the testator had ample capacity to understand but who was la- 
boring under some mistake of Jaw or fact so that he did not 
know what he was doing? In the case of Johnson’s will, Phil. 
Law R., which was established, the testator disinherited a rela- 
tion, assigning as his reason for it in the will, that he was a 
gambler, when in truth he was not a gambler. The testator 
was mistaken and in that sense he did not understand what he 
was doing, yet, because he had capacity to understand, Ins 
mistake did not invalidate the will. 

And so we were informed in the arguiwent that the will in 
this case gives two parcels of land to two favorites of the tes. 
tatrix of “homesteads,” 25 acres each to be Jaid off on the weat 
side of her land beginning at such a point and ranning to an- 
other point and soon; and that each tract so laid off would be 
entirely worthless for a homestead, as it would be about 
a mile long, and only a few yards wide. Now it is impossible 
to resist the conviction that she did not know what she was 
doing. The draftsman of the will did not think, or else did 
not explain to her what would bethe shape of the land. And 
if it had been explained she would doubtless have said: ‘* Oh 
I did not think of that, I do not want it given in that shape.” 
She evidently did not know what she was doing, and yet the 
propounder of the will was insisting upon fZorne’s case! And 
just as strange the other side was resisting //orne’s case, al- 
though it was decidedly in their favor. So that according to 
Horne’s case it would seem that neither of the parties in the 
cause could make valid wills, because they did not know what 
‘they were doing, how large so ever their capacities to under- 
stand must be admitted to be. So that we think His Honor 
laid down the rule more favorably for the plaintiff than 
Horne’s case, and with more general applicability to the 
whole case. | 

The substance of the charge was, not that the testator must 
have known but that she must have had capacity to under- 
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stand what she was doing. The language is, “must have had 
mind and intelligence sufficient, de.” mind and intelligence 
means capacity, and so the charge in substance was“must have 
capacity to enable her to have a reasonabic judgment of the 
kind and value of the property, &c.” 

His Honor probably had another reason for selecting his 
own language instead of using that in Horne’s case; there 
was an allegation and there was evidence of undue influence ; 
and the prayer of the plaintiff did not embrace that view of 
the case, and it was the duty of His [fonor to connect his 
charge upon capacity with that upon undue influence. And 
although we think the case warranted his putting it more 
stronoly against the plaintiff than he did, yet the plaintiff can 
not cowplain of that. 

The record of the application to have the testatrix declared 
x lunatic, on the part of her next of kin, was vffered of evi- 
dence that only two and not all of her next of kin had insti- 
tuted the proceedings, and that she had been imposed on in 
being made to believe that aé of her relations had proceeded 
against her, and that under that erroneous impression she had 
disinherited them all, and given ber property to strangers. 

This was competent upon the point of undue influence. But 
it was a two edged sword, for wlile it tended to show undue 
influence, it also tended to show capacity, and the plaintiff 
doubtless availed himself of it at the trial. 

There ig no error. 


Pre Conran. Judgement affirmed, 
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HENRY WHITTED, Guardian vs. HENRY K. NASH! ef al. 


If asimple contract creditor receives payment of the executor, a bond cred- 
itor cannot awterwards, either at law orin equity, compel the simple eontract 
creditor to refund, for both are creditors, and the creditor firat paid may with 
good conscience retain the money, and leave the bond-creditor to his action 
as for afdevastavit. 


Nor is this principle varied by the receipt of property in saistfaction instead 
of money; Provided the property is taken at a iull price. bona fide and withont 
notice that the executor is contriving to de’eat the priority of the bond cred- 
itor. 


CasE.—The danghter of a decedent being very solicitous to cause his debts 
to be paid on being assured by the executor that her own and bis [the execu - 
tors] debts are the only ones oustanding, buys from the executor certain prop- 
erty, and executes her notes to certain persons, creditors of the executor, and 
it afterwards appears that the testater owed the other persons; Held, that 
these facts warrant a receision of the transaction. 


When a pleading shows that parties other than those of record, bave an im- 
portant interest in the decision of the cause, the omission to set out their 
names is an inexcusable error as acomplete decree, cannet be made without 
their presence before the Court, and the Court cannot see under the general 
phrase ‘‘certain parties” who they are. 


In the case above stated, our Courts having refused to adopt the doctrine of 
the English Courts by which a purchaser from a fiducian, is compelled to see 
to the application of the purchase money—had the purchase money been paid 
the purchaser would have been protected in her title, but as the purchase mo- 
ney has not been paid, the fund will be arrested and applied in a due course of 
administration. 


This was a Givil action tried before [lis Honor J udge Tour- 


gee and a jury, at I’all Term 1871, of Orange Superior Court. 


The facts as shown by the record are these : 
H. K. Nash, Edmund Strudwick and the late Judge Nash 


executed a note to the plaintiff as guardian ; that afterwards 
Judge Nash died testate, leaving said Stradwick his executor ; 
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that after his death a note in renewal was’ executed by H. ik. 
Nash and Strudwick, and also signed by Strudwick as execu- 
tor; on an issue to the jury it was found that the plaintiff had 
never accepted the note offered in renewal; by the will of 
Judge Nash, his executor was authorized to sell lis real es- 
tate, and in pursuance of this authority the executor en the 
16th of February, 1867, sold to Miss Sallie K. Nash, daughter 
of the testator, the residence in Hillsboro’ and the “coal field”’ 
lands on Deep River, and executed deeds therefor; the price 
of the residence was $3,550, and tue coal fields $4,615; that 
Miss Nash did not desire to purchase the coal-flelds, and did 
so .merely because Dr. Strudwick the executor had in- 
formed her that the only debts remaining due by the testater 
were two, viz: one due to herself of $8,550 and one due to 
himself ot $4,015, and that it would be necessary to pay the 
debt due to him before that due her could be reached, and that 
acting on this assurance, she consented in order to save the 
homestead, to purchase als the coal-fields. 

The homestead was to pay her debt, her debt was a simple 
contract debt, as in the main was that of the executor, in pay- 
ment of the coal-fields Miss Nash on the ist of April, 1867, 
executed her notes to “ certain persons,” who were creditors ot 
the said Strudwick to whom he had assigned by deed in trust, 
his claim against the estate of his testator; the jury on issnes 
found the purchase of the homestead and the coal-tields to be 
a single transaction; in 1866, Stradwick became insolvent, 
and H. K. Nash was also insolvent, that the only property be- 
longing to the testator was the property so eonveyed by his 
executor, and a claim for the use and occupation of the home- 
stead after his death by Miss Nash. 

Upon the finding of the issues as before stated. His Honor 
being of the opinion with Miss Nash, rendered judgment ac- 
cordingly, and the plaintiff appealed. 


J, W. Graham for the appellant. 
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Miss Nash was informed that the debts must be paid before 
she could get good title. It she chose to rely upon the state- 
ments of theexecutor she must discharve any other debt not 
mentioned, She became paymaster aud must carry out her 
bargain. Much less than actual knowledge is suflicient, if 
anything appears which is calculated to excite attention, the 
party is put upon inquiry and is affected with the knowledge 
of all that diligent inquiry would have brought to light. 
Bunting v. Léichs, 2D. & B. Eq, 139. Smith v. Fortescue, 
Busb. Eq., 127. 

II. Whitted’s pusition may be assinitlated to that of a cred- 
jtor secured by a deed in trust—in the first class: Strudwiek. 
the second » Miss Nash the third, 

He has a right tu pursue the property and is not atected by 
the equities, which may exist between 2nd and ord class ered- 
itors, and this right cannot be divested by a sale to creditors of 
the 2nd class they are entitled to such assets, if their 
debtor was, they cannot take the assets not belonging to their 
debtor. , 

(Mr. Graham in an able and cxtended ergument exhausts 
the subject-—the above is a mere condensation of the main 
points. | 


Phillips & Mervi:nonw tor the appellee. 


Pearson, C. J. If a stanple contract ereditor receives pay 
ment of the executor, a bond creditor cannot afterwards, either 
at law or im equity compel the contract creditor to refund, for 
although the bond debt is of higher dignity in the administra- 
tion of Zegal assets, both ure creditors, and the creditor who is 
first paid may in good conscience retain the money, and leave 
the bond creditor to his remedy against the executors for a de- 
vastarit. 

FY It is equally clear that if the simple contract creditor accepts. 
of the executor, property of the estate of the testator, in satis- 
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faction of the debt, it falls within the same principle, provided: 
the property is taken at a fall price, dona fide, and withont. 
notice that the executor is contriving to defeat the priority of 
the bond creditor. 

In our ease, the property was acvepted in satistaction of the 
debt, at full price, dona fide and withont notice, so it comes: 
within the principle above stated, 

In regard to the rent, or more properly the charge for use: 
and occupaticn, the fact is not distinctly stated, but we take it 
there was no agreement about it. Miss Nash continued to oe- 
cupy the residence after the death ot her mother, with a “gen- 
eral understanding” as it is called in the ease, that the use 
and occupation was to go against the interest accruing upon. 
her debt, and that this matter was included in the arrangement 
in reference to the purchase of the residence, and of the “coal- 
field land” mentioned in the pleadings. 

If the transaction had stopped here, there could be no ob- 
jection to the ruling in the Court below. But, unfortunately 
for Miss Nash, it did not stop here, for, as a part of the same 
transaction, she bought of the executor the “coal field land,” 
at the price of $4,015. This purchase-money has not been 
paid. The record sets out, that for the purchase-money she 
executed her bonds to certain persons, who were creditors of 
the executor. (We will remark that the omissien to set ont 
the names of the persons to whom Miss Nash executed her 
bonds is a want of certainty inexcusable in judicial proceed- 
ings.) HHad-she paid the purchase-money all wonld have been 
well. 

This Court has never adopted the doctrines of the Courts in 
England, by which ‘fa purchaser from a trustee is bound to see 
to the application of the purchase-money.” But here the pur- 
chase money has not been paid and the Court will arrest it and 
see to its application. 

There is a fund in the hands of Miss Nash which in eon- 
science ought to be applied to the payment of the debts of the 

38 
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testator, and the Court will not permit it to be directed and 
paid te the creditors of the executor, which is the direction at- 
tempted to be given in the original transaction, True, the tes- 
tator was indebted to the executor, but if was a simple con- 
tract debt, and he cannot pay Negecieane commit a devastavit 
to the prejudice of a specialty ereditor who has priority. 

It was suggested at the bar that a large part of the debt, for 
which Miss Nash sabstituted ber notes, was in fact a specialty 
debt ot the testator; should this beso the doctrine of subroga- 
tion will apply, and in regard to that, the executor will not 
have been enilty ot a de»: zeta, hat as to the other part, the 
right of the plat did a is a specialty creditor, to have the 
fund arrested betore (41s paid over, and have it applted to his 
debt, ts clear, 

This right the piaintie canuot set up ty the proceeding in 
its present shape: to say nothing else, the “certazn persons’ whe 
Hold the bonds of Miss Nash are necessary parties, and there 
can be no adjustment of the equities until they are before the 
Court, so as to be bound by the final decree. For this defect 
the judgment in the Court below, disinissing the action, wil! 
be affirmed, unless Miss Nash may consent to an order re- 
manding the case, to the end that proper parties be made, and 
the complaint be amended so as to strike at the purchase 
money of the coal field fand. 

In this connection there is another view of the subject, 
whizh wefeel at liberty to present. Miss Nash says she was 
induced to become the purchaser of the coal field land because 
of her solicitude to be the owner of her father’s residence,her 
home. She entered the transaction believing from what Dr. 
Strudwick told her, that his debt and her debt, were all the 
debts of her father, remaining unpaid, and upon this represen- 
tation she agreed to pay what turns out to be an exorbitant 
price for the coal field land, but now she finds another large 
debt which has to be paid, so that the cherished wish of her 
heart tc nay all the debts cf her father cannot be aecomplish- 
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ed without assuming a greater burthen than she supposed she 
was undertaking at the time of the contract of the purchase. 
We are inclined to the opinion that these facts create an equi- 
ty for recission, of the whole contract, so as to remit the par- 
ties to their original rights; to the the end that she may, it so 
advised, consent to the order remanding the case, our judg- 
ment afirming the judgment below will not be entered, until 
she certifies her election, which must be before the end of the 
present term. Otherwise the complaint will be dismissed 
without prejudice to further proceeding as the plaintiff may be 
advised. 


Per Crrtam. Ordered accordingly. 
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JOHN HORTON ws. ELIJAH GREEN, 


1. In action for deceit and false warranty, after evidence by plaintiff that he 
discovered the alleged unsoundness (glanders) early next morning after the 
sale, it is competent, by way of impeaching such testimony, for the defendant 
to prove by a witness that he and plaintiff lived ina very small village (Boone) 
and within fifty yards of cach other and that he (witmwess) did not hear of the 
alleged unsoundness until some two weeks after the sale. 


2. Per Borpen, J., arguende: Glanders among stock is quite as alarming to the 
owner as small pox among men. 


3. Evidence, by way of dialogue, in haec verba :— 

Plaintiff: —‘‘What will you take for your mule?” 

Defendant :—“‘One hundred and twenty-five dollars.” 

Plaintiff :—“‘1 can’t give $125, but if it is all sound and right I will give you 
$100. 

Defendant:—‘‘[t is all sound and right, and I will take $100 if you will pay 
the money down.” 

Plainfiff :—I cannot pay the money all down, but will pay $25 down and give 
my note and security for the balance.” | 

Defendant :—I agree; here’s your mule.’’ 
—Does not per se constitute a warranty, but is only evidence for the jury, to be 
weighed by them in connection with the surrounding circumstances of the 
transaction. 


4, Among these circumstances may be considered the tone, looks, gestures and 
the whole maaner of the transaction, 


5. The doctrine upon special contracts of personalty and the point whether the 
question of warranty is to be decided by the Court orleft to the jury with 
the proper instructions, has been too long and too thoroughly settled in this 
State, to be now overturned by decisions in other Courts and this Court is sat- 
isfied with the reasoning and adheres to the former decisions. | 


The cases of Baum v. Stewens,2 Ired., 411; Lewin v. Maxwell, 8 Mur., 241, and 
Ayers Y. Parks, 3 Hawks, 59, cited and approved. 


Civil action tried before Mitchell, J., at the last Fall Term 
of Caldwell Superior Court. 
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It is considered that the syd/abus and opinion convey a sufli- 
ciently correct idea of the questions raised and points decided 
without an attempt to condense the voluminous statement con- 
tained in the transcript. Suffice it to state that the second 
point was made by way of requests for instructions to the jury, 
embracing substantially the language contained in the dialogue 
in the third sydlabus.* 

There wasa verdict and judgment for the defendant and the 
plaintiff appealed. 


Folk and Latchelor tor the appellant. 


It is often said in the books that “whether a verbal warranty 
as to the quality of a personal chattel exists or not is a ques- 
tion of intention, to be inferred by a jury from the nature of 
the sale and the circumstances of the particular case.” 

If this means that the rules for interpreting verbal warran- 
ties differ from those applied to other contracts—the position 
‘is not sustained by legal analogy and authority. It is true 
that the existence of a warranty, like that of every other con- 
tract, depends upon the intention of the parties, but it does 
not follow that such intention is, in every case, matter of fact 
to be ascertained by ajury. If the warranty depends upon 
words and circumstances which are disputed, the jury in deter- 
mining the dispute, necessarily determines the question of 
warranty, but if the words and the circumstances under which 
they were used, are ascertained, the existence of the warranty 
is matter of law for the Court. 

The learned counsel then preceeded to make many distinc- 
tions, presented numerous analogies, collated and reviewed 
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 *The Attorney General would respectfally suggest to the Profession that re- 
porting would be greatly expedited, where the statement of the case is volami- 
nous, if counsel engaged would file a brief of “the points” intended to be raised 
on the record, and he knows none to whom this analyitical process would be less 
‘irksome than the learned counsel who appeared in this cause. 
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the cases on the subject from earliest period. The great: 
“length” of his “brief” forbids its insertion. 


Battle & Sons tor the appellee: 


i, The evidence of the witness to prove that he lived within 
fifty yards of plaintiff, and how long after the sale before he 
heard of the disease, was competent, 

(1.) To show that the mule was sound. 

(2.) To discredit plaintifi’s testimony. 

II, A mere affirmation of soundness does mot amvuuni to a 
warranty uniess it was so intended, and such intent was a 
question of fact for the jury, 1 Pars. Con., 580, 581, note w, 
(5th ed.) Arwin v. Muxwell, 8 Mur., 241, Inge v. Bond. 3 
Tiks., 101, Baum v. Stevens, 2 Tred. 411, Poggare v. Llackael- 
lep, 4 Tred., 238. Starnes v, Hrisin, 10 Tred., 226. 


Armfield on the same side: 


Where the words used are merely words of commendation 
used as expressing only an opinion, no action of warranty 
lies. Selwyn’s N. P., 683. Arwin v. Mamwvell, 2 Mur., 241, 


Foggart v. Blackweller, 4 Ired,, 287. 


Boyprn, J. In this case the plaintiti offered evidence to 
show that the next morning after the trade, between day-light, 
and sun-up plaintifl’s son discovered that the mnle was diseased, 
and running copiously at the nose, his legs and throat swollen, 
and his head drooping, The defendant called on Thomas d. 
Coppy as witness, who stated that he, atlthe time of the trade. 
and after, lived in the same town with the plaintiff, (which is 
quite a small village) and within fifty vards of the plaintiff. 
This witness was then asked, “How long after the sale by 
Green to Horton of this mule, did you first hear that it was 
was diseased. This question was objected to by the plaintiff, 
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but the Court admitted it, and he answered about two weeks. 
This we think was some evidence at least, tending to eon- 
tradict the plaintiff, whose staternent went to show that the 
mule the morning after tne ee yurchase, was pretty far gone with 
the @landers, of which disease the mule and five others of his 
stock died: a disease among stock cnite as alarming to the 
owners as small-pox amoug men. he case of Mex sby v. /ach- 
son, T Jones, 851, 18 a fall. authority jor the admission of this 
evidenve. The only other question made in this Court wage, 
that the language used by the parties, if believed, constituted 
a warranty in law; that His Llonor odghé so to have inetrnet- 
ed the jury. The evidence which plaintifi insisted on amount- 
ed to a warranty in law, was as follows: 
horton said, what wil you take for your mule?” Green 
said, “one hundred and twenty-five hae lars,”  Torton said, 
cars give one hundred and twenty-live dollars; but if itis all 


* 


sound and all right, PN give one Maree dollars.” Grreen re- 


plied, “it is all sound, and allright; aud L will take one hun- 
dred dollars, if you will pay the :soney down.” Horton re- 


plied, “that he could not pay the money all down, but offered 
to pay twenty-five dollars dows and to give his note with se- 
enrity for the balanve, to which Green assented,” 


It was this lanenage which ees between the piaintil’ and 


defendant which the plaintiff’s counsel contended constituted 
a warranty In las, and that 73 Via] ilonor shorid so instruct the 
joy, 

His Honor declined so to instruct the jury, but said to the 


jary, “itis for you to say what the meaning and intent was 
between Horton and Green, from the testimony of Horton and 
Brown and the other tes stimony in the cause, and to determine 
from the language used, the spiritin which the parties met, 
and all the other circumstances, whether it was Green’s inten- 
tion to indemnify Horton from all damages that might arise 
from unsoundness of the mule. We think The Tones was 
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right In refusing the instructions asked, and that the instrue- 
‘tions given were proper. 

In the case of Pawn v. Stevens, 2 fre. 411, the late 
Chief Justice Ruffin, in speaking of a parol warranty,says: 
“Wethink the rule is correct}v laid down by Chief Justice 
‘Taylor in the case of Alvoin v. Maaxwell, 38 Marphy, 241, that 
tto make an affirmation at the tine of sale a warranty, it must 
appear upon evidence, te have been so intended and not to be 
amere matter of Juc 


warrant is not an 


hement and opinion. It ts certain that a 
indispensable terin in contracts respecting 
»personalty, as it In In ¢ pallies Aa of freehold, 

It is also true that a repreventation simply cf soundness, 
does net inert abso fee ly astipulation of the existence of that 
atk bata representauion may be made in such terms and 
under ench circumstances, ss to denote that it was not intended 
ee ue uw representation, but that i¢ entered into the bargain 
‘itself, 

in the case of sLyers v. Parke, 8 Tlawks 5%, Iail, Judge, says : 
“that whether an affirmation at the time of sa nee was intended as 
u warranty is a matter of fact to be lett tothe Jndge. Of neces- 
* says Chief Justice Ruffin, “greater 
Jatitude must be allowed to evidence to establish the ok and 
the meaning of parties, the evidence may consist of every- 
thing which tends to establish that the vendor meant to convey 
the impression that he was binding himself for the soundness 
of the article, and that the verdes relied on what was passing 


sity, in verbal contracts, 


as a stipulation.” . 
- Among these circumstances, even the the tones, looks, ges- 
ares and the whole manner of the transaction, with all the 
surroundings, would be competent evidence for the jury to 
consider in making up their verdict. 

The doctrine upon special contracts of personalty, and 
whether the question of warranty is to be decided by the Court 
dr left to the jury with proper instructions, has been too long 
and too thoroughly settled in our State to be now overturned 
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by decisions in other Courts. We adhere to the decision of 
our own Court upon these questions, 

This case was argued with much ability, and many authori- 
ties cited by plaintiff’s counsel, and we admit that they cannot 
all be easily reconciled, but they fail to satisfy the Court that 
our discisions are all erroneous, or that His Honor erred in 
his instruction to the jury upon the question of warranty. 

There is no error, 


Pse Cupian, Judement efflrined. 
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iL. A single bill given for monev borrowed to pay a debt theretefore contracted, 
by reason of the loan of money to hire a substitute fer the Confederate war- 
acryice is not tainted with an tilegal consideration, 


=) 


The act of the obligor in having previously borrowed money to pay such 
substitute, though contrary to pubiie policy, had been completed before he 
borrowed the money from the plaintiff, therefore the single-bill giveu for the 
money last borrowed is a new and independent contract between different par- 
ties ia no Way including the ‘legal transaction and its subsequent connection 
with the matter is foo remete to stfect the chliges. 


The cases of Calvert y. Williams, 64 N.U., 105, Mtagsbury ve. Gooek 328, and 
Oviteher vy. Tfoloway, 84 N.C. 526, cited and approved. 


This was an action of debt upun agingle-bill commenced un- 
der the old system, and tried at Spring Term 1871, of Gran- 
ville Superior Court, before His Honor Judge Watts anda 
qury. | 

There was evidence tending to show that in 1862, William 
R. Suit, the principal obligor hired asubstitute to go into the 
Confederate army, and for that purpose borrowed the money 
necessary from one Reams; and that afterwards he borrowed 
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the money for which the single-bill sued on was given to pay: 
off Reams, and so informed the plaintiff. 

Hlis Honor charged that if the jury were satisfied that ine 
plaintiff was informed at the time of lending the money, tha 
the defendant intended to use it in hiring a substitute to put. 
a soldier in tne Confederate army, the plaintiff! could not 
recover, 

His Honor was requested to instruct the jury, that if they 
believed from evidence that the defendant pon owen the money 
not to hire a substitute but to repay Ream’s money, a y 
borrowed of hin, who had loaned the money to put in asnub- 
stitute, and plaintiff loaned with that knowledge, that then the 

eontract was lawful and the plainuit was patitied to recover. 
His Honor refused this prayer, and instructed the jury that it 
made no difference, if Ream’s had lent the money to the do- 
fendant to hire a substitute, and afterwards money was bor- 
rowed by the defendant ct the plaintut to repay Reams, anc 
the Sas knew its use was to hire a substitute 

Under these cence a verdict was found for the dete: 
dants, and from the indgment rendered thereon the plaintif 


appealed. 


Hieys tor the plaintifi. 
Phillips & M eppiman for the detencdanis. 


Dies, d. The defendant alleges that the note upon whic! 
this action is founded, was given for money borrowed for ce 
purpose of putting a nan titute in the Contederate army: and 
that the illegal pupose was known to the plaintii® when the 
contract was executed, 

The defendant states that be had previously borrowed mio- 
ney from Iteams to pay a substitute and had put one in the 


army, and the money obtained from the plaintiff was used in 
discharging the Ream’s debt. The act of oe defendant which 
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was contrary to public policy had been completed before he 
borrowed money from the plaintiff. 

‘The note sued on is therefore a new and independent con- 
tract between different parties, and in no way including the 
illegal transaction, and its subsequent connection with the mat- 
ter is too remote to affect the plaintiff. 

The note to Reams may have been void, but iending money 
which the borrower used in paying off a void bond previously 
executed is notillegal, Calvert & Willsams, 64 N.C. 168. 

[t does not appear however that the note to Reams was void, 
as he may have loaned the money to the defendant without 
any knowledge of the illegal purpose to which it was to beap- 
plied. 

In Lingsbury v. Gooch, and Critcher v. Flolloway, 64 N. 
©. 526, 528, the money loaned was the proximate and moving 
cause of the illegal transactions, and in those cases we carried 
the doctrine of illegality of consideration to tts proper extent. 

There was error in the ruling of His Honor, and there must 
be a venire de novo. Tet this be certified. 


Per Curran, Judgment reversed 
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H. W. BURTON os. ADMIRAL CHARLES WILKES, 


1. The stipulations contained in a contract in these words, viz: ‘‘A B contracts 
with C D to furnish, at Long Creek Furnace, from 500 to 1000 bushels of coal 
daily at 64 cents per bushels to be measured at the pit; C D to furnish the 
timber gratis wherever he may see fit, reserving groves and fruit trees and ad- 
vance to A B all the money, weekly, necessary to pay off the wood-choppers— 
coal to be paid for on delivery at the furnace,’ are dependent, and if, without 
fault on the part of the owner of ‘the furnace, and without legal excuse the 
other tails to deliver the quantity of coal agreed to be delivered, the owner of 
the furnace being sued for the value of eoal, &e., furnished, may properly set 
up such failure by way of counter claim. 


to 


In an action based upon such a contract where it appeared that there bad 
been a failure to deliver 500 bushels of coal on any one day and that the defen- 
dant had failed to make a8 much iron, in consequence of such failure, as he 
otherwise would havedone, a charge, which does not allude to the counter- 
claim, based upon the foregoing facts until attention is called to the omission 
and which then merely states ‘‘that if the plaintiff failed to perform his con- 
tract he could not recover and that if defendant tailed he could not recover, 
is erroneous, and especially in this case where there seems to be no contro- 
veray as to the plaintiffs claim, and the main point of the controversy is as 
to the defendant’s counter claim, 


oy 


%, A charge which misses the point of the case and fails to cnlighten the jury 
on the main points in controversy cannot be sustained. 


4, A Judge has nota right to hand to the jurya slip of paper containing an ab- 
breviated estimate of plaintiff’s claim for damages against the wish of the op- 
posite party. 


The cases of Watson vy. Davis, 7 Jones, 173 and Oxilaw v, furdie and others, 1 
.gones, 150 cited and approved. 


This was a civil action tried at Fall Tem 1871, of Lincoln 
‘Superior Court, before His Honor Judge Logan and a jury. 

The plaintiff in his complaint alleged that he had made a 
vontract with the defendant who was running an iron furnace, 
in writing in these words, viz: 
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“ ARTICLES OF AGREEMENT Berween H. W. Burton anp ApDMI- 
RAL CHARLES WILKES. 


H. W. Burton contracts with Admiral Charles Wilkes to 
furnish, at Long Creek Furnace, from 500 to 1000 bushels of 
coal, daily, at 64 cents per bushel, to be measured at the pit. 

Admiral Wilkes agrees to furnish the timber gratis, where- 
ever he may see fit, reserving groves and fruit trees, and ad- 
vance to H. W. Burton, all the money, weekly, necessary to 
pay off the wood-choppers--coal to be paid for on delivery at 
the furnace. 

HW. W. BURTON, 
CHARLES WILKES. 
Nov. 16th, 1869.” 


And that about the Ist December, 1569, the defendant fur- 
ther agreed, without writing, that plaintiff should take certain 
wood of defendant’s, already cut down, and make coal of it, 
and that the plaintiff should only receive, tor coal made of 
this wood, five cents per bushel. 

That wheu the written contract above stated was made, the 
defendant also agreed by word of mouth to take off the plain- 
tiff’s hands all the wood that might remain on plaintiff’s hands 
when he ceased “coaling.” 

That under these several contracts, the plaintiff furnished 
coal and wood to make coal as charged in an account exhibited 
with his complaint. 

Defendant by his answer, admitted the execution of the 
written contract, but alleged that the plaintiff had failed to 
fulfil his part thereof. That plaintiff had not delivered daily 
500 bushels of coal on more than three days. : 

Defendant also admitted the contract of December 1, 1869, 
but denied the oral contract of Nov. 16, 1869. 

Defendant alleged by way of counter-claim that plaintiff had ' 
agreed to furnish daily at laest, 500 bushels of coal, and failed 
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+o do so, whereby his furnace, which was of capacity sufficient 
to consume that amount of coai daily, became ‘“ banked up,” 

and stopped, and defendant was thereby prevented from man- 
ufacturing as much iron as he woul otherwise have done, and 
demanded by reason thereof, damages to the amount of three 
chonsand dollars. 

By way of reply to this counter-claim, the plaintiff alleged 
the 500 bushels of coal was not furnished daily in consequenee 
of the defendant’s failure to vay the wood-choppers, or to pay 
for the coal on delivery. 

The case was submitted to the jury with issnes. 

There was evidence in dehalf ot the plaintitt, tending tu 
show that atter the written contract was signed, defendant 
agreed that if the furnace stopped, he wonld pay for the wood 
teft on hand, and that he wanted “coaline™ to go on even if the 
furnace stopped, 

[t was also in evidence, that the plaintiff stopped “coaling” 
pecan? he was not advanced money, weekly, to pay the wood: 
choppers, and that he had not the money to ae on the busi- 
ness—that after the plaintiff quit, he, at the instance of defen- 
dant, met the defendant’s general business agent, one Alexan- 
der, and Alexander “took up” all the wood left on hand, by 
which is meant that he received it and marked it with a cross 
a3 was the custom among choppers, that he also “took up” all 
the coal made and delivered ; these being the main items in 
controversy in this action, it was also in evidence, that the 
plaintiff had not not deliverea op any one day, 500 bushels of 
coal, or averaged that much per day, and that his reason for 
failing to do so was that he could not employ enough chop- 
pers for want of means. it wae also in evidence, that it 
would require about three inonths in the country to get ready 
to make coal, in order to furnish as mach a 500 bushels of 
coal daily ; that thirty cheppers were necessary, teams to haul, 
and time to “set” the pits, &c. “Phere was also evidence that 
after the coaling ceased, the defendant admitted the plaintiffs 
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claim as set up in this action, and did not set up, any defence 
thereto, but on the contrary, let a silent partner have pig-iron 
in satisfaction, which was afterwards given back on an express 
‘promise by defendant’s general agent to pay the account in 
full. 

it was in evidence on the part of the defendant, that his fur- 
nace had two “tuyers,” and that it required 500 bushels of coal 
daily to run both tuyers; that if both tuyers could have been 
run, the furnace would have yielded one and a half more tons 
of iron per day and metal was then worth &30 to 840 per ton: 
that about Christmas, 1869, a cog broke in one cf the blast- 
wheels; that it took ten days to repair it, and in the meantime 
the farnace was “banked up” to prevent combustion of mate- 
rial and chilling of the furnace ; that after the blast-wheel was 
repaired there was only 500 bushels of coal on hand, and fur- 
nace did not start for eight days. ‘The plaintiff’s counsel in- 
sisted that the plaintiff was entitled to reasonable time to be- 
gin delivering 500 bushels of coal daily, and that the plaintiff 
was prevented from doing so by the failure of the defendant 
to advance money to pay wood-choppers befure such reasona- 
ble time elapsed, and that in the meantime if plaintiff fur- 
nished coal and defendant accepted and used it as 1 was stated 
on the aecount, the plaintiff was entitled to recover the value 
of it, and that defendant could not recover on his counter-claini 
because of his failure to pay wood-choppers, and- because he 
did not aver readiness and ability, &e. Defendant’s counsel 
insisted that the plaintiff! could not recover on the written con- 
tract because he had not complied with its provisions; that 
unless he had delivered 500 bushels daily he could not recover 
under the written contract ; that as to the oral contract about 
the wood, there was a variance between the allegations and the 
proof, and as to the counter-cilaim that if the plaintiff’s failure 
to deliver the 500 bushels of coal daily, injured plaintiff as 
stated, he was entitled to recover to the amonnt of damages 
thus sustained. 
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His Honor charged the jury, “that if the plaintiff ’s contract 
was not complied with, he could not recover on it, but that the 
law did not require impossibilities and the plaintiff was enti- 
tled to reasonable time to prepare for executing it; that if the 
plaintiff was prevented, by the defendant’s failure on his part, 
from furnishing the coal as provided for in the contract, he 
was nevertheless entitled to the value of the articles farnished 
and received by the defendant; that if after the work ceased 
any agreement was made for the payment between the parties,. 
then plaintiff was entitled to recover accordingly.” His Hon- 
then handed to the Jury aslip of paper in these words: 


Plaintiff claims balance........0..2.......... 8 BT77 
W.COd MN COG) 25x eos d ibe eee oma a bee Bs 560.389 

Interest (left with jury)..........0 22.2... 005. 64.90 
Jlaims and interest... .0.. 00... eee ee eee §83.06 


To this, detendant excepted. The défendant’s counsel then 
called the attention of His Honor to the circumstance that he 
had failed to charge upon the counter-claims, whereupon His 
Honor instructed the jury that “if the plaintiff failed to per- 
form his contract, he could not recover, and if defendant failed 
he could not recover. 

Under these instructions the jury toned a verdict for the 
plaintiff, assessing his damages at $633.06, and from the judg- 
ment rendered thereon, the defendant appealed. 


Schenck and Barley for the plaintiff. 


Moved to dismiss the appeal because it did not appear 
that the undertaking of appeal lad been filed in ten days. 
The Court it seems began 23d day of October, 1871, and the 
appeal bond is dated day of November 1871, also be- 
cause there was no justification, another undertaking of ap- 
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peal was filed December ist, 1871, which only appears to be 
justified as to one of the sureties. ae motion being denied, 
they filed a brief’ which has been mislaic 


J, H, Wilson for the defendant, 


Borpen, J. In this case the defendant was the owner 
of a farnace in the county of Gaston, -which required five 
hundred bushels of coal daily, to runitto its full capacity, 
and the plaintiff agreed to deliver to the defendant daily at 
his furnace from 500 to 1,000 bushels of coal. The plantit 
was to cut the wood on the defendant’s land, burn the 
eoal and deliver it, and the defendant was to furnish weekly, 
money to pay the wood-choppers, and to pay tor the coal as it 
was delivered at the furnace. This contract was made in wri- 
ting on the 16th day of Nove ember 1868. There was no-time 
Axed in this contract when the e pian ntiff should commence cut- 

ting wood or delivering the coal. There was a quantity of 
wood cut at the time the contract was made, how much does 
not appear, which the plainti¥ was to use in making coal, but 
the coal made of this wood was to be delivered at a Tess price 
than that fixed in the contract. it does not appear that there 
was any complaint, that the plainti did not cornmence cut- 

ting wood and delivering coal in reasonabie time; but it doer 
appear in the testimony of che plaintiff himself that on noone 
day did he deliver the minimum quantity of coal, he bad con- 
tracted to deliver, and there is evidence tending toshow that 
for lack of the proper quantity of coal, the derndent could: 
use but one of his tuyers; and that by using but one, he could. 
not make as much metal by a ton anda half per day, as he 
eould have made, had the plaintiff furnished the minimum 
quantity of coal agreed to be delivered daily; and that the 
metal at the time was worth from thirty to forty dollars per 
ton. 

When the defendant failed to furnish the money weeky to 

39 
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pay the wood-chopvpers, or to pay for the coal as delivered does 
not appear; nor does it appear when the plaintiff complained 
if ever, before he ceased coaling, that the money was not ac- 
vanced to pay the wood-choppers and for the coal as delivered. 

There is no allegation in the complaint, that the plaintiit 
ceased his coaling operations, because the defendant failed to 
furnish weekly, the money to pay the wood-choppers and for 
the coal as delivered; nor is there any complaint on the part 
of the defendant that the plaintiff stopped coaling when he did, 
The commencement of the plaintifi’s operations and their 
stoppage seems to have been by mutual consent of the parties, 

Bat there is an allegation in plaintifi’s replication to defer.- 
dant’s counterclaim, that defendant is entitled to no damages 
for the reason that the non delivery of the minimum quantity 
of coal daily, was caused by the detendant’s failure to advance 
weekly money to pay the wood-choppers, but even in this re- 
ply there is no allegation that the coal was not paid for asdc- 
livered. 

The defendant in his counter claim: demands large damages 
for the non delivery daily of the minimum quantity of coal. 
There was evidence tending to show that defendant had sus- 
tained damage by this failure on the part of the plaintiff. 

The stipulations in the contract, we think are dependant 
stipulations, and the counter-claim is the proper subject of a 
cross action in this case. 

His Honor charged the jury as follows, and this is his en- 
tire charge on this complicated case: ‘‘ That if the plaintifi’s 
contrac, was not complied with, he could not recover on 
it; but that the law did not require impossibilities, and that 
plaintiff was entitled to reasonable time to prepare for execu” 
ting it; thatif plaintiff was prevented by defendant’s failure 
on his sare from furnishing the coal as provided in the con- 
tract, he was nevertheless entitled to the value of the articles 
delivered, and received by the defendant: that, if after the 
work ceased, any agreement was made for payment, between 
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‘the parties, then the plaintiff was entitled to recover accord- 
ingly.” This was said without any reference to the counter- 
claim of defendant. In this we think there was error. 

“His ITonor then handed to the jury aslip of paper in these 
words : 


Plaintiti claims balanee)...csscccece cb neds tees $ 55.77 
Wood:and coals cc.u2ssay esi SAO aoe tae . 560.39 

Interest (left with the jury,)................... 64,90 
Claim and interéat:< .. 65.064 eee ee eeveeien ss edeesé 683.06 


Defendant’s counsel objected to this paper being handed to 
the jury. 

The defendant’s counsel then called the attention of the 
Court to the fact that he had not charged as to the counter- 
claim. In reply to this suggestion, His ILonor told the jury: 
“That ifthe plaintiff failed to perform his contract he could 
not recover, and if defendant failed he could not recover,” and 
without further remarks the jury retired, and in their verdict 
for the plaintiff found the exact amount stated in the slip of 
paper handed to them. 

His Honor in his charge to the Jury, gave them no instruc- 
tions as to the main points in controversy ; to-wit: whether 
the defendant was entitled to have his counter claim consid- 
ered by the jury, and if so what damages was he entitled to, 
or was he entitled to any damages in his counter-claim because 
as alleged in plaintiffs replication, his failure was caused by 
the neglect ot the defendant to advance, weekly, the money to 
pay the wood-choppers. These seem to be the principal points 
in controversy, there being no allegation that the plaintiff did 
not commence in reasonable time, or that he did not cease op- 
erations by the consent of the defendant. 

We think His Honor’s charge in regard to reasonable time 
was well calculated to mis-lead the jury, when he informed 
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them that the law did not require impossibilities, and that he 
was entitled to reasonable time to commence the execution of 
his contract, as it was as much as to say to the jury, that if 
plaintiff had contracted to deliver daily from five hundred to 
one thousand bushels of coal, he would be excused from the 
delivery, upon the ground that it was impossible for him to 
do 80. | 


We think Iis Honor was also in error in delivering exhibit 


EK. to the jury. Watson v. Davis, 7 Jones, 178, and Oxdlaw 


y 


Ay 


. Hurdle and others, 1 Jones, 150. 


There is error. Let this be certified. 


Perr CorIAM. Venere dé nown. 


STATE ws. JACOB TANKS ¢f u?, 


The object of the act of 1865-66, entitled ‘‘An act to prevent willfai tres- 
pass on lands,’’ &c., was to keep of intruders, and to subject them to inaict- 


ment it they invaded the possession after they had been forbidden, 


ww 


A forcible trespass “is a high-handed invasion of the actual possession Of an- 
other, he being present. the title is not drawnin question. Where, therefore, 
a person who had made an entry, believing a tract of land to be vacani, and bad 
procured a warrant of survey, and under said warrant of survey, had entered 
upon the land ip the possession of another; Held, that although the land was 
not vacant, yet that such person could only be guilty of a civil trespass and 
not a forciple one, as above defined. 


State yv- McCauless, 9 Tred., 375. 


This was an indictment for a forcible entry, tried before 


Mitchell, Judge, at Fall Term 1871, of Wilkes Superior Court. 


The case was, that the defendant, Hanks, had made an entry 


and procured a warrant to survey the land upon which the 
alleged trespass was committed. The warrant was placed in 
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the hands of the county surveyor who summoned and swore 
the defendant, Durham, and another as chain-carriers. 

The surveyor and the two defendants and the other chain- 
carrier, proceeded to survey the land and the trespass was in 
making the survey under the circumstances hereafter stated. 

The proseentor claimed the land embraced in the defend- 
ant’s survey ; alleged that he had been in possession for more 
than fifty years under known and visible boundaries; he 
showed a grant issued in 1803, and a deed for fifty acres which 
covered a portion of the tract surveyed ; the defendants and 
the surveyor passed through a field claimed by the prosecutor, 
and which had been cleared, fenced and occupied, for two years 
or more, by ason of the prosecutor; the prosecutor knowing 
the intention of the defendant, Hanks, to enter and survey this 
land, objected to his doing so; when the survey was made the 
son of the prosecutor was present and for lis father forbade 
the surveyor and defendants from entering, upon his land; 
they did enter and run a line through it. 

The defendants insisted that they were not guilty upon this 
state of facts, and that the indictment could not be sustained 
under the act of 1865-66, chap. 65. 

His Honor charged the jury that if they believed the testi- 
mony the defendants were guilty. 


Attorney General Shipp and W. P. Caldavell tor the State. 
‘No Counsel tor defendant. 


boyrpen, J. His Honor was mistaken in supposing that the 
act of 1865-66 was intended to cover such a case as this. The 
act is entitled “an act to prevent wilful tresspasses on lands, 
and stealing any kind’ of property therefrom ;” it was mani- 
festly its object to keep off interlopers, and to subject them to 
indictment, if they invaded the possession after they had been 
forbidden. 

The defendants in this case supposed that they were en- 
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gaged in the pertormance of a duty imposed upon them by 
law, they had no purpose or intent of doing any wrong to the 
prosecutor, 

The defendant, Hanks, having made an entry and having 
procured a warrant of survey, and having employed the county 
surveyor who had summoned and sworn the defendant Dur- 
ham asa chain-carrier, were all in the act of making a survey 
of the entry when they passed through a small piece of in- 
closed ground, which had been cleared and cultivated by the 
son of the prosecutor, who was present, and by the directions 
of his father, forbid the entry, and the case states they had 
before been forbidden, but that could make no difference. 

In the case of the State v. AfcCauless, 9 Ired., 375, the pres- 
ent Chief Justice says the “gist of the offence of forcible tres- 
pass is a high-handed invasion of the actual possession of an- 
other, he being present; the title is not drawn in question.” | 

With what propriety could the action of the defendants be 
denominated a high-handed invasion of the actual possession 
of the prosecutor. It wonld seem to bea complete perversion 
of language thus to designate the conduct of the defendants. 

Doubtless the defendants honestly believed that the warrant 
of survey gave them a license to enter the land of the prosecu- 
tor, if it became necessary to do so, in surveying the entry. 
It may be that in this they were mistaken, and that if the 
field through which they passed was not vacant land, but 
really was the land of the prosecutor, the defendants subjected 
themselves to a civil action, but not to an indictment fora 
forcible trespass. 

There is error. This will be certified. 


Pure CuriaM. Error. 
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STATE vs. MARTHA QUEEN. 


Where a State’s warrant was issued against several persons, one of whom was not: 
arrested, but went before a Justice of the Peace and entered into a recogni-- 
zance to appear ata future time, and failed to appear, and the Justice after- 
wards re-issued said warrant, without any special command endorsed thereon, 
neld, That the person who had entered into the recognizance could not be 
arrested on said warrant That the warrant was ‘“‘funetus offelo, fand that the 
officer acting under it, was a trespasser. 


The case of State v. Brittain, 3 lred. 17, Merrett v. Roberts, 11 Tred. 424, cited and 
approved, 


This was an indictment for assault and battery, tried before 
Mitchell, Judge, at Fall Term of Wilkes Superior Court. 

The facts of this case are fully stated in the opinion of the 
Court. 

Under instructions from the Court, there was a verdict of 
guilty. Judgment by the Court, and appeal by the defen- 
dant. 

Attorney General tor the State. 

Frurches tor the defendant. 


Boyprn, J. In this case a warrant had issued, on the 27th 
day of October 1870, by W. A Foster, an acting Justice of 
the Peace, against the defendant and her two sons and daugh- 
ter; and one Tedder, the children being minors, charging 
them with larceny of a cow, the property of one Trensaw. 

The warrant was executed on the two sons and Tedder, 
by a constable, Anderson, but not on the defendant Martha 
on account of alleged sickness. On the next day (Nov. 1, 1870,) 
the warrant was returned, and at the instance of the defendants 
was postponed until the 8th day of November, and the de- 
fendants who had then been arrested, were put under a re- 
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soonizance for appearance on that day, when the defendant 
Tedder appeared, and the State not being ready for trial, 

the case was again postponed, until the dirst Saturday in De- 
cember, and all the defendants were put under a parol recog: 
nizance tor their appearance on that day. 

On the day appointed, Martha Qneen and her daughter, 
and Joel H. Tedder failed to appear; but David and Sidney 
(jueen appeared, and were bound over to Court, and on the 
20th day of December, the Justice on the book of the warrants 
nade the following entry: 


Ref ETPPPET CYA Jorrxrovne 4 Rae co ee! ~ NG ae 
wig . tn CAO a 4 ee oe ae Ore CNTY, 


Fan 


LO ANY a ay ed if ent Eo SITS LN 


» take the body of 


14.4 ¢ 
x, 
PE re ¥ 7 ri 7 4 “J rer 47 a fe OY RR TS 4 ra AAAs 
fuel Li. Pedder, the defendant named In the written warrant, 


Ou are nereb 5 GOMPEEPL aT Ger ast 


merore ¢ 


eo. 


and bring hin ae me at my ofivc ip Wilkesboro’ ¢nsten- 


con) 


on stephen: ae shece yan, pee AA ae ney ; i 
ba ya Lo answer tue CHAPS OF th G Sts qe upon infor mation of 
Be ae A ae mal q pa POT 7 x Ae 
Jere 1 ie 900th dayveal i acini oe? a Us, 


A. POST, 4). ii. 


ia 


About the first of April, i271, the Justice of the Peace 
placed this same warrant ia the hands of the constable Ander. 
son, without any ecaomement thereon, to show that the de- 
fendant Martha, before that time had pect put under a pare. 
recognizance and permitted to depart, but that such had bee: 
done, was well known to the constabie 

On the 10th of April, the constable Anderson, together 
with the prosecutor Parker and two other persons, in the night 
went to the house of the defendant Martha, she being in bed, 
and called upon her son to get up and strike a light and let 
them in, which he refused to de. 

The prosecutor, then after being refused admittauce, at- 
tempted to force open the door, and the assault and battery, 
charged in the indictment was made upon the prosecutor 
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while he was attempting to force his way into the house of 
the defendant; so that the case turns upon the validity of the 
warrant. If the warrant was still in force, the defendant 
was guilty, then she had no right to resist his entry into 
the house. The State insists that inasmuch as the warrant 
has no certain day for its return it is still in torce. 

To this it was replied that the warrant has a certain and 
definite object, to wit: to bring the parties therein charged, 
before the Justice that he may deal with them according to 
law; and that when the parties charged in the warrant had 
appeared before the Justice, and he had taken their recogni- 
gance, and permitted the defendants to depart the warrant had 
spent its force and was funetus oficio, and it would seem the 
justice so considered it, and that elie he redelivered it to the 
constable, it was only for the purpose of arresting the defer- 
dant Tedder, as he had renewed the warrant as to him by com- 
manding the constable to re-arrest him, and to bring him 
forthwith before the justice; and it would seem that this was 
the proper course, but upon that we give no opinion further 
than to say that the Justice could not authorize the arrest of 
of the defendant by handing the warrant to the constable 
without some command entered theron, for the arrest of the 
defendant. 

Tn the ease of the Stele v. #?rittain, 3 Tre, 17, it is said that 
aiter once taking bail. the sheriff on finding the bail to be in- 
sufficient, has no right to re-arrest the defendant, and that the 
defendant in snch a case was justified in resisting the arrest. 

And it has also been held “that if a sheriff have a ca sa, 
and after payment by the debtor within his knowledge, he 
(the sheriff) arrest him, it is undoubtedly false imprisonment. 
Den. on demise of Murrell v. Zzoberts, 11 Ive., 424, and is is 
there said by Chief Justice Ruffin that itis illegal to act ona 
ji fa, after satistaction to the sheriff and he is a trespasser, if 
he seize goods afterwards. Andin Hammett v. Wyman, 
Mass Rep., it was said that the execution thereby became 
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Functus officio, and the sale under it was void, and conveyed 
no title to the purchaser. 

So in our case we think think the warrnt was functus officiw 
and that Parker and the others were trespassess, and that the 
defendant had a right to resist their entry into her dwelling. 

There is errur. 


Perr Curiam. Ventre de novo, 
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STATE vs. MARY A. TURNER. 


1, The turkey isa domestic animal; therefore when a bill of indictment charges 
that A. B, ‘‘one turkey of value of six penec, of the goods and chattels of C. 
D., feloniously did steal, take, and carry away,”’ held that such indictment is 
sufficient in law. 


%. Distinction between stealing domestic animals, and animals ferce nature 
stated by BoypEN, JUDGE. 


This was an indictment tried before Clarke, Judge, at Fall 
Term of Wayne Superior Court. 

The indictment charged that the defendant, ‘one turkey of 
the value of five cents, of the goods and chattels of William 
Ganis, feloniously did steal, &c.”” Upon the testimony in the 
case, the defendant was convicted. A motion in arrest of 
judgment was made by the defendant and sustained by His 
Honor upon the ground, “that the indictment was insullicient, 
for that it failed to state that the turkey stolen was a tame tur- 
key. That the turkey was a native fowl of America, large 
numbers are found in every part of the State, wild and unre- 
claimed, and that the indictment should have negatived the pre- 
sumption, that the turkey in question was wild and unreclaim- 
ed.” 
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From the ruling of His Honor, the State appealed to the 
Supreme Court. 


Attorney General tor the State. 
No Couwsel for defendant. 


Boypex, J. His Honor was mistaken in this case, in sup- 
posing that our domestic turkey is a creature ferae naturae, 
All the authorities cited by His Honor, are cases of creatures 
Ferae naturae, and we take the case to be clear, that where a 
creature (for the stealing of which) a defendant is indicted is 
Ferae naturae, it will not be sufficient to allege, that the prop- 
erty was of the goods and chattels of one A. B., the owner ; 
in such case, the indictment must further allege, that the crea- 
ture was dead, tamed, confined or reclaimed, Pussell on Crimes, 
vol. 2, p. 152. But surely this cannot be the case, when the 
defendant is indicted for stealing one of our domesticated tur- 
keys. 

In Bishop’s Criminal Law, vol. 2, sec. T87T-788, speaking of 
animals, ferae naturae, and of which larceny may be commit- 
ted, when reclaimed says, “domestic animals and fowls, such 
as horses, oxen, sheep, hens, peafowls, turkeys and the like; 
which being tame in their nature, are the subject of larceny 
on precisely the same gronnds as other personal property. As 
to what is a reclaiming of a wild animal, killing him and get- 
ting possession of his carcass is so; that such carcass is fit for 
food, is a subject of larceny. There is error, ‘This will be 
certified, so that the Court may proceed to judgment. 


Prr Curiam. Error. 
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1. When a defendant in an indictment extered into a recognizance for his ap- 
pearance at aterm of the Superior Court and he appeared at said term anc 
ithe cause was continued, but he was required to enter into bond for bis ar- 
pearance at the succeeding term, which he failed to do, and departed without 
leave of the Court; /7/eld, that he might be called ont on a snhbsequent day of 
the term and the failure noted upon the record, 


2. In such cases it is not regular to enter a judgment wists. “A recognizance }s 
a debt of record and the object of a scire facias isto notify tle cognizor to show 
cause wherefore the cognizce should not have the execution of the sum thereby 
acknowledged. No judgment of forfeiture is required before issuing a scire 
Joclas, 


This was a motion tor judgment upon a sezre fucias issued 
upon judgment nzsz on a recognizance. 

The defendant in the indictment had entered into bond 
with W. A. Smith as surety, for his appearance at Fall Term, 
1876, of Johnston Superior Court. He appeared at said term 
and procured a continuance of his case; he was required to 
give bond for an appearance at the subsequent term. This 
bend he failed to give, and departed without leave of the 
Court. On asubsequent day of the term he was called and 
failed to appear and judgment zs? was entered against him 
and his surety. 

The defendant, Smith, insisted that one bound by a recogni- 
zance could not be called and a torfeiture entered after the 
continuance of a cause, and moved to dismiss the sezre facies 
which had been served on him. 

His Honor being of opinion with the defendant, Smith. dis- 
missed the scire facias, from which iadgment of dismissal the 
State appealed. 


Attorney General for the State. 
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Boypen, J. His Honor was mistaken in holding that a de- 
fendant could not be called out after the cause had been con- 
tinued. The defendant was only allowed to depart upon en- 
tering into a recognizance of $500, but he departed without 
having entered into the recognizance as required. His recog- 
nizance required him not to depart without leave of the Court. 
It is the universal practice near the close of the Court to look 
over the docket, and call such defendants as have departed 
without the leave of the Court. 

But in such case, it is not reeular to enter a judgment nese. 
“A recognizance, duly entered into, is a debt of record, and 
the object of a sctre fucias is to notify the cognizor to show 
cause, if any he have, wherefore the cognizee should not have 
execution of the same thereby acknowledged. No judgment 
of forfeiture is reqnived before issuing the scire faceas.” 

The recorded defanlt makes it absolute, snbject only tosuch 
matters of legal evidence as may be shown by plea, or to such 
matters of relief as may induce the Court to remit or mitigate 
the forfeiture.” Opinion of Judge Gaston in the case of State 
v. Malls, 2 Dev. & Battle, 552. 

The proceeedings in this case are very irregular and infor- 
mal, but the only objection on the part of the defendant, was, 
that the default oecurred after the continuance of the cause. 
And ILis Honor, being of opinion, that when a case was con- 
tinued, the defendant being in Court, the seenrety was thereby 
released. 

In this there was errer, This will be certified. 


Perr CURIAM. | Error. 
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STATE vs. ALFRED SIMMONS. 


t, Two persons may be charged in the same bill of indictment wit. retailing 
contrary tothe Statute, and one of them may be convicted, and the other one 
acguitted, 


When one contracts to sella gallon of spirituous liquor, and a portion, viz: 
1ess than a quart, is delivered at the time ofthe contract of sale, and after- 
wards the money is paid and three quarts delivered, and subsequently the re 
mainder of the gallon, Held that this is not a violation of the Statute, unless 
it was artifice to evade the law, and such intent was a question of fact which 
ought to have been submitted to the jury. 


wo 
: 


This was an indictment for retailing contrary to the Statute. 
tried before Mitchell, Judge, at Pali Term 1871, of Caldwell! 
Superior Court. 

The indictment charged a sale by both of the defendants. 
There was no evidence against the defendant Bradley, and a 
verdict was returned in his favor. The testimony against 
Simmons, the other defendant was, that he had a quantity of 
spiritous liquors in a wagon near the town of Lenoir. 

A witness stated that he went to this wagon and defendant 
had brandy in a barrel. Witness agreed with him fora gal. 
lon, defendant then delivered to him a pint. No money was 
paid at that time, and the gallon was not measured and set 
epart. He further testified that on the day after he received 
the pint he went again to the wagon of the defendant, and 
paid for the gallon, the defendant at that time delivered to 
hin: three quarts, and afterwards on the saine day another 
pint so as to make up the gallon. Defendant Simmons had 
been indicted at a previous term of the Court for selling the 
pint first spoken of, and had submitted. 

Defendant’s counsel insisted that as the indictinent charged 


JANUARY TERM 1872. 623 


i a ae a rR A NR A A LR RRA = AMR A A AR 


Stars v. ALFRED SIMMONS. 


a ee Ee rem I te mm ee pv 


a pint sale, and there was no proof against bradley, that there 
was a fatal variance, and that the facts proved by the State’s 
witness did not make out a violation of the Statute. 

His Honor charged that one of the defendants might be con- 
victed and the other acquitted, and that if the jury believed 
the witness, Simmons was guilty. 

Verdict of guilty. Judgment and appeal. 


Attorney General and W. 2. Caldwell for State. 
Fel: for detendant. 


Boyprn, J. This was an indictment for selling liquor contra- 
ry tothe Statute, and it was alleged that Simmons and Bradley 
were both guilty as the indictment charged a sale by Simmons 
and Bradley, but it turned out in the evidence that the sale of 
the spirits was by Simmons alone; and i$ is contended that as 
Simmons alone sold the spirits, even he could not be convicted, 
and as two were charged with selling the spirits, and but one 
convicted, it constituted a fatal variance. Weare not aware 
of any authority for such a position, and the. authorities cited 
for the defendant do not sustain the position. 

It appears from the evidence that the defendant Simmons 
contracted for a gallon, and at the time delivered but a pint, 
and received no money for this first pint delivered, defendant 
submitted and was.fined. That on the next day he paid tor 
the gallon, received three quarts and on the following day re- 
ceived the remainder of the purchase. And His Honor upon 
this evidence instructed the jury that if they believed the evi- 
dence defendant was guilty. In this there was error. Had 
{Tis Honor directed the jury to enquire whether this was arti- 
fice to evade the Statute, and they had so found we could not 
disturb the verdict, however improper it might ae been, 
upon the proof offered. 

We think upon the proof it was a purchase of a gallon, and 
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His Honor charged the jury that unless the receiving this pint 
was an artifice to evade the Statute, the defendant was not 


gulty. 
There was error. Let this be certified. 


Per Corram. 


STATE ve. LAFAYETTE PARKER. 


1. Whena Judge in charging a jury uses this language, to-wit: ‘IL for coarac- 
ter, (referring to a witness,) is of ordinary respectability, you ie take her 
testimony to be true, unless she is fally and thoroughly contradicted, it is er- 
roneous. Itis the province ofa jury to pass uponthe eredibliity oi a Saran 
and the weight of testimony, and although tke witness may be never so repuie- 
bie, yet, where there is a conflict of testimony, the Court cannot iell a jury that 
they must take the testimony to be true. Such a charge is in violation of the 
Act of 1796. 


2. Noris this error corrested. Where the Judge in a subsequent j t 
charge uses language, in referring to the samc wiiness, susceptt YI ofitwo eon- 
structions. 


This was an indictment tor arsun, tvied befure Mitchel 
Judge, at Fall Term 1871, of Wilkes Superior Court. 

The principle witness for the State, was Ainelia Adams, 
daughter of the prosecutor, who testified that she heard the de- 
fendants threaten, at Mrs. Parker’s, to burn her father’s barn 
and other property, and to kill him, and detendants persuaded 
her to leave her father’s house, and if she ever told it they 
would kill her. In consequence of these threats, she left on 
Thursday before the barn was burnt, which was on Friday 
night. The State offered to prove that the father of the wit- 
ness sent a messenger for his daughter, who was in Caldwell 
county, and to relate a conversation between witness and the 
“messenger on theirreturn. This was objected to, bunt admitted 


JANUARY TERM 1872. 625. 


A A TE LT LT th 


STATE 2» LAFAYETTE PARKER. 


a ee ee ea oe 


by the Court as contirmatory of the statement of witness as to 
threats, &c., and no further. In reciting the testimony of 
Amelia Adams, the Judge said to the jury: “It is proper for 
you to fake this view of the case: she fixes the time, place and 
persons present, if her character is of ordinary respectability, 
you will take her testimony as true, unless she is fully and 
thoréughly contradicted; that the witnesses offered to contra- 
dict her, even there at the time they described, and it is for the 
jury to say whether they had contradicted her or not in her 
statement,” and in referring to her testimony the following 
language was used: “She testifies before the world, before these 
men, before you, it is for you to say how far she is to be be- 
lieved.” Other exceptions to testimony were made, and other 
parts of His Honor’s charge were excepted to. It is unneces- 
sary to state these exceptions, as the opinion of the Court is 
based upon that part of the charge above recited. Verdict of 
guilty as to one of the defendants. Judgment and appeal. 


Attorney Generai and Armfield for State. 
Lf, Z. Linney for defendants. 


Reape, J. In his charge to the jury, His Honor said of 
one of the witnesses for the State : 

“Tf her character is of ordinary respectability, you will take 
her testimony to be true, unless she is fully and thoroughly 
contradicted, &e.” 

Although a witness was of more than ordinary respectabili- 
ty, yet the Court could not tell the jury that they must take 
her testimony as true,if it was in conflict with other witnesses 
or with circumstances. Mistake is as fatal to truth as corrup- 
tion, and the purest may be mistaken. Nor does the qualifi- 
cation which His Honor made, cure the error. He did not 
leave it to the jury to wedgh her testimony with the testimony 
of other witnesses and cireumstances, but they must believe 
her unless she wes fully and thorovgrly contradicted. Subse- 
| 40 
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quently in referring to the testimony of this same witness, His 
Honor said to the jury, “she testifies before the world, before 
these men, before you, it is for you to say how far she is to be 
believed.” It is insisted that this cures the original error be- 
cause here he leaves the question of her credibility to the jury. 
On the other hand it is said that this aggravates the original 
error. That itis thesame as if His Honor had said, See! here 
is this woman who testifies before the world, and before the 
defendants, and before the jury, and how can you fail to be- 
lieve her? And although the law furbids me to say so in se 
many words, vet you are very dull if vou do not perceive that 
I think you ought te believe her 

We do not think it necessary to notice the other exceptions, 
because they will prebebly not arise on another trial. 

There is error. 


Prr OCvurram. Venipe de nove. 


STATE os, GEOPGE DOLLAR. 


4. One summoned as an expert ina criminal action is entitled to extra com~ 
pensation under the Act of 1870-'71, chap. 189, sec. 133, 


‘Motion to retax costs, heard before Watts, Judge, at Special 
Term, January, 1872, of Wake Superior Court. 

The indictment was for rape, and Dr. E. B. Haywood was 
summoned, not as a witness to any fact, but as a professional 
expert. 

In was admitted that the State was liable to be taxed with. 
the fee for his a(tendance as a witness. 

The Clerk, in taxing the bill of costs, was presented the 
witness with a bill for $10 as a proper fce for his attendance. 
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The Clerk declined to allow the same, and allowed the usual 
fee for attendance as a witness. 

A motion was made before His Honor.to retax the costs and 
allow the witness compensation as an expert. It was admit- 
ted that the fee of $10 was reasonable, provided witness could. 
prove attendance as an expert. 

His Honor was of opinion that the witness was not entitled 
to any compensation as an expert, and disallowed the motion, 
and directed the ordinary fee to be taxed. 

From this judgment the witness, E. B. Haywood, appealed 
to the Supreme Court. 


Per Curram. The Act of 1870-71, section 138, chapter 
139, shows that the Court has power to allow compensation te 
a witness summoned as an expert, I: is admitted, in this case, 
that $10 was a reasonable fee. The motion to retax should be 
allowed. This will be certified. 


STATE vx. GEORGE HENDERSON. 


If one by trick or contrivance, gets possession of the goods of another, and the 
act be done in such a way as to show a felonious intention to “evade the luw,”’ 
be tsguilty of larceny, as where, intaddition to other instances stated in Stat. 
v. Deal, 64 N. C.,) one snatches mone, from the hands of a man, and immedi 
ately escapes to avade the process of law. 


Stule v. Deal, 64 N. C. 270, and State v: Shelton, Go N. C-, 295, discussed, and the 
distinction between trespass and larceny stated by Prarson, CU. J. 


_. This was an indictment for larceny, tried before Watts, 
Judge, at Fall Term 1871, of Wake Superior Court. 

The charge was that the defendant had stolen ‘one United 
State’s Treasury note, issued by the Treasury Department of 
the United States of the denomination of fifty dollars,” &e. 
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The prosecutor stated that he was in conversation with a 
stranger at the market-house in Raleigh, that the stranger pro- 
posed that they should go on a street parallel with Fayetteville - 
street, so as to get intoa show. That after getting round on 
the street the stranger pulled out what is known as a d¢edacco 
box trick. At this time the defendant came up, and the 
stranger proposed to bet the defendant $10, that he could not 
open the box ina geven time. Defendant took the bet, and 
the stranger asked the prosecutor to lend him $5 to make the 
bet. The witness took out a fifty and two five dollar bills, 
and as he was undoing the money, the defendant snatched the 
two bills out of his hands, and he and the stranger ran off out 
of the street towards the rear of the shop and escaped. 

The defendant was arrested in the town of Goldsboro, and 
the stranger has never been found. 

Defendant’s counsel asked the Court to charge the jury, 
that upon this state of facts he, (defendant) was not guilty. 
The Court declined so to do. But told the jury, that if the 
prosecutor was to be believed, and the defendant snatched the 
money with intent feloniously to appropriate it to his own use, 
under the circumstances detailed, &c, he was guilty. 

Verdict of guilty. Jndgimentand appeal, 


Attorney General for the State. 
A. M. Lewis for the defendant, 


Pearson, O. J. There is no error. I had indulged the 
hope that in the opinion, State v. Deal, 64 N. C., 270, and in 
the opinion, State v. Shelton, 65 N.C., 294. . The distinction 
between a mere trespass and a forcible trespass on the one side, 
and simple larceny and robbery on the other, was so plainly 
set out, as to put an end to the question. So as not only to 
enable the Judges in the Superior Courts to act upon the dis- 

tinction, as His Honor, Judge Watts did in this case, but also 
“to satisfy the attorneys, that if men by stealth or by force with 
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a feloneous intent, took and carried away the personal prop- 
erty of another; that it was not necessary to trouble this 
Court with questions turning upon that distinction. 

In Deal’s case the Court say the prominent feature of a 
feloneous intent, is that the act be done in a way showing an 
intention “to evade the law. Instances are then set out of 
acts, that show an intention to evade the law. Taking by 
stealth, taking by force with blacked faces, to this we will 
now and another instance, snatching money out of a man’s 
hand, and anstantly running off, and endeavoring to get out 
of the reach of the hands of justice. In Deal’s case we say, 
“There is no one feature of a felonious taking in the face of 
this transaction.” In this case we say, that every feature in 
the face of the transaction shows a felonious intent. Contri- 
vance, confederacy, snatching and running off for the manifest 
purpose of evading the law. 

No error, This will be certified. 


Per Ouriam. Judgement affirmed. 


630 IN THE SUPREME COURT. 


aad 


Strate v. B. F. WHITAKER. 


STATE vs. B. F. WHITAKER eé al. 


1. The owner of land in an incorporated town may lawfully remove a house 
from one part of his land to another, notwithstanding that, on petition filed 
for the purpose, the town authorities have ordered the layisg out ot a street 
on that portion of the land to which the house was removed, the street not 
having been actually laid off and located prior to such removal and the owner 
of the land not having notice of the petition. 


2. Whether, in such case, land can be taken without just compensation, guere, 
but it certainly cannot be taken to subserve private interests. as when an in- 
habitant seeks to cause a street to be located on the land of another, because 
it will facilitate such applicant in the erection of a store to be used for his pri- 
vate benefif. 


This was an indictment for obstructing a public street in the 
town of Enfield and was tried at the Spring Term 1871, of 
VWalifax Superior Court, His Honor Judge Clarke presiding. 

The facts are sufficiently stated in the opinion of the Court. 


The Attorney General for the State. 
Moore & Gatling for defendant. 


Boypen, J. This was an indictment charging the defend- 
ants with a nuisance in obstructing a public highway. The 
defendants pleaded not guilty, and on the trial the following 
facts were established: One Peter Forbes a citizen, and one 
of the commissioners of the town of Enfield, on the 5th day of 
September, 1870, filed his petition addressed to the Board of 
Commissioners of said town, of whom he was one, setting 
forth in his petition, “that he was the owner in fee of a vacant 
lot in said town, that he was desirous of erecting on said *acant 
lot a store—a house of busiaess—but in consequence of an un- 
necessary bend in the road, the erection of his house of busi- 
ness would obstruct the said street, a very few feet. There- 


JANUARY TERM 1872. 631 


ee I ok a RL APN FA NO SIT a? 8 WR A Or sR 


Stars +, B. F, WaIrTakgr. 


i | TRA pp SE a TURaapyy = eS So Ar GP ae. ential h et enh 


fore, your petitioner prays that your board, in order to facile- 
tate your petitioner in the erection of said building, and to 
further improve the appearance and énhance the beauty of 
said street, leading from post office by Whitaker’s, Ward’s, 
Johnson’s and others, that you extend the same from P. Levy 
& Son’s corner, N. E. 120 feet at right angles, to the Scotland 
Neck road, and your petitioner will ever pray.” It further 
appeared that on the 27th day of September, (12 days after the 
removal of the house,) the petition of Peter Forbes was heard 
by the commissioners and an order issued on that day fora 
jury of five frec-holders to meet on the land designated in the 
petition, and to lay off the street and to report their assesments 
and proceedings, in due form to the board, and that on the 
first day of October, the jury. of five tree-holders went upon 
the land, laid off the street, but assessed no damages, and on 
the same day made a return to the board, signed by one of the 
jury. It further appeared in evidence that the defendants, 
when they removed their own house on their own land, had 
no notice of the proceeding of Forbes in filing his petition on. 
the 5th day of September, 1870. So that the naked question 
in the cause is raised, whether these defendants have been 
guilty of a nuisance in obstructing a public highway by mov- 
ing their own house from one portion of their own land and 
placing it upon another portion of it, when a petition had been 
filed to establish a publie street, which was not laid off until. 
after this removal. 

It would seem from this short history of the case, as it ap- 
pears upon the record, there cannot be the least difficulty in 
regard to the law of the case, and that the case does not in 
any way raise the grave and important question so ably dis- 
cussed at the bar, by defendants, as to the power of the com- 
missioners of the town of Enfield to condemn the private pro- 
perty of an individual, for public use, without full and just 
compensation. And it may be worthy of remark that the pe- 
titioner, Forbes, did not ask the condemnation of the land of 
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the defendants for the use of the public, but to faciltate ham 
in the erection of a store—a house of business—tor his own 
private benefit. We are by no means prepared to sanction 
the doctrine that private property can be taken for the public 
use without just compensation, but surely it cannot be thus 
taken for private use. 

Upon this case His Honor charged the “jury that the de- 
fendants were not entitled to any notice of the proceedings 
‘before the Board of Commissioners, to establish or alter the 
street, but that as soon asthe board decided to fay of the stree 
it was, in contemplation of law, ¢azd out, and that the defend- 
ants were guilty if they afterwards placed their house on any 
part of their own land, in the track of the contemplated stroet 
and before the same was actually laid off.” 

In this there was error. This will be certified. 


Per Curtam. Venire de nove. 


STATE os. I. W. FULTON. 


1. Inan indictment for a misdemeanor, a defendant has a right to challange a 
juror for cause, and this right is not confined to capital cases. 


9, Where a defendant proposes to challange a juror for cause—and the judge an- 
nounces generally that such challenges are ‘unusual,’ except im capital cases 
—it is not necessary that the defendant should name the particular juror, nor 
assign a special cause, 


3. The supposed analogy between a cause of challenge and an exception to ev!- 
dence does not exist. 


This was an indictment for forcible tresspas, tried before 
Cannon, Judge, at Fall Term, of Forsythe Superior Court. 

In selecting a jury, the defendant, after exhausting his pre- 
emptory challenges, asked to be allowed to make further chal- 
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lenges for cause. This was denied by [lis Honor, upon the 
ground that it was unusual, except in capital cases. To this 
rulling the defendant excepted. The jury was empanelled 
and evidence given tending to prove the guilt of the defendant. 
‘It ig unnecessary to state the facts more fully, as the opinion 
of the Court is rendered upon the point presented in the 
above statement. Virdict of guilty. Judgment and appeai to 
the Supreme Court. 


Attorner General and 7%. -/. Wilson for the State. 
No Counsel for the defendant in this Ceurt. 


Goyprn, J. In this case, after exhausting his peremptory 
challenges ; the defendant asked to be allowed to make further 
challenges, for cause; without naming any one of the jurors, 
or assigning any speciiic cause of challenge. 

This right to challenge for cause was refused, His Honor 
holding that such challenges could only be made on trials in 
capital cases. 

Upon this part of the record, the question arose, whether to 
avail himself of this apparent error, the defendant should not 
have named the particular juror, and assigned a specific cause of 
challange; in analogy to the case of the rejection of evidence, 
in which case this Court has repeatedly held, that to show 
error in such case, the party excepting must put upon the 
record, the evidence rejected so this Court might determine its 
materiality, as otherwise the Court could not adjudge that 
there was error. 

After much consideration a majority of this Court are of 
opinion that His Honor erred, when he expressly denied this 
right of challenge in misdemeanors and confined it to capital 
cases. 

Why proceed to name the juror and assign the cause of chal- 
lenge, after His Honor had distinctly announced that such 
challenges could only be made in capital cases. 
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We regret the necessity of awarding a venire de novo, as 
the case shows that the defendant admitted the act of violence 
charged as a forcible aoe and seemed to rely for his de- 
fense upon the ground of the uncoustitutionality of the act 
directing the lees of the tax, for which the Sheriff made the 
the seizure. 

It seems that a such a defense cannot vail the defendant. 

There is error. Venire de novo. 

This will be certified. 


i ae Sines & : ae 
Per Curran, Venwre G6 ROU 


STATE ¢s. BR. P. ROSEMAN 2 we. 


Upon the trial of an indictment for “unlawfully and wilfuily demolishing” a 
public school-house, under chap, 24, ace. 103, Rev. Code, the record ofa peti- 
tion in equity of several persons who thercin claimed title to the locus in quo, 
setting forth their title thereto as tenants in common, the order for partition, 
the report of the commissioners, and final decrse, confirming that report, 
among whom was a party under whom the defendants claimed, there being 
evidence of defendant's possession, even if not sufficient evidence of title, is 
certainly admissible as evidence, tending to explain the possession of the de- 
fendants and their bone fides. 


This was an indictinent for defacing, &e¢., a common-school 
house under the Statute, tried before His Lonor, Judge Can- 
non, at Fall Term 1871, of Rowan Superior Court. 

There was evidence tending to prove that one T. hesler 
had kept possession of the school-house from about 18638, until 

the time of the alleged injury, and had the house reed and 
kept the key. It was also in evidence that said Kesler had 
claimed title to the honse some time prior to the alleged in- 
jury, had consulted counsel as to his rights, and had been ad- 
vised that his title thereto was good, and that he communica- 
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ted his claim of title, and the legal advice received to the 
defendants, and authorised them to do the acts complained of. 

The defendants thereupon proposed to offer in evidence the 
proceedings of a suit in a late Court of Equity, the same be- 
ing a petition filed for partition by the heirs at law of one C. 
Kesler in 1844, of whom said Kesler wasone. The defendants 
proposed to offer in evidence the petition, all the orders and 
decrees therein, including the appointment of commissioners 
to divide the land, the report of the commissioners, and to 
show in addition that the school-house was situated on the lot 
of land laid off and assigned to T. Kesler, under whom they 
claimed, and that the report had been econfirmed?.by a final 
decree. 

All this evidence was objected to by the State, and rejected 
by His Honor on the ground that the report had not been reg- 
istered. Defendants excepted. 

There were other points made, but it is considered unnec- 
essary to state them, as the case turned on the point above- 
stated. 

There was a verdict of guilty, and from the sentence pro- 
nounced, the defendants appealed. 


Attorney General for the State. 
Blackmer & McCorkle and Baitey for the defendants. 


Reapzg, J. If the defendants were in the {adverse possess- 
ion of the school house, and dona fide claiming it as their own, 
it certainly was not a creme in them to pullit down. It was, 
therefore important for them to prove that fact, for the words 
of the Statute are, “shall unlawfully and wilfully demolish, 
&e.” Rev. Code, ch. 34, sec. 1038. 

Upon the supposition that the record which was offered and 
rejected was not sufficient evidence of title upon an issne di- 
rectly involving title it was certainly evidence tending to ex- 
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plain the possession of the defendants and the bona fides of 
what they did. 

The rejection of this evidence was error, and entitles the 
defendants to a venire de novo, and therefore it is not necess- 
ary that we should consider the other exceptions; as they will 
probably not arise again. 

There is error. T.et this be certified. 


Per Curiam. Venire de novo. 


STATE vs. WINDSOR MASON, 


1, When an assault and battery was committed on the 12th day of March, 1869, 
and bill of indictment was sent and found a true bill onthel7th day of April 
1871, held that the statate of limitations was a bar to the prosecution, notwith- 
standing a warrant was issned on the 12th day of March 1871, tried on the 17th 
of April and dismissed at the prosecutor’s cost. 


2, The law is well settled, that a person born on the fisrt day of the year, will 
be twenty-one years ofage on the last day ofthe year, and on the earliest moment 
ot that day. For such purposes the law does not regard the fractions of a day. 


This was an indictment for an assault and battery tried be- 
fore Mitchell, Judge, at Fall Term 1871, of Wilkes Superior 
Court. It was in evidence that the offense was committed on 
the 12th day of March 1869, and the bill of indictment was 
not sent until after the expiration of two yeas, from the com- 
mission of the offense, viz: on the 17th day of April 1871. 
To rebut the statute of limitations, (which was relied upon by 
the defendant) the state relied upon the fact that a warrant 
was issued and served upon the defendant on the 12th day of 
March 1871. The said warrant was returned before a Justice 
of the Peace, and tried on the 8th day of April 1871, and 
dismission at the cost of the prosecution. 
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Eis Honor held that as the warrant was taken out before 
the expiration of the two years after the commission of the 
offense, the defendant could not avail himself of the statute 
of limitations. 

There was ayverdict for the State. Judgement and appeal by 
the defendant. 


Attorney General and W. P. Caldwell, for the State. 
— Armyield for defendant. 


Boynen, Jd. This was an indictment for assault and battery 
committed on the 12th day of March 1869; the indictment 
having been found, on the 17th day of March, 1871, more than 
two years after the commission of the alleged offence. The 
defendant relied upon the statute barring such indictment after 
two years. The State’s counsel to repel the lapse of time, offer- 
ed in evidence, a States warrant taken out against the defen- 
dant for the same offense, by the prosecutor, dated the 12th 
day of March 1871, and this warrant upon the examination by 
the justice, was dismissed at the cost of the prosecutor. 

In the first place, it is to be remarked that the two years 
had expired, before suing out the warrant, on the 12th day of 
March 1871. The law is well settled, that a person born on 
the first day of the year 1800, would be twenty-one years old, 
on the last day of the year 1820; at the earliest moment of that 
day ; as for such purposes the law does not regard the fraction 
of a day. And in this case if it had been proved that the 
offense had been committed at 11 o’cloek, P. M., on the 12th 
day of Maich 1869, the two years would have expired, on the 
11th day of March, 1871, at the earliest moment of that day. 

But waiving this, upon what principle of law, can it be said 
that the taking out of a warrant, in this case, which was dis- 
migsed on the hearing could operate to repel the lapse of time, 
we are wholey unable to comprehend. Had the defendant 
been bonnd to Court, to answer the charge there might have 
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been some plausible ground, for insisting that suing out the 
warrant before the expiration of two years, was the commence- 
nent of the very prosecution of the offence for which the indict- 
ment was found, but in having been dismissed on the hearing 
there is not a shadow of reason for such an allegation. 
There is no error. This will be certified. 


PER CURIAM. Judgement reversed. 


STATE vs. JOEL LOWHORNE, 


1. The admissions of guilt of one who had, pricr to making such admissions, 
2een induced by fear or the hope ot benefit, to confess himself guilty of 4 
ariminal charge, cannot be used against hita, unless it be shown by the mosi 
isrefragible evidence, that the motives which induced the first confession had 
ceased to operate. 


~ 


2 Hence, when a party had been pursuaded to make a confession of guilt, 
“hrough a promise of immunity from presecution therefor; Held, that in the 
absence of clear proof that such inducement had ceased fo operate, his con- 
jessions touching the same offence, thereafter made, were inadmissible, 


The cases of State v. Roberts, 1 Dev, 259, and State v. Luiwson, Phil. L , 47 cited, 
and approved. 


This was an indictment for robbery, tried before His Honor 
Judge Watts, at Fall Term, 1871, of the Superior Court of 
Johnston county. | 

On the trial the State proposed to introduce in evidence the 
confessions of the prisoner made during Fall Term, 1870, .to 
one Porter, 

The defendant objected and offered to show that previously 
to that time the prisoner had been induced to make confessions 
in consequence of a promise to him not to be prosecuted for 
the offence, if he did. 
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His Honor being of opinion that, assuming such to be the 
case, it would not have the legal effect to exciude the evidence of 
sibsoquent confessions, admitted the evidence proposed by the 
State. 

The defendant excepted. There was a verdict of guilty, 
and, after sentence, the prisoner appealed. 


The Attorney (reneral tor the State, 
Busbee & fushee tor the prisoner, 


Bornen, J. In this case the only question for our decision 
is as to the admissability ot the confessions of the defendant, 

The case as made is somewhatobscureiy stated: butwe take 
it that the defendant had first been induced to confess under 
the confident belief that if he did contess he would not be 
prosecuted. And this being so, the question js, whether asub- 
sequent statement of the tacts of the case, made secretly to the 
witness was admissible. There being no evidence to show that 
the same motives that induced the defendant to make the first 
statement, were not still the operative motives to the subse- 
gnent statement. In the case of State v. oberts, 1 Dev., 259, 
Henderson, Judge, says, “confessions induced by hope, or ex- 
torted by fear, are, of all kinds of evidence the least to be re- 
Hed on, and are, therefore, entirely to be rejected.” It seems 
to be admitted in this case, that the confessions just made, were 
of that character and were therefore rejected; but that being 
repeated to the saine person some-time afterwards, they lost 
their original character, assumed that of free and voluntary 
ones, and became evidence of the truth. How or whence does 
it appear that the motives which induced the first confession, 
had ceased to operate when it was repeated ; it is not incum- 
bent upon the prisoner to show that they resulted from the 
same motives. It is presumed that they did; and evidence of 
the most irretragable kind should be prodneed to show that 
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they did not. It is sufficient that they may proceed from the 
same cause. See State v. Lawson, Phil. Rep., 47. 

So, in our case, if we have properly understood it, the first 
confessions were made with the expectation that if he made 
a candid disclosure, he could not be prosecuted, and there is 
nothing to show that the motives which induced the first state- 
ment did not still continue. It is true, that in the case of the 
State v. Loberts, the confession was made to the same person, 
but that, we think, can make do difference. 

There is error. 


Per Curiam. Ventre dé n0ve. 


STATE vs. BENJAMIN STATON, 


1. Anindictment under the Act of 1868-’69, ch. 253, concerning the killing, &c.,. 
of stock “in any inclosure not surronnded by a lawful fence,’ which simply 
charges the injury &c., to have been commitied on stock in ‘‘the field” of one 
A. B., is not certain to that extent required in such pleading, and after a con. 
viction on such indictment, a motion im arrest of judgment wiil be sustained. 


tw 
° 


Such a defect is not an informality or refinement within the purview of the 
14th sec. of 35th chap. of the Rev. Code, but is a failure to express the charge 
against the defendant in a plain, intelligible and explicit manner. 


The case of State v. Slanton, 1 Ired., 424, cited and appcoved. 


This was a motion in arrest of judgment made after con- 
viction at Fall Term 1871, of the Superior Court of Transyl- 
vania county, Ilis Honor, Judge Cloud presiding. 

The indictment is in these words, viz: ‘ The jurors for the 
State upon their oath present that Benjamin Staton, late of the 
county of Transylvania, on the 10th day of October, 13868, 
with force and arms at and in the count* aforesaid unlawfully 
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and wilfully did abuse, weary* and injure the stock, to-wit: 
the hogs of one Isaac Heath, then and there being in the 
field of the said Benjamin Staton, the same not being sur- 
rounded by a lawful fence, to the great damage of the said. 
Isaac Heath, contrary to the form of the Statute in such cases 
made and provided and against the peace and dignity of the 
State.” 
GUDGER, Sot. 


His Honor sustained the motion, and arrested judgment: 
from this ruling, Mr. Solicitor Henry appealed to this 
Court. 


Attorney General for the State. 
Pavyid Coleman for the defendant. 


Dick, J. The Statute, (Acts 1868~69, chap. 253,) declares : 
“ Thatit any person shall kill or abuse any horse, mule, cattle 
hog, sheep or neat cattle, the property of another am an inclo- 
sure, not surrounded by a lawful fence, such person shall be 
deemed guilty of a misdemeanor, We. 

The indictment charges that the defendant Benjamin Staton 
‘“anlawfully and wilfully did abuse and injure the stock, viz: 
the hogs of one Isaac Heath, then and there being in the jreld — 
of the said Benjamin Staton, the same not being surrounded 
by a lawful fence.” After a verdict of guilty, the defendant 
moved to arrest the judgment on the ground that the offence 
created by the Statute was not charged with sufficient certain- 
ty in the bill of indictment. 

In setting out a Statutory offence in an indictment, it is in 
general sufficient to deseribe it in the words of the Statute, if 
every fact necessary to constitute the offence is declared in 


ee ee 


- ¥Probably a mistake for “worry.” 
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the Statute with certainty and precision 2 Hawk, ch. 25, sec. 
3.” Arch. Cr.. Pl, 51. 

As criminal statutes are usually drawn with deliberation 
and skill, it is the safest course to pursue strictly the words of 
the statute, as it precludes all questions about the meaning of 
the words used, and the Courts have always shown a great ten- 
dency in criminal proceedings to adhere to the strict letter of 
the law. Itis not always absolutely essential to follow pre- 
cisely the words of the statute ; equivalent words, in an indict- 
ment, will be held sufflcient, but, they must state all the cireum- 
stances which constitute the definition of the offence in the 
statute, so as to bring the defendant clearly within it. Com- 
monwealth v. Bean, 2 Leading Or., C. Heard 172, and notes. 
Bish. C. P., see. 291, 269. State v. Stanton, 1 Tred. 424. 

There have been hundreds of decisions in the Courts of 
England and of this country upon this question, and no rule 
has been laid down which will meet every case that may arise 
on this subject 

Mr. Archbold states a rule which will generally be found 
applicable. ‘When a word not in the statute, 1s substituted 
in the indictment for one that is, and, the word thus substitu- 
ted is equivalent to the word used in the statute, or, is of more 
extensive signification than it and includes it, the indictment 
will be sufficient’”’ Arch. C. P. 52. 

In our case the words used in the statute in describing the 
offence, is “inclosure,” the word substituted in the indict- 
ment is “ field,” and we have to consider whether the words 
eome within the above rule. 

Inclosure is a generalterm which includes several specific 
things: as, a farm, public square, cemetery, fortification, ete. 
The modified meaning of the word as used in the statute, is 
ascertained by reference to a statute 7m pare materia (Rev. Co. 
ch. 48,) to be “enclosed grounds,” used for the purpose of hab- 
itations and husbandry, and separated from woodland or enm- 
mon by a fence or wall of some kind. Such an inclosure may 
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be a yard, graden, orchard, field, etc. The word field has not 
as extensive a signification as inclosure, and therefore, the 
terms are not equivalent and the less cannot include the greater. 

The word field has no technical signification in law, (1 Chit 
Pr. 160,) and we see by reference to Webster’s eAeHION! ‘y that 
it has thirteen different meanings. 

The farmer speaks of a field, as part of his farm separately 
enclosed, but, the word is often used in common parlance to dis. 
tinguish cleared land from woodland. Thus we often say “ old 
field,” which generally signifies a piece of land uninclosed. 
Thus it appears, that the indictment founded on the statnte, in- 
stead of the words of the statute, uses other words which may 
have a different signification. The charge in the indictment 
may be strictly true, and yet the defendant, be not guilty of the 
offence, contemplated and defined in the sidtute. 

The defect in the indictment is not cured by the statute (Rev. 
Code ch. 36, sec. 14,) as it is not an “informality and refine- 
ment,” but itis a failure to ‘express the charge against the 
the defendant, in a plain intelligible, and explicit manner.” 

The ruling of Ilis Honor was correct and the judgment is 
affirmed. Let this be certified. 


Per Certam, Judgment Affirmed. 
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STATE vs, BOB THORN. 


1. When an order was forged and drawn, in the name of an overseer and agent 
upon his principal, and, the purpose was to defraud the principal, the indict- 
ment for such forgery must aver that the person whose name was forged, was 

- the agent, and, thaf he had authority to draw upon his principal; otherwise, 
the Court cannot sce that the false paper had a tendency to defraud the prin- 
cipal, or, how it could have been issued for sach a purpose. 


2. The distinction between this case and Stale v. Lamb, 65 N. C. R., 419 stated 
by Pearson, C. J. 


State v. Greenlee, 1 Dev., 325, cited and approved. 


Indictment for forgery, tried before Moore, Judge, at Fall 
Term 1871, of Edgecombe Superior Court. 
The following is a copy of the indictment: 


“STATE OF NORTH CAROLIN A—Epeecomse County. 
Superior Court, Hall Term 1871. 


The jurors for the State, upon oath, present that Bob Thorn, 
alias Genj. F. Mayo, alias Benjamin Cherry, late of Edgecombe 
county, at and in said county, with force and arms, on the 5th 
day of September, 1871, did feloniously and unlawfully forge 
a certain order, which said forged order is as follows :— 


‘Judge Howard 20 days work at one dollar per day, and 14 
days at T5cts. Farr Jonson. 

‘Please pay Bob twenty days work at one dollar per day, 
14 days at T5cts per day. Commenced’ work August Ist ; 
stopped 5th day of Sept., 1871.” | 


—with intent to defraud one George Howard, contrary to the 
statute and against the peace and dignity of the State.” 
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There was evidence to show that the defendant had forged 
the order as set forth in the indictment, and that he had pre- 
sented it and received part of the pay from (Judge) George 
Howard. There was also evidence that the person whose 
name was forged (‘ate Johnson) was the agent and manager 
for Judge Howard, and had a right to draw on bim, and that 
his orders were generally paid. 

Under instructions from the Court the jury found the de- 
fendant guilty. Judgment and appeal. 

In this Court there was a motion in arrest of judgment. 


Attorney General for the State. 
J. L. Bredgers & Son for defendant. 


Pearson, C. J. The bill of indictment is defective in this: 
there is no averment to connect Johnson with Howard so as to 
show that Johnson had authority, as the agent of Howard, to 
state the account of laborers and draw on him for the balance 
due. Without this averment, there is nothing from which the 
Court can see, that the false paper had a tendency to detraud 
Howard, or, how it could have been issued for such a purpose. 
State v. Greenlee, 1 Dev. 323, “The writing must have a ten- 
dency to injure; that tendency must be apparent to the Court; 
either by the face of the writing or by an averment of facts ex- 
trinsic, showing the tendency to injure.” Ler v. Wilcox, Rus- 
sell v. ftyan, Cr. cases, 50. 

The indictment must aver, that the party purporting to have 
signed the false paper, had authority to sign and bind the party 
alleged to have been defrauded. In State v. Lamb, 65, N. C., 
419, the intent charged was to defraud Hyatt, the party whose 
name was forged, so the intent was apparent without the aver- 
ment of extrinsic facts. 

This distinguishes the cases. Error. The judgment is ar- 
rested. 


Pur Curiam. Judgment arrested. 


646 IN THE SUPREME COURT. 


STATE 7. PHILLIPS. 


a a a 


STATE vs. PHILLIPS. 


No appeal is allowed on the part of the State, where a general verdict of not: 
evuilty, has been rendered. 


The cases of State y. Jones, 1 Murphy, 257, Statev. Taylor, 1 Hawks., 422, State 
y. Credle, 63 N, C, R., 506, citedand approved. 


This was an indictment for larceny, tried before Clarke, 
Judge, at Fall Term 1871, of Greene Superior Court. 

It was in evidence that the defendant had been arrested and 
carried before one Busbee, a Justice of the Peace, before whom 
he confessed the theft. The Justice said “I read the warrant 
to bim and asked him if he; was guilty or not? He said, 
guilty.” The confessions of the prisoner were reduced to wri- 
ting. The Justice said, “He had not informed the prisoner 
that he was not compelled to answer.” 7 

The State proposed to introduce in evidence the confessions. 
of the prisoner. They were rejected by His Honor upon the 
ground that under the Act of 1868~69, it was the duty of the 
Justice of the Peace to propound the preliminary question. 

There was a verdict of not guilty, and the State appealed. 


Attorney General for the State. 
No Counsel for the defendant. 


Boyprn, J. No appeal is allowed on the part of the State 
where a general verdict of not guilty has been rendered. 

This was decided as far back as 1809, in the case of the: 
State v. Jones, 1 Mur. 257, again in 1894, j in the case of the 
State v. Taylor, 1 Hawks, 422, and recently in the case of the 
State vy. Credle, 63 N. ©. R., 506. As no appeal could be: 
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taken by the State, the question in regard to the competency 
of the evidence rejected, does not arise. 
There is error. Appeal dismissed, 


Per Curiam, Prror. 


STATE vx. FRANKLIN FREEMAN. 


1. Upon the rendition of a verdict of not guilty against a defendant in an in- 
dictment, he is entitled to his discharge, nothing more appearing against him. 


2. A Judge has no right to set aside a verdict of not guilty, nor to grant a new 
trial, on the motion of the State. 


State v. Phillipa, at this term, cited and approved. 


This was an indictment for an assault and battery, tried 
before Tourgee, Judge, at Fall Term 1871, of Alamance Su- 
perior Court. 

Upon the evidence in the case, the jury returned a verdict 
of not guilty. 

After the verdict had been rendered, the Solicitor for the 
State moved to set it aside, upon the ground that one of the 
jurors had been improperly sworn; the juror on account of 
conscientious scruples having declined to swear upon the book. 
Whereupon the clerk administered the affirmation prescribed 
for Quakers, Dunkards, &e. 

His Honor entertained the motion of the Solicitor and set 
aside the verdict, from which order the defendant appealed to 
the Supreme Court. 


Attorney Generad tor the State. 
Parker for the defendant. 
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Reapz, J. Upon the rendition of the verdict “not guil- 
ty,” by the jury, nothing more appearing against the defen- 
dant, he was entitled to be discharged, and it was the duty of 
the Court to render judgment accordingly. 

His Honor had no power to set aside the verdict for the 
cause assigned, nor to grant a new trial on motion of the State, 
nor had the State the right of appeal. See State v. Phillips, 
at this term. 

This will be certified to the end that the defendant may be 
discharged. 


Prr Curiam. Judgment reversed. 


STATE vs. FRANK BEATTY. 


1. Itis notthe sole purpose of the Act, relative to ‘‘BastardChildren,”’ Rev. 
Code, Chap. 12, to require the putative father to indemnify the county, but 
likewise to maintain the child. 


3, As to past maintenance, there is no difference between that aud future main- 
tenance, so far as the power of the Court is concerned. 


3, When a person was charged with being the father of a bastard child, and gave 
bond for his appearance at the next term of the Court, and, before the term of 
the Court, the child died, held, that it was error in the Court to discharge such 
putative father upon payment ef costs, and, withou’ making any order orre 
quiring him to give bond. What kind of order, should be made in such cases, 
is in the discretion of the Court. Thestatute seems to require some order in 
every case, 


State v. Harshaw, 4 D. and B, 371, cited and approved. | 


This was a proceeding in bastardy, before Mitchell, Judge, 
at Fall Term 1871, of Catawba Superior Court. 

The mother of the child had been examined before its birth, 
by a Justice of the Peace, and the defendant had ‘been recog- 
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nized to appear at the next term of the Court. The examina- 
tion and proceedings were admitted to be regular. 

The defendant appeared and proved to the Court that the 
child was born alive, lived several days, but died before this 
term of the Court. Whereupon he moved to be discharged 
upon payment of costs. This motion was resisted by the So- 
licitor, who asked that the defendant be required to give bond 
to perform such orders as the Court might see proper to make 
and on failure to do so, that he be committed. The Court or- 
dered that the defendant be discharged upon payment of costs. 
From which order the relator appealed. | 


Attorney Genertil for the relator. 
J. M. and M. 1. McCorkle for the defendant. 


Kopman, J. The defendant was duly charged by a single 
woman with being the father of a child with which she was 
pregnant, and he entered into recognizance for his appearanee 
at the Superior Court. On proof before the Court that the 
child had been born since the date of the recognizance, and 
had died after living a tew days, the defendant moved to be 
discharged on payment of costs, which the Judge allowed and 
the State appealed. The only question is, whether the sup- 
posed father could lawfully have been charged with the main- 
tenance of the child during its short and past life. We are 
told that it is a question of some practical importance, as sueh 
cases frequently oceur and the Judges doubt about their pow- 
er. It depends on the construction of sec. 4, chap. 12 of Rev. 
Code, entitled “Bastard Children.” That section says that 
when any man shall be accused by a single woman with being 
the father of her bastard child, he shall be entitled to have an 
issue made up to try the paternity, and “if the jury sball find 
that the person accused is the father of such child or children, 
he shall stand charged with the maintenance thereof as the 
Court may order and shall give bond, &c., to perform said or- 
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der, and to indemnify the county, &ec.” If the sole purpose of 
the Act was to indemnify the county, it is clear that as it did 
not appear that the county had been or was likely to be dam- 
aged, the Court had no right after the putative father had ad- 
mitted the paternity by declining to make up an issue and after 
proot of the child’s death, to do anything more than to require 
him to pay the costs. But we think it equally clear that if 
the statute had the further purpose to impose on the father the 
maintenanee of the child, then it was within the power, and it 
was the duty of the Court to require him to give a bond, and 
thereupon to make an order charging him with the past main- 
tenance of the child, notwithstanding its death. The purpose 
of the statute must be gathered from its prowisions. See, 1 re- 
quires every single woman pregnant or delivered of a bastard 
child to declare its father, whether the child is likely to be- 
come chargeable to the county or not. If she refuses to de- 
clare the father, then as there is no way to charge the father 
with the maintenance, she is required to give a bond only to 
indemnify the county. Section 4, which I have already cited 
says, the father shall stand charged with the maintenance of 
the child as the Court may order, and shall give bond to per- 
form said order and to indemnify the county. Section 7 says, 
that when the father has been charged with the maintenance 
of the child, and neglects to perform the order, execution may 
issue against him, ‘‘provided that the party aggrieved by such 
non-payment shall apply for the same.” 

In considéring these sections it seems to us that sec. 4 clear- 
ly contemplates that the father shall dot maintain the child 
and indemnify the county from any expenses attending it of 
any sort whatever. And sec. 7 seems to suppose that there 
will be a party aggrieved by his failure to perform the order 
other than the county, which there could not be if his duty 
was confined to indemnity. It is said the mother may be rich 
and abundantly able to maintain the child. But the common 

Jaw impeses no such legal liability on her, at least after the 
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child has passed the age of nurture, and the statute intended 
to impose that duty on the father, where it more properly be- 
longs. 

Then as to past maintenance. There is no distinction be- 
tween that and future maintenance, as far as regards the pow- 
er of the Court. Judge Ruffinin State v. Harshaw, 4 D. and 
B., 371, distinctly recognizes the power of the Court to pro- 
vide for past and future maintenance, as well as, for the indem- 
nity of the county. 

Indeed it is difficult to see how any proof of the death of 
the child could properly be received until after the defendant 
had given bond, and the question arose, as to what, the order of 
maintenance should be. Before giving bond, the only defense 
open under the Act is a denial of the paternity. 

If the Judge had thought he had the power to require a bond 
and then declined to charge the defendant with past mainte. 
nance upon the ground that it was discretionary in him to do 
so, we should doubt, whether the exercise of the power, was 
discretionary. 

Certainly, it was entirely in his discretion, what sort of an 
order of maintenance he should make; but, it seems, that the 
statute intends some order in every case. But, in this case, the 
Judge appears to have declined because he doubted his power. 
We think he erred. Judgment reversed, and the case remand- 
ad, to be proceeded in, according to law. 


Pur Curiam. Judgment reversed. 
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RED TO IN THE NOTE TO THE CASE OF WINS. 
LOW vs. WEITH, REPORTED ante 482, 
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PROCEEDINGS OF THE BAR AND COURT 


UPON THE 


DEATH OF HEX-GOV. BRAGG, 


APPHNDIX. 


DISCUSSION BY Mr. JUSTICE RODMAN, OF THE RIGHT OF THE 
COURT TO AVOID AN ACT OF THE LEGISLATURE, WHICH 
LEVIES A TAX EITHER IN DISREGARD OF THE CONSTITU- 
TIONAL EQUATION OF TAXES, OR, BEYOND THE LIMITS OF 
TWO-THIRDS OF ONE PER CENT. Prinrep vy Orne oF Tan 
Courr; Sae Norr vo Winstow and Warra, ante 432, 


I. If the Legislature imposes taxes without regard to the equation between 
property and polls, can the Courts declare the Act void in foto? 


SI. If,in atax act, it exceeds the limit (in 4 case not excepted from it,) can the 
Courts declare the Aet void in toto, or for the exeess? and if for the excess 
only, how will the Courts proceed to enforce the Act within the limit ? 


TJland iV. The same questions in respect to County taxation. 


These questions are thus separately stated beeause although there are certain 
general views bearing on, and perhaps decisive of all of them, yet these are con- 
siderations, either peculiar to caeh, or at least bearing more forcibly upon one 
than another. 

Tt will be noted, too, that I consider the question to be not ag to the legisla 
tive power and duty under the Constitution, but, as to the power of the Courts 
within the proper sphere of judicial power, to enforce its dutics upon the Legis- 
lature by declaring its revenue Acts void in whole or in part, for the reasons 
guggested here. 

It seems to me that the two questiona as tothe power and duty of the Legisla- 
ture, and the power and duty of the Courts in the premises are totally distinct. 
Clearly, itis the duty of the Legislature in its revenue Acts to observe the equa- 
tion of taxation, and to keep the State tax not only within the extreme limit, 
putalso so much within it, as to allow the counties, by an additional tax within 
it, to provide for their tegitimate needs. It may also be admitted thut except in 
the excepted cases (as to which there is no question at present) the Legislature 
Yas no right to disregard either of the Constitutional requirements if within its 
power to observe them. 

But it will, by no means follow that there is a correspondiag power in the 
Courts of the State to correct the legislative violations of duty. If these Con- 
stitutional mandates cannot, (by reason of the limits imposed oa the judicial 
power) either by the nature of the judicial power in itself, or by the restraints 
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put on that powerin the Constitution, be enforced by the Courts, then in the 
given ease, it will only follow that this duty, like so many others of the highest 
moral obligation, must be classed among what are called “duties of imperfeet 
obligation,” imperative on the conscience, but imperfect only in the sense that 
they must be left to the conscience and cannot be enforced in any other forum, 

. Under this head of ‘‘duties of imperfect obligation,” ethical writers class all 
of our religious, and nearly all, of our domestic and politica! duties. There are 
many mabdates in our Constitution that are of that character. As instances I 
may refer to Sec. 14 of Art. 1], where the Legislature is forbidden to pass any 
private law unless thirty days notice of the application for it shall have been 
given; to Sec. 16, requiring all money bills to be read three times, &c.; to Sec. 
25, of a similar import; to See. 1 of Article VIII, forbidding special incorpora- 
tions except under certain circumstances; to the provisions of Art. XI, requir~ 
ing the establishment of sundry charities. 

In deciding whether the Courts have the power to declare any given Act @ the 
Legislature void, I think it may be assumed that it has not the power if its 
exercise involves the assumption of powers not judicial but Seen in their 
nature. 

By the Constitution, ‘‘the Legistative and Supreme Judicial powers shall be 
forever kept seperate.’’ The Courts jealously guard their own peculiar powers. 
tf the Legislature should undertake to decide a suit between individuals, the 
Courts would disregard the decision. And in the same spirit théy should be (as 
I believe this Court has always been) equally cautious to abstain from entering 
upon a line of action which, if followed out, must lead to its taking upon itself 
practically the duty of egislating in a matter peculiarly of a legislative nature— 
the imposition and appropriation of taxes. 

After these general views I recur to the questions as previously stated. 

I. Article V, section 1, of the Constitution says: ‘*‘The General Assembly 
shall levy a capitation tax on every male inhabitant over twenty-one, and under 
fitty years of age, which shall be equal on each to the tax on property valued at 
$300 in cash’’; ‘‘ And the State and county tax combined, shall never exceed 
two dollars on the head.”’ 

This commands two things: 

1. That the poll tax shall always be equal to that on $300 valuation of prop- 
erty; this has been called the equation of taxation. 

2. That the State and county poll tax shall not exceed $2. This fixes the 
limit of taxation on polls, and consequently on property, 

These two directions are equally definite and positive; they are in no wise 
inconsistent with each other; it is impossible that one has any more favoreor 
sanctity than the other, merely because it comes earlier or later in the sentence; 
they must be equally binding on the Legislature. 

But while the moral obligation of these two commands is equal, it may be 
that the one may be enforeed by the Courts, without an assumptior of legisla- 
tive power, while the other cannot be. This itseems to me isthe case. On s0 
difficult and novel a question it would be unbecoming to be rash or dogmatic. 
I entertain my opinions with great respect not only for those os my prephren, 
but of all other candid thinkers, 
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Can the Courts enforce the equation ¢ 


The command to observe the equation, bas ne exemption except that in sec- 
tion 4, where a tax is levied to pay the public debt; it can at all times be obeyed 
by the Legislature without any conceivable detriment to the State; whether it 
has been observed in any particular revenue Act or not, can never be a question 
of any doubt. If, therefore, 2 Court can under any circunistances whatever, de 
clare a revenue Act void, as violating the Constitution, I do not sce why an Ac 
which violates this command, should not be sodeclared. That a Court may de- 
clare a revenue Act void, I conceive to be settled by precedent. 

Tf an Act be void, because it violates the Constitution in this respect, it must 
be void in toto. Ladmit there is mueh difficulty in dealing with this question, 
but we are obliged to deal with it in deciding the case. All we can do is to 
vive it the most cautious consideration, and then state the results. in conside- 
ring this particular question as to whether an Act which disregards the equation 
is void iz toto or only in part, we must put oul of view altovether any supposed 
or real limitation of the amount of the tax: which would complicate the subject 
too much. We will suppose then a State tax to be $3, on the poll, and #5 on the 
$300 valuation. If not void in foto, how shall the equation be effected? by 
bringing down the higher tax to the lower? or, raising the lower to the higher ? 
No reason occurs to one why either of these courses should be preferred to the 
other. Moreover, the adoption of cither would be an act of legisiation. Live 
raise the poll tax would bethe judicial levy of a tax; to reduce the property 
tax is not so manifestly an act of legislation, but for reasons which I sball give 
when I come to consider the question asto the limit of taxation, if seems to 
me that sach a reduction will require the Court to assume legislative power, anid 
is therefore as improper as the other course would be. If may be said however, 
if declaring the whole Act void, is not legislation, how is declaring only the ex- 
cess so? The answer is, to declare the whole Act void, is only in effect to de- 
clare that the Legislature has adjonrned without passing avy revenue Act, and 
would only require them to re-assemble to doso. Whereas to declare it void for 
excess over the rate only and good for the residue, would involve the entering 
by the Court, into questions as to the application of the reduction of taxes for 
particular purposes, which would necessarily lead it into a line of action essen- 
tially legislative in character, aud the reasons for this opinion will be more prop- 
erly given hereafter. 

This brings us to the second question— 


II. As to the power of the Court to avoid or correct a revenue Act which ex~ 
ceeds the limit. 

In deciding such a question it cannot be put upon any narrow grounds. It is 
easy to say lex ita seripta. But I conceive that is to miss the point. What is it 
that is written? Arule of duty for the Legislature; but not a command to the 
Courts to enforce it, if to do so will require them to go out of their strictly ju- 
dicial path. 

Unless we are thoughtless of the confusion and mischief which our decision 
will produce, we must foresee as far as we can, how it will.work out. This can 
enly be done by putting practieal cases. 


AX 
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The purposes of legitimate taxation by the State may be divided for the pres- 
ept disenssion into four heads : 

J. Vo defray the absolutely necessary purposes of the government; such a6 
tic suppert of the Exeeutive, Legislative and Judicial Departments. - 


Ik. Usefal but not essential objects, such as the erection of the Penifentiary, 
the report of the various as vues &e. 

ILE. The extraordinary case of wx invasion or insurrection. 

LV. To pay the interest of the new debi of the State legally contracted, as for 
exunple, for tufinished railroads, &e. 

if the limit is applicable to a tux for any of these purposes, L know of no rea- 
son why itis notapplicabls load. Wewull suppose, then, that a tax is laid up 

io the Hot for any of these purposes, and over the limit for the others; and it 
would bs tpiaaterial wither this was done by a single Act or by several, as all 
Aets passed at ibe fame session, when not olherwise directed, date from the 
sume tite. Note now that the Constitution says: ‘'kvery act levying a tux skal 
staté the speeial ofjeeé to witith it sual! be apphed, aud if shall be applied to no ether 
purposc.”?> Constitution, Art. 5, Bec. 8. 

How could the Courts proceed to deal with such an act when a tax-payer 
brought wiection against the Sheriff as is done here 7 

In tire first place: the necessities of the State night require the limit to be ex- 
eeeded fur those purposes alone. Couid a Court revise fhe question of uecessity 
and expupsze any portion of the tax for such purposec ? Is itnot clearly and ex- 
elusively a legislative power to decide on questiona of State neccesity, The sup- 
position is by no ineans a groundless one. £ do not pretend to be familiar with 
the statistics of taxation in this, and still less, ti other States. ButT think £ 
would net be wrong in saying that no year Las paesed, since 1868, in which the 
taxes have not, for State and county purposes, in most counties, exceeded the 

supposed Constitutional init, of two-thirds of one per cent on the valnation of 
eae L think that there is no old State ia the Union in which they do not 
eonstantly exeecd thatrate. 1 believe that the attempt to maintain the State and 
Coens Governments, with such an absolute ilmit, will be found a failure. 

Secondiy. Ina case where the taxes of the first class—that Is, for purposes ab- 
soluteiy necessary,—did not excecd the limit but those which may be supposed 
to belong to other Classes did. how could the courts deal with such a case ? 
Would they undertake to distinguish between the classes aud to say which taxes 
were for necessary purposes and, therefore, to be saved, and which, although tor 
Jegitimate and important purposes, were the less necessary, and, tuercfore, to 
be made void? Would not an attempt to do so be a clear invasion of the legis- 
lative functions ? 

It would not answer for the Court simply to declare that the Act was void as 
to the excess of the tax. It must of necessity go on and declare which particu- 
lar tax or how much of the tax for cach particular purpose is void. Otherwise 
as eich tax is laid for a specific purpose, and can be applied to no other, it will 
be impossible for the executive and disbursing officers of the State to know to 
what purposes the money received shall be applied. Shall it be left to their 
diserstion ? that is, to violate the Constitution, by allowing them to apply the 
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tax to purposes otber than those designated in the Act, and to compel them ts 
usurp legislative power at the risk of anarchy. 

Then could the Court undertake to reduce the tax for cach several purpose, 
pro rata? That might leave an insufficiency for necessary purposes, while te 
undertake to apportion them according to its views of tne relative necessity 
and propriety of the several purposes, would be palpable legislation. 

It must be recollected that if the Supreme Court possesses this power, it is nat 
confined to that Court; every Superior Court, and every Justice of the Peace 
possesses it equally in the first instance to the amount of his jurisdiction Ina 
domain of government where the public welfare requires most, that all should 
be order and obedience, a scene of unexampled uneertainty would be introduced 
by this usurpation of legislative power. It seems to me unwise for the Courtts 
etter on any path which has such an outlet. 

Thirdly. Twill suppose another case, Where the Legislature for the severe? 
néeessary and lecitimate purposes of State government imposes a tax up to, bet 
not beyond the limit, thins leaving no margin for necessary county taxation. 
(an the Court declare it void? It is not beyond the admitted power of the 
Legislature, Wilthe Court reduce it? Then upon what principles ? And wit 
it not be an usurpation of Legistative power? If the counties still go oun and 
levy taxes lor the indispensable uses of county government, will the Court de 
elare them void, anc permit these purposes to fail? The jurors and witnesses in 
eriminal prosecutions to go unpaid, the State’s prisoners to be unfed, and the 
poor to perish ? 

Itseems tome saperoygatory to pursue these inquiries further. If must be 
admitted that no Court can do these things, and yet if it undertakes to contro 
toe legislative power of taxation, within a supposed limit of amount, it must do 
these things or introdace anareby. The usurpation of Ico*slative power, if it he 
begun, must be thorough, 

t believe that no other State Constitution has attempted to limit the power of 
the Legislature as to the rate of taxation, The experiment is wholly new. OY 
course no authority ean be expected to guide us in considering it. But the lan 
guage of C.J. Marshallin MeCotiougr v. State of Maryland, 3 Wheat., 423, eer- 
tainly sceims to assume that the power of taxation must i its nature, de limita. 
ble over the objects to which it is applicable. ‘This argament is already so long 
that lfcrbear to quote them. 


PROCEEDINGS OF THE BAR AND COURT 


JPON THA 


DEATH OF EX-GOV. BRAGG. 


A meeting of the members of the Bar of North Carolina, convened at the ou 
preme Court Rooms on the 22nd day of January, 1872, 

The meeting was called to order by Mr. Samuel F. Phillips, and upon his mo- 
tion, Chief Justice Pearson was appointed Chairman, and Col. D. M. Carter, 
Secretary of the meeting. 

The Chairman announced the object of the meeting to be to fake appropriate 
action by tee Bar of the State, now in attendance on the Supreme Court, res- 
pecting the death of Ex-Goveraor Thomas Bragey, and invited suggestions from 
any one present. . 

Gov. T. BR. Caldwell announced to the mecting that the funcral ceremonics 
would commence at the late residence of Gov. Bragg at 31g o’clock, P. M., and 
also the order in which the procession would be formed to accompany the re- 
mains of Gov. Bragg from his Jate residence to the Episcopal Chureh, and 
thence to the Cemetery. 

On motion ot T. R. Calawell, il was resolved that the members of the Bar of 
North Carolina, now present, would form in procession and accompuny the 
remains of Ex-Governor Bragg to their last resting place, in respect to his 
memory. 

It was also resolved on motion of Mr. Phillips. 

That this meeting re-assemble at the Rooms of the Supreme Court, on to- 
morrow at 1 o’elock, P. M. 

The meeting then adjourned and formed in procession in the Capitol Square, 
with the Executive and Legislative Departments. 


SUPREME COURT ROOMS, 
JANUARY 28rd, 1872. 


A numerous attendance of the members of the Bar of North Carolina was 
ealled to order by Chief Jnstice Pearson, at 1 o'clock, P. M. 

Judge Battle moved the appointment of a committee of five to draft resolu- 
tions suitable to the occasion. 

The chairman thereupon appointed Ex-Judge W, H. Battle, Messrs. B. F. 
Moore, D. M. Barringer, 8. F, Phillips and J. H. Wilson. 

The committee subsequently reported the following resolutions through their 
chairman, Judge Battle, who also addressed the meeting briefly in eulogy of the 
character of the deceased. 
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The death of the Hon. Thomas Bragg, one of the most eminent members of 
our profession, while it fills our hearts with sadness, calls upon us for an expres- 
sion of our feelings of admiration for his character, and for a sincere tribute of 
respect to his memory. We are allimpressed with the fact that yesterday must 
long be held in sad remembrance by the citizens of this State, and especially by 
those of this city. The cessation of business, the adjou-nment of the Supreme 
Court, of the Superior Court for the county of Wake, and of both Houses of 
the General Assembly, and the large attendance at his funeral, all speak in 
terms not to be mistaken, that a great and good man has been taken from us. A 
brief sketch of the leading incideuts of his life may have its use and will not, we 
trust, be deemed inappropriate to the occasion. 

Thomas Bragg, the fourth child of Thomas Bragg and his wite, Margaret, was 
born in the town of Warrenton, in this State, on the 9th day of November, 1810 
and received the earlier part of his education at an excellent school kept sue- 
cessively in that place by such teachers, among others, as gentlemen who after- 
wards became Bishop Freeman, of Arkansas, and Bishop Otey, of Tennessee. 
His parents, though in streitencd circumstanees, having determined to give 
all their large family of children a thorough education, sent their son Thomas, 
at the age of sixteen, tothe Military Schoolat Middleton, Connecticut, then 
under the charge of Captain Alden Partridge. Jie remained there two years and 
a half, and greatly profited in after life py the instruction and training which he 
then received. A short time after he returned home, he commenced the study 
of the law with the late Hon. John Hall, who was then one of the Judges of 
the Supreme Court. After obtaining license to practice in all the Courts of the 
State, he settled at the town of Jackson, in the county of Northampton, and 
practiced his profession in that and the adjacent coun ies for many years with 
great succes, In 1842, he was elected by the Democratic party a member of the 
House of Commons, and took an active part in the proceedings. In 1854, he 
was elected by the same party, Governor of the State, and was re-elected te the 
same high office in 1856. 

It was acknowledged by all parties that he discharged his cxecutive dutie 
with great ability and impartiality, so that no one was surprised when, near the 
close of his gubernatorial career, he was cleeted to the Senate of the United 
States. He was a member of that august body when the resolution of secession 
was passed by a Convention of the people of his own State, and he then felt it 
to be his duty to resign his seat in the Congress of the United States, and to act 
under that sovereignty to which he had been taught, that his first allegiance was 
due. After the establishment of the Government of the Confederate States, he: 
was called upon to assist in its administration, by taking fora time, the high 
and responsible office of Attorney General. After the close of war, and the re- 
turn of peace, he found that his pecuniary means were greatly diminished, and. 
that it was necessary for him to devote himself entirely to the practice o 
his profession in order that he might support and provide for bis beloved wife. 
and also 10 educate the numerous and interesting family of children with whict 
his household was blessed. How well, how nobly, and how successfully he was 
performing that sacred duty when he was arrested by the hand of death, we all 
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kuow. We know too, that while be attended to the interests of his clients with 
fidelity and great ability, he treated his professional brethren with uniform 
courtesy and kindness, and that he never forgot the respect which was due to 
the Courts before which he practised. While we cannot but feel the deepest 
regret that he is taken from us forever, we find consolation in the reflection, that 
asa member of our profession, as a citizen of our State and of the Union, in 
private life and in public life, he has left us an example which we may do wei 
to imitate, and amemory which we wili always cherish with fond affection, and 
took back upon with the most sincere respect, and with the highest veneration. 

As a fitting tribute of respect to such a man, 

fe it resoived : 

i, That a copy of the proceedings of this meeting be seut to the family of the 
acceased by the Chair. 

2, That a copy of the proceedings be presented to the Supreme Court, and to 
the Superior Court of the county of Wake, witha request that they be entered 
gpon the minutes of their respective Courts. 

3. That copies of the proceedings of this meeting be furnisbed for publication 
in all the city papers. 

Mr. Moore in seconding the motion to adopt the resolutions, addressed the 
wecting in igh eulogy of the leading traits of character displayed by Governor 
Grace in his private and official carcer. 

Mr. D. M. Barringer followed in a just and discriminating address in praise of 
tle learaing, ability and integrity of Governor Bragg as a lawyer, and in explana- 
tion of his course as aSenator of the United States in 1861, mentioning especial- 
iy the earnest cfforts made by Governor Bragg to arrest civil war, and to finda 
peacesul solution of onr unhappy political troubies ia the Peace Congress of the 
Central States then held at Washington City. 

dudve Battle moved thatthe Attorney Gencral be requested to present the 
resoiutions adopted by the meeting to the Supreme Court, and Mr. Solicitor Cox 
io present them to the Superior Court of Wake county, and ask that they be 
apread upon the rainutesa of their respective Courts. 

The meeting then adjourned sine die. 

R. M. PEARSON, CITATRMAN. 

O. M. Cantren, Secretary. 


in the Supreme Court, Wednesday, January 24th, 1872, the following proceed- 
mes were had to-wit: 

Attorney General Shipp presented the preamble and resolutions adopted at a 
meeting of the members of the Bar, on the 28rd inst., commemorative of the 
tate Thomas Bragg, and asked in the name of said meeting, thaf the resolutions 
we spread upon the records of the Supreme Court. 

Chief Justice Pearson said: 

** The resolutions are concurred in by the Court. Itis ordered that the reso- 
imtions be put on record. The Reporter will enter the preceedings jin an ap- 
pendix to the next number of the Reports. 

The memory of Thomas Bragg as an able, upright, diligent and virtuous mem- 
Dercf its Bar, will be cherished by the Court.” 
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ABATEMENT OF A RULE BY DEATIL, 


See Srerivr. 


ABATEMENT OF LEGACY, 


See Wiis, construction of, 1, 2, &, 4, 5, 


ACCORD AND SATISFACTION. 

1. The principle is too well esfablished and too long acquiesced in to be 
disturbed, that an agreement by a creditor to reccive a part in discharge 
of the whole ofa debt duc to him by a single bill, is without considera- 
tion and therefore void. 

2. To this rule there are exceptions, as if: 

1, A less sum is agreed upen and received before the day ef payment- 
2. Or at a different place. 

3. Or moncy’s worth. 

4, Or where a general composition is agrecd upon, 

—MeKenziev. Culhreth, 534, 


ACT OF 798. 


See Crmirxan Peoceepinas, 


ACTION IN THE NATURE OF A QUO WARRANTO. 


See Manpamus, 38. 


ACTION FOR INJURY CAUSING DEATYT. 

1. In actions to recover damages for an injury resulting in death, brought 
under our act, the correct rule touching the quantum of damages, is, the 
reasonable expectation of pecuniary advantage, from the continuance 
of the life of the deceased. 

2. In such actions, evidence of the number of children Jeft by the de- 
ceased, is inadmissible as irrelevant and calculated to mislead the jury. 


2. Insuch actions, it is competent to prove the age, strength, health, 
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skill, industry, habits and character of the deceased, with a view to ar- 
rive at his pecuniary worth tohis family. esler v. Smith, 154, 


ACQUITTAL, ITS EFFECT. 


See Crimrvat Procerprives. 


ACTS OF ASSEMBLY. 


See Sratures ConsTRUep, 


ADMINISTRATORS AND EXECUTORS, 

1. After a judyment fixing an executor with assets, and a return of an 
execution issued thereon, alla bona, the proper mode to subject such 
executor personally, is by motion founded on notice and not by civil 
action. 

2. Writs of seive fucias consisted of two classes, the object of the first 
class being to remedy defects in, or to continue an action; that of the 
second class to commence some proceeding. 

8. Proceedings in the nature of a sei. fa., of the first class, are almost in- 
dispensable in the administration of justice, and the object of the Code 
was morely to abolish the name and form of writs of this class, and 
simplify the process into a notice or summons, to show cause why fur- 
ther proceedings shonld not be had to provide further relief, in matters 
where parties had hada day in Court, &c., and not to effect the sub- 
stance of the remedy. 


4, On such motion, the Judge may allow the defendant to make any de- 
fence which he could have availed himself of, under the old setre factas 
proceeding, 


cH 


The form of pleading and practice to be pursued in order to subject 
executors and administrators personally, under the former system, elu- 
cidated by Dick, J. MeDowell v. Asbury, 444, 


G, When a father ts indebted to his children, and gives them property 
or money at their maturity or marriage, the presumption is that this 
is a payment of the debt and not an advancement. This presuinption, 
however, is liable to be rebutted by the facts in the case, 


Tt 


If money is given toa son-in-law, under similar circumstances, or paid 
by the father-in-law, as surety, the same rule applies. 


10 


If a father, while acting as executor, receives into his possession a 
number of slaves bequeathed to his children, and afterwards sells one 
of them, and retains and controls the others until their emancipation ; 
Held, that in an action for the hire of said slaves, &e., it shall be deter- 
mined, as a fact, whether he converted, or intended to convert, the 
slaves to his own use, or whether he held them as trustee or bailee for 
his children, Ifthe former, a debtis established, and the presumption 
above referred to applies—otherwise it does not. 
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9. <A trustee is generally entitled to commissions, but when a person is 
trustee by reason of his being executor, and voluntari y assumes con- 
trol of a fund willed to minor children, he not being theh guardian, he 
is not entitled to commissions. 

10. A father is bound to support his children if he has ability to do so, 
whether they have property or not, and he is not entitled to any credit 
for such support, in a settlement of accounts between them and himself. 


1]. In an action for an account, against an executor, the personal repre- 
sentative, and not the children of a deceased legatec, should be made a 
party. /laglar v. McCombs, 345, 


12. The rights of an administrator, de bows won, relate to the death of 
the intestate, and he is bound only by such lawful acts of the previous 
administrator as were done in due course of administration; for any 
devastavit on the part of the former administrator, the administrator de 
bonis non ought to recover the value of the goods wasted, by an action 
on the bond of his predecessor; but where the sureties on the bend 
are insolvent, such action would be unavailing, and therefore, unneces- 
sary. 

13. Itis the duty of the administrator, de bonis non, to complete the 
administration of the estate, by collecting the unadministered assets, 
applying them in payment of debts, and when there are no personal ef- 
fects, to obtain license to sell the real estate. 


14, The sale of real estate by the heirs at law, within two years after 
the death of the intestate, is void as against the creditors and the ad- 
ministrator. Rev. Code, ch. 46, sec. 61, Acts of 1868-’69, ch. 118, sec. 
105. Badger v. Jones, 305. 


15. Where an administrator sold land of his intestate for the payment 
of debts, and previous to the sale an agreement was made between 
him and the creditor of the estate, “that if he would buy the land he 
should have credit on certain claims and notes over which he had con- 
trol, and which were due from the intestate, to the amount that he (the 
administrator) could pay pro rata ;’ and the creditor on the faith of 
such agreement bought the land: Aeld, that in an action on the bond 
given for the purchase-moncy, the defendant had a right to give in 
evidence the agreement, and was entitled to credit according to its 
terms: held further, that such agreement need not be reduced to writ- 
ing, and that it was not contrary to the policy of the law. Norton y. 
Fidwards, 367. 


16. If asimple-contract creditor receives payment of the executor, a 
bond-creditor cannot afterwards, cither at law or in equity, compel the 
simple contract creditor to refund, for both are creditors, and the cred- 
itor first paid, may, with good conscience, retain the money, and leave- 
the bond-creditor to his action as for a devastavit. 


INDEX. 669 


V7. Nor is this principle varied by the receipt of property in satisfaction 


instead of money; Provided, the property is taken at a full price, bone 
fide, and, withont notice that the executor is contriving to defeat the 
priority of the bond-creditor, 


18. Casx.-—The daughter of a decedent being very solicitous to cause his 


debts to be paid, on being assured by the executor that her own and his 
(the executor’s) debts are the only ones outstanding, buys from the ex— 
ecutor certain property, and executes her notes to certain persons, 
creditors of the executor, and it afterwards appears that the testator 
owed other persons: eld that these facts warrant a rescission of the 


transaction, 


19. In the ease above stated, our Courts having refused to adopt the 


doctrine of the English Courts, by which a purchaser from a fiduciary 
is compelled to sce to the application of the purchase-money—had the 
purchase-money been paid, the purchaser would have been protected in 
her title, but as the purchase-money had not been paid, the fund will 


be arrested and applied in a due course of administration.  Whitted y. 


Nash, 590. 


ADMISSIONS. 


See Arrorney, 8, 9, 10-——Contlessions, 


ADVERSE POSSESSION. 


}. 


ee 


When one in possession of a tract of land, conveys the same in trust 
for the payment of debts, and afterwards the sa‘d Jand is sold at exe- 
cution sale, and bought for the benefit of the bargainor’s wife, and the 
said bargainor remains in possession during his life time, and the wife 
continues the same to the bringing of an action of ejectment: held, 
that such possession is not adverse to the trustee, nor to the purchaser 
at the sale under said deed of trust, 


Where a deed of trust is made to secure certain specified debts, one 
of which is tainted with usury, and a purchaser buys at the trustee's 
sale, for valuable consideration, and without notice of the illegality of 
the censideration of the said debt: Aedd, that his title ig not affected 
thereby. 

If a deed contains a declaration of trust in favor of several creditors, 
and one of the debts secured is feigned or usurious, and there be no 
combination between the creditors, to whom the true debts are due, 
and the grantor or person for whose benefit the feigned debt is inserted, 
there can be no reason why the declaration of trust in favor of the true 
debts may not stand, and the feigned debt te treated as a nullity 
MeNeil v. Riddle, 290. 
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AMNESTY, 


i 


7. 


After the rehabilitation of the State, parties, who had been arrestect 
as recusant conscripts, hada right of action against their captors. 

But such causes of action have been destroyed by virtue of the Am- 
nesty Act of 1886. 

The seizure of the property of a recusant conscript, at the time of his 
arrest, is a mere incident to the arrest, and the cause of action therefor 
fullows the fate of the principal cause, and, is likewise embraced, by that 
act. 

The Amnesty Act, thus understood, is not Hable to animadversion, as 
having the effect to divest “vested right,” or otherwise infringe any 
provision of the Constitution, 

During the late rebellion, the Cunfederate States, and the States 
composing if, were, to all intents and purposes, governments de facto, 
with reference to citizens who continued to veside within the Confede- 
rate lines, Aeree, the Constitution of the Confederate States and the acts 
of its Congress, and the Constitution of the State as then ordained and 
the acts of its Legislature, constituted, during the continuance of the 
rebellion, THE LAW OF tile LAND. 

The scope and effect of the Amnesty Act was to recognize this prin- 
ciple, 

The Amnesty Act is not only constitutional, but a wise, bencficent 
and remedial statute, and should be liberally construed, on the maxim 
privatum wneoininodum publico bono pensatur, Kranklinv. Vannoy, 146, 


ANIMALS. 


See CRIMINAL ACTION, 


ANSWER TO RULE ON ATTORNEY 
See ATTORNEY. 


APPHAL. 


See Criminal PROCEEDINGS. 


APPEALABLE ORDERS. 


See Issuns, SETTLEMENT oF. 


APPLICATION OF PURCHASE MONKEY. 


Sce ADMINISTRATORS AND Exycurors, 19. 


ARREST. 


See AMNESTY, 
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AFTER-ACQUIRED INTEREST. 


ai r eee Pie Toe od 9 
See Trusr Estrares, 3. 


AGREEMENT. 


See AccorD AND SATISFACTION, 


AGENCY. 

i. If woods ave sold to a party, on the representation of one professing, 
to be his agent and are afterwards delivered to such party and invoiced. 
to him, and the invoice received and the goods are used by hith, he is 
hound for theie value, and under such cireumstances it is immaterial 
whether the person professing to be agent was such or not. 


¥ Tn order to avoid such responsibility, the party to whom the goods 
were sent should have, on the receipt of the invoice, promptly refused 
to recelve—otherwise, silence gives consent under the maxine qué tacet 
clined, 

3, The Invoice was notice that the evedit was given to such party. 

4. Insuch case itis imuesterial that the offeers of such party (a corpe- 
ration) did not intend to induce the seller to believe that the corpora- 
tion had bought and would pay for the voods, or that they would not 
nave kept the evooda if they had not known that the corporation was 
bound to pay the seller for them. 

5 ‘Phe rule is, that when one, by his conduct, unintentionally, gives 

another reasonable ground to believe that a certain state of facts exists 

and the other acts on the belief so induced, that he will be damaged if 
if is not true, the person so inducing is cstopped as to the other, after- 
wards to deny the existence of such a state of facts, 

6. The retention of the goods and silence, alter reeeipt of invoice, fur- 
nished reasonable ground to cause the sellers to believe that the corpo- 
ration ratified the gale and may naturally have prevented them froma 
taking such action as they otherwise would for their-security. 

7. It was erroncous, to permis the plaintiffs, on the trial below, to testify 

that such agent informed them before the sale, that he had in his pos- 

session a Ictler, from an officer of the defendant, authorizing him to 
purchase the goods for it—suech evidence is not liable to anitmadversion 
as evidence to prove the contents of a writing by paroi—the evidenee 
not being directed to show that there was a genuine letter, containing 
such contents, but merely the representations of the agent as to the 
contents of a letter, ia confirmation of the plaaiwtigrs evidence that the 
credit, was given to the corporation and not to theagent. dtiMerv. The 


Led and Lamier Company, 508. 
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ARTIFICE, 


See Crema ACTIONS. 


ASSUMPSIT. 


See AGEvcy—AccoRD AND SATISFAUTION. 


ATTORNEY, DUTIES AND LIABILITIES OF, 


1, Ananswer to a rule on an attorney of the Court to show cause why, 


under pain of contempt, he should not pay into Court a sum of meney 
received by him fora client, which admits the receipt and non-payment, 
but, denies any application of it to hisown use; which avers its loss, 
but, in consequence of long continued drunkenness, respondent could. 
not tell how ; suggesting as a supposition, that respondent had burnt 
it or put it away in some secret place to prevent his destruction of. it; 
and avowing an inability to find it after diligent search: /eld, to be in- 
sufficient, and to authorize a further rule on respondent to pay the 
money inte Court, or show cause why he should not be attached. 


2, Buta return to such second rule, which avows, that after making 


every efiortto comply with the rule, it is out of respondent’s power to 
do so; that he is wholly insolvent, has nothing wherewith to support 
himself and family , could obtain no aid from his friends and relations, 
and has no credit ; and that in failing to perform the order, he intended 
no contempt of the Court, and deeyly regretted his inability to do jus- 
tice to his client: eld, to be sufficient, and entitled the respondent to 
be relieved from arrest and imprisonment, because the Court was satis- 
tied thatit was notin his power to pay the money into Court. 


Ifa party is ordered to execute a deed and refuses to do it, he will be 
kept in jail until he does do it, for that is a thing which he ean do. So. 
ifan attorney, by false representations, procures his client for an inad- | 
equate consideration, to assign the cause of action, he will be impris- 
oned uutil he shall execute a release and re-assignment; but when a 
mar is ordered to pay money into Court, and swears that after every 
effort, itis ont of his power to pay any part of it, (in the absence of any 
suggestion to the contrary,) that is an end of the proceeding; for the 
Court will not require an impossibility, or imprison a man perpetually 
for a debt, he having purged himself of the contempt. 


In such a case, on a rule against the attorney to show cause why his 
name should not be stricken from the roll, this Court, prior to the Act 
of the General Assembly, ratified April 4th, 1871, possessed the power 
to make such rule resolute, and would have felt it their duty to have 
taken that course. 


4, By the proper construction. of that Act, this Court is shorn of its 


power to disrobe an attorney, except in the single instance, where he 
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has been indicted for some criminal offence, showing him to be unfit to 
be trusted in the discharge of the duties of his profession, and upon 
such indictment has either been convicted or pleaded guilty. 


6. The Act of 1871, fails to provide any power to be used in the stead 
of the former power of the Court, and so is a disabling and not an ena- 
bling statute. 

7. The words “convicted, or in open Court confessed himself guilty of 
some criminal offence,” used in this Act, have acquired a technical 
meaning, and must be construed to convey the idea that the party has 
been convicted by a jury, or has in open Court, when charged upon an 
indictment, declined to take issue by the plea of not guilty, and con- 
fessed himself guilty. 


8. The admissions of an attorney, made in an answer to a rule to show 
cause why he should not be attached for contempt in failing to pay 
money into Court, which he wrongfully withholds, is not such a “‘con- 
fession in open Court,” as is contemplated by the Act. 


9. Such admission cannot be considered technically as a confession, be- 
cause it is not voluntary as when one is charged on an indictment, and 
confesses his guilt in open Court, but the respondent was compellabie 
under heavy pains and penalties, to answer under oath. 


10. To allow his answer to be used as a confegsion to establish guilt, 
would be objectionable as a means to compel him to criminate himself 
on oath, and for such an inquisitorial proceeding there is no precedent 
in the Courts of any country whieh enjoys the rights guaranteed by 
MaGna Carra. 


11. The wrongful retention of a client’s money by an attorney, was, be- 
fore the passage of the late Act, not a direct, but acenstructive contempt, 
made so by the common law, to enable the Court to purge the Bar of 
unworthy members. : 


12. Whether this Court possesses the power to punish under the circum- 
stances, by virtue of section 2, chapter 177, Acts of 186869, for mis- 
behavior as an attorney in his official character under paragraph 8, sec, 
1, discussed, but no definite conclusion arrived at. 

13. But, if it were clear that this Court has full power to punish, by fine 
and imprisonment, for a constructive consequential contempt, it might be 
questioned whether this Court, which was not. created for the punish- 
ment of criminal offences, should, on mere motion, inflict such punish- 
ment, while the proceeding to disbar is suspended to await further pre- 
liminary steps, should any be taken, in the Superior Court. 

14, Fine and imprisonment is not the appropriate remedy to be applied 
to an attorney, who, by reason of moral delinquency or other cause, has 
shown himself to be an unworthy member of the profession. Kane v. 
Haywood, 1%. 
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BANKRUPTCY. 


1, The District Courts of the United States have general original juris- 
diction in all matters appertaining to the estate of a bankrupt; and 
they may exercise extra territorial jurisdiction, in collecting the estate 
and adjusting the claims of the creditors of the bankrupt, when the 
Court ef Bankruptcy can fairly and fully determine the rights of the 


parties interested. 


2. In all matters of controversy, when the subjects in dispute are of a 
local character, the rights of the parties must be determined in the doce/ 


yourts. 


3. When a mortgagee, by the terms of the mortgage, has a right to fore- 
close, when an adjudication in Bankruptcy is made, this right cannot 
be administered by a District Court, sitting as a Couri of Bankruptcy 
in another State. The State Courts can afford a remedy by foreclosure 
or sale, and at the same time allow the assignee to have the full benefit 


of the equity of redemption. Whitridge v. Taylor, 273. 


4, When an execution for costs, incurred in this Court, has been returned 
unsatisfied, and the party is insolvent and entitled to moneys, in the 
Clerk’s office of this Court, this Court will order, that the oftice-costs 


be deducted from the moneys so due to him. 


5. Although such execution-debtor is adjudicated a bankrupt, it will 
not affect this conclusion, as the assignee guoad hoe takes, subject te 


all the equities of the bankrupt. 


6. The position and lega) status of an assignee, discussed and explained 


by Ropman, J. Clerk’s Office v. Bank, 214. 


BARGAINOR AND BARGAINEE, HOW FAR ESTOPPED. 


See TENANTS AND TENANCY—Trust Estates, 


BASTARDY 


1. It is not the sole purpose of the Act, relative to “Bastard Children,” 
Rev. Code, Chap. 12, to require the putative father to indemnify the 


county, but likewise to maintain the child. 


ame 


maintenance, so far as the power of the Court is concerned. 


9, As to past maintenance, there is no difference between that and future 


3. When aperson was charged with being the father of a bastard child, 
and gave bond for his appearance at the next term of the Court, and, 
before the term of the Court, the child died: Aeld, that it was error in 
the Court to discharge such putative father npon payment of costs, 
and, without making an order requiring him to give bond. What 
kind of order, Should be made in such cases, is in the discretion of the 


Court. The statute seems to require some order in every case. 
v. Beatty. 648. 
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BEQUEST. 


See ADMINISTRATORS AND EXEcuUTORS. 


BLOOD OF FIRST PURCHASER. 


See CoLLATERAL DESCENTS. 


BONA FIDES. 


See Esropre., 


BONDS. 


See ILteGaL CONSIDERATION, 


BOND AND SIMPLE CONTRACT CREDITORS. 


See ADMINISTRATORS AND Exrcutors, 16, 17, 18. 


CANONS. 


See CoLLaATERAL DEscENTs, 


CAPACITY, TESTAMENTARY. 


See MrnraL CAPaciry, 


CARRIERS OF GOODS. 


1. 


When goods are shipped to a consignee, over a railway, the shipper 
cannot, by notice te the carrier, compel him to stop the goods at an in- 
termediate point. 


Whether an agent of such carrier may not bind bis principal by an 
express contract to hold the goods quere, but such contract must, at 
least, be an express one, 


Where tobacco was shipped from Thomasville, v2a Charlotte and con- 
signed to a party in Columbia, and was sent off from Charlotte, by rail to 
Columbia aceording to the bill of lading, and the tobacco was received by 
the consignee in Columbia, but no express contract to hold at Charlotte 
was shown, the measure of the shipper’s damages is the cost to send it 
back, or what it would have cost to send it back, and compensation for 
the delay. 


The receipt of the tobacco by the consignee, and having it stored, was 
not a waiver of the liability of the defendant, for sending it without 
orders, for the plaintiffs were not obliged to give up their tobacco by 
refusing to receive it at Columbia, and charge the whole value to the 
defendant, nor were they obliged to send it back and charge the de- 
fendant with the expense and delay; they had their election te receive 


the tobacco, keep it in Columbia and charge the defendant with what 
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it would have cost to put the tobacco back in the place from which it 
was wrongfully sent. 


5. The shipment of tobacco from Charlotte to Columbia, on the 4th day 
of February, 1865, cannot be deemed the proximate cause of its loss, by 
the burning of Columbia by Gen. Sherman, on the 17th of the same 
month, Pinnizv. C&S. CR. R. Co., 84. 


CARRIERS OF PASSENGERS. 


1. The policy of the law requires common carriers to use a high degree 
of care, in transporting passengers, to guard against probable injury. 

2. Itis their duty to transport and place their passengers safely at the 
point of destination, and if injury to the passenger ensues from a failure 
to observe due care, the carrier is prima facie responsible, 


3. Where a passenger jumped off ofa railroad train, while running at a 
speed of from two to four miles an hour, and this was the proximate 
cause of the injury complained of, and contributory negligence is al- 
leged, the true criterion of the care required from the passenger is that 
degree which may have been reasonably expected from a sensible per- 
son in such situation, 


4. A passenger on a railroad train had a right to expect that the carrier 
had employed a skillful and prudent conductor, who had experience 
and knowledge in his business sufficient to correctly advise and direct 
him as to the proper time and manner of alighting from the train. 


5. Where, when the usual signal was given for slackening the speed of the 
train, the conductor went with a passenger and his companion out on 
the platform to assist them in getting off safely, and such passenger, 
without any directions from the conductor, voluntarily increased dan- 
ger by jumping off the train while in motion, the carrier is not respon- 
sible for an injury resulting therefrom ; but if the motion of the train was 
so slow that the danger of jumping off would not be apparent to a rea- 
sonable person, and the passenger acted under the instructions of the 
conductor, then the defence of contributory negligence would be un- 
availing. 

6. Where there was evidence tending to prove that the intestate of the 
plaintiff informed the conductor that he wished to get off at a certain 
point, and on approaching the place, the conductor went with him and 
another, upon the platform of a rear-car, and the intestate got upon 
the step of the platform, preparatory to springing off, the conductor cau- 
tioning him not to “jump off yet,” and when, a few moments after, the con- 
ductor said “now is your time, jump,” and thereupon he jumped off and 
on to a platform, fell down and rolled under the train and was killed, 
the train at the time going much slower by degrees than before the 
brakes were blown on, the other passenger alighting immediately after 
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the intestate, running along with the train, rather than jumping off at 
right angles, that he was not able to “take up” for several yards, that 
intestate, when he jumped off, had under his left arm a stencil-plate about 
the size of an ordinary barrel-head, between two pieces of very thin plank, 
also, a satchel of sufficient capacity to hold two quarts, to which were 
attached light leather straps, passing around his shoulders, and that 
intestate also had a book, in size, ten inches by five, and plaintiff re- 
quested the following instructions to the jury: “that ifthe jury should 
find that the defendant did not stop its train along side of the place 
where the intestate desired to alight, and that the conductor, while 
passing such place, (a platform) and when the cars were moving at 
from two to four miles an hour, directed the intestate to alight, and he 
obeyed the direction he was justified in doing so, and his act, in law, 
was not contributory negligence, hindering a recovery:” held, that the 
refusal of the Court, to give such instructions, was erroneous, and en- 
titled the plaintiff to a venire de novo, Lambeth v..N. CLR. RB. Co., 494. 


CASES DOUBTED, EXPLAINED, DISTINGUISHED, &c. 


Brees, ex parte, 3809. 

Buounr vs. Brount, 224. 
Brapsuaw vs. Epis, 100. 
Brannon vs. ALtison, 367e 
Brannock vs. Brannock, 290. 
Bryan vs. Wanker, 149. 
CHAPMAN vs. WaAcasEer, 224, 
CREDLE Vs. SWINDELL, 234, 
FaGan vs, Newson, 234. 
Horne vs. Horne, 584. 
Lyrrie vs. Brrap, 234. 
Mckerrman vs. Terry, 159. 
Mason vs, Mires, 425. 
SAUNDERS vs. HatrermMan, 234. 
SHELTON vs, Sae.ron, 456. 
Sroper vs. Mauser, 290. 
Srare vs. DeaL, 627. 

SraTE vs. SHELTON, 627. 
Wortuy vs. Barrerr, 60. 


CERTIORARL 


See Practice—Conkr. 
- Praotick—-CriMINat. 


CHALLENGE FOR CAUSE, 


See CrimrnaL PRoceEpinas. 
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CHALLENGE TO JUROR. 


1. 


2. 


3. 


It is settled, that a witness, who swears to the general bad character 
of another witness, may, upon cross-examination, be asked to name the 
individuals who had spoken disparagingly of the witness and what was 
said. This is every-day practice. There is ‘a difference between an 
examination in chief and a cross-examination, when the party endeav- 
oring to sustain the witness, whose general character is attacked, may 
go into particulars as to persons, and what they said. 


When a witness was called, to impeach the character of another wit- 
ness, and stated that he did not know the genera} character of said wit- 
ness, he ought to have been told to stand aside. Counsel have no right. 
to cross-examine their own witnesses, 

A challenge tu a juror must be made in ‘“‘apt time,” and before the 
jury are empannelled. If, after a jury have been empannelled and 
charged, exception is made, it isnot in “apt time.” After verdict it is 
a matter of discretion for the judge, whether, under such circumstances, 
he wil] grant a new trial. State v. Perkins, 126. 


CHARGE ON LAND. 


Where a deed was made by a father to his son, in pursuance of a previous 


agreement, and contained tite following clause, to-wit, “for, and in con- 
sideration of $200, and the faithful maintenance of T. L. and wife, P. 
L., hath given and granted unto the said T. L., a certain tract of land, 
to have and to hold, &e,” eld, that this stipulation constitutes a charge 
upon the land, in the hands of the heir-at-law, though not upon the per- 
sonal estate in the hands of the administrator. Zazton v. Tilly, 327 


CIRCUITS, EXCHANGE OF. 


See Excu ance or Circuits. 


CODE—PLEADING. 


1. 


Where a note was given, and made payable to A, as guardian, and it 
was afterwards, in settlement, delivered to the husband of the ward 
without endorsement: held, that a suit upon said note was properly 
brought in the name of the guardian, to the use of the husband and his 
wife. | 


2. <A trustee may sue in his own name, or he may join his cestud que 


3. 


frust ; and the trust, between guardian and ward, may be kept alive 
after a settlement,'if they so choose, without awy purpose. Mebane v. 
Mebane, 3384. 

The object of the Code was to abolish the different forms of, action 
and the technical and artificial modes of pleading used at common law, 
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but not to dispense with such degree of certainty, regularity and uni- 
formity, as are deemed essential in every system adopted for the ad- 
ministration of justice. 


4° The pleadings must contain the same substantial certainty, now, as 
was formerly requisite in a declaration, &c., and unless the defendant 
controverts éhe facts allezed they must be taken as true for the pur- 
poses of the action. C. C. P., 127, 


5. The word “plead” used in the Act of 1868-69, chap, 76, sec 4, must 
be regarded as an inadvertence and was not intended to change the 
Code system, 

6. An entry on the docket of ‘general issue, stat. lim. with leave,” is not 
sufficient pleading, and, in the discretion of the Judge below, would 
authorize judgment of nil dicit. 


7. If a complaint is founded uponan assumpsit for goods sold, a final 
judgment without proof of value, &c., as upon a default, is erroncous. 


8. In such eases the Clerk must ascertain the amount due in the mode 
prescribed by see. 217, C. C, P. 


9, The entry onthe docket was sufficient notice of appearance to entitle 
the defendant to the five days notice under the statute. Oates v. Gray, 
442. 

10, A demurrer for want of jurisdiction can only be sustained, where the 
want of jurisdiction appears upon the face of the complaint. 


11. Where a note was given in 1862, there is presumption that it was 
given for a loan of Confederate money; but that presumption is not 
conclusive. The facts necessary to authorize the application of the le- 
gislative scale are matters of defence, and must be pleaded when the 
note sued on does not, prima facie, show that it is applicable, and, when 
it does so show, a defendant must in some way claim the application of 
the seale. 


12. A demurrer to the jurisdiction of the Superior Court will not be 
sustained, where it appears in the complaint, that the note sued on was 
for more thrn $200, notwithstanding said note may, prima facie, be 
subject to the legislative scale. Bank of Charlotte v. Britton, 365. 

13. The survivor of two joint guardians may sue on a note payable to 
such guardians, as such, and on his death, pendente Rite, the suit is pro- 
perly revived in the name of his personal representative. as executor 
or trustee of an express trust, under sec. 37, C. C. P., notwithstanding 
that the wards have arrived at full age and the note was assigned by 
the plaintiff to one of them. 


14, Notwithstanding that sec. 80, ch. 118, Acts 186866 be regarded as 
repealed by subsequent acts, and although it provides “that any execu- 
tor or administrator against whom an action is pending in any Court 
of this State, and who has heretofore entered pleas in such actions, 
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may hereafter, (as a matter of right, and without costs,) amend, strike 
out, or change such pleas at his discretion,” yet the provision does not 
contemplate the exercise of such privilege at any indefinite period, 
but an application thereunder must be made within a reasonable time. 


15. A delay until the fourth Court after the passage of the Act is unrea- 
sonable and works a forfeiture ofthe right, and the granting of such 
motion is wholly in the discretion of the Court below. 


16. Whether interest on a guardian note can be compounded after his 
death, guere, bunt such difficulty may be obviated by a remission of the 
interest alleged to be in excess, even in this Court. Biggs v. Williams, 
427, 


17. If the defences set up in an answer are worthy of consideration, they 
cannot be deemed frivolous. 


18. In such case the plaintiff should reply or demur, and if the demurrer 
be overruled, it becomes the duty of the Judge to allow him to plead 
over, unless it is manifest that such demurrer is frivolous, does not 
raise any question of law worthy of serious consideration, and is inter- 
posed merely for delay. 

19. The spirit and intent of the Code is that actions shall be tried as 
speedily and cheaply as possible and upon their merits. 

20, An ariswer to a complaint on a covenant for the payment of money, 
executed by the defendants, and alleged to have become the property 
of the plaintiff by successive assignments, which alleges that there 
was a condition under-written said covenant, to make it void if the 
land for which the covenant was given. was subject to Incumbrances, 
and that at the time of the execution of the same, said land was subject 
to the lien of an execution against the covenantee, and further, that 
the assignment of ‘the covenant from the covenantee was procured by 
duress and fraud, and while the covenantee was mentally incapacitated 
to contract, and that the plaintiff took his assignment with full knowl- 
edge of these facts, and that the plaintiff had caused a previous action 
on the same, in the name of the ecovenantee, to be brought, which had 
been dismissed, and had filed a bill to compel the covenantee to allow 
the use of his name for that purpose, which had also been dismissed, 
and that afterwards the defendant had, after a full account with the 
covenantee, procured his release of the cause of action, held that such 
defences are not frivolous, but are worthy of serious consideration. 
Swepson v. Harvey, 486. 


CODE PRACTICE, 
See Practice—Copk, 


COGNIZOR, LIABILITY OF, 
See Criminal PRoceepines, I. 
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CODE C, P. CONSTRUED. 


Sec. 215. Sxinner vy. Maxwe tz, 45. 

Secs. 244, 266. McKerrraan vy. Wanker, 95. 

Sec, 128. Grpps v. Futter, 116. 

Seca. 366, 868, 369, 392. Howsrton v. Tate, 231. 
Morr vy. Tate, 231. n, 

Sec. 1381. Watso v. Hatt, 233. 

Sec. 897, Stare v. Aparr, 298. 

Sec. 508, Fronenercer v. Ler, 333. 

Secs. 55:57. Mepane v. Mepane, 334. 

Sec. 217, Parker v. House, 374. 

Sec. 503. Lepsrrrer v. Osporne, 379. 

See, 224. Anprews v. Prircnert, 387. 

Sec. 188. Creag v. N. Y. W. 8. 8. Co., 391. 

Secs. 183, 301. Kirkman v. Dixon, 406. 

Sec. 303. Werprr vy. Taytor, 412. 

Title IX, Chap. IV, Toms v. Warson, 417. 

Sec. 402. Green v. Moore, 425. 

Sec. 37. Breas v. Winrrams, 427. 

Sees. 63, 249. Gupcer v. Barrp. 438. 

Sees. 93, 127, 188, 217. McDower ti v. Aspury, 444. 

See. 192. McKrsson v. Henyesser, 478. 

Sec. 61, Ister vy. Foy, 547- 


COLLATERAL DESCENT. 


1. It is well settled that in descended estates, where the persen last 
seized dies without leaving issue, or brother or sister of the blood of 
the first purchaser, but a half-sister not of such blood, and remote col- 
Jaterals of such blood, the inheritance shall descend upon such remote 
collaterals, rather upon such half-sister. Dozier v. Grandy, 484, 

2. When lands descend to collateral relations, under the Act of 1868, 
(Rev. Code, ch, 88, sec. 1, rule 4) the collateral relations of equal de- 
eee take per stirpes and not per capita, Cromartie v. Kemp, 382. 


COMITY. 
See ConrFiicr oF JURISDICTION, 


COMMISSIONS, 
See AvMINISTRATORS AND EixmcuTors, 9, 


COMMON SCILOOL REGISTERS. 
See Evipence. 
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COMMON CARRIERS. 


Se CARRIERS. 


COMPENSATION. 
See Experi, pay of, &e. 
Jurors, pay of, de. 


COMPOUND INTEREST. 


See Cope—Prieapine, 16. 


COMPUTATION OF TIME, 


See CrirminaL Procerpines. 7 


LO: 
CONDITIONS PRECEDENT; DEPENDENT, &c. 
1. An action on a note payable “six months after a ratification of « 


treaty of peace between the United States and the Confederate States,” 
is premature and cannot be sustained. 


2, The event constitutes a condition precedent which has not and will 
not be performed. deNinch v. Ramsay, 229. 


G3 


The stipulation contained in a contract in these words, viz: ‘‘A B 
contracts with C D to furnish, at Long Creek furnace, from 500 to 1000 
bushels of coal daily at 61g cents per bushel, to be measured at the pit, 
C. D. to furnish the timber gratis, wherever he may sce fit, reserving 
groves and fruit trees and advance to A B all the money, weekly, ne- 
cessary to pay off the wood-choppers—coal to be paid for on delivery at 
the furnace,” are dependent, and if, without fault on the part of the 
owner of the furnace, and without legal excuse, the other fails to deliver 
the quantity of coal agreed to be delivered, the owner of the furnace 
being sued for the value of the coal, &e., furnished, may properly set 
up such failure by way of counter-claim. Ayrton v, Wilkes, 604, 


See LicEns:. 


CONFEDERATE MONEY. 


See Witzis, construction of, 


CONFEDERATE TRANSACTIONS. 

1. Where the defendants in an action of debt upen a promisory note, 
given in 1862, proposed to prove that the consideration of the note was 
Confederate money, and that fact was admitted by the plamtiff in the 
action, held that such evidence was immaterial. 


2. Under the ordninance of 1865, and the act of 1866-67, a party to an 


3 


4, 


~ 


a. 
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action has a right to show that the consideration of the note sued on, 
was property, and the value of the property; and when money was 
borrowed, to rebut the presumption of the law, by proving that it was 
not to be paid in Confederate currency, but in some other money or 
article. 

Evidence cannot be introduced to contradict or vary a written con- 
tract, except in the cases authorized by the Act of 1866~67. The 
general rule of evidence in reference to such contracts, being still in 
force, with the exceptions stated. 


In an action which was commenced before the C. C. P., a defendant 
cannot claim, by way of set-off or recoupement, unliquidated damages 
arising out of an executory contract. Terrell v. Walker, 244. 


Case: A Clerk and Master who executed bonds as such in 1860-64-66, 
and collected in May, 1862, a well secured note,in Confederate currency, 
where he was directed only to collect the annual interest due thereon, 
and invested the proceeds in 7-30 Confederate bonds: held, that the 
bond of the defendant, given in 1869, was not liable for the laches of de- 
fendant in May, 1862. Ward v. Hassell, 389. 


See Copr-Pieapine, 11. 


CONFESSIONS. 


1, 


be 


we 
* 


The confessions of a prisoner ought te be received with great cau- 
tion, and unless they are free and voluntary, and without fear pro- 
duced by threats, or inducement of temporal advantage, ought to be re- 
jected. 


The examination of a prisoner as to his own guilt, taken before a 
committing ma gistrate, is not admissible in evidence, as the statement 
is made under the constraint of an oath, and therefore, not voluntary. 
The objection to the admissibility of such evidence, is much stronger, 
if the prisoner be under arrest. 


To authorize the introduction of parol evidence as to confessions of a 
prisoner, taken before an examining magistrate, it must appear affirm- 
atively that there was no examination recorded as required by law. 


Under the act of 1868~’69, ch. 178, the prisoner is entitled to the ben- 
efit of counsel, and, before his examination it is the duty of the magis- 
trate to inform him of the charge against him, and “that he is at liberty 
to refuse to answer any question that may be put to him, and that his 
refusal shall not be used to his prejudice.” Such examinations are ju- 
dicial confe ssions, and the policy of the law requires them to be taken 
under the protecting caution and oversight of the judicial officer—this 
caution is an essential part of the proceedings and must be given to a 
prisoner under arrest,to render his examination, admissible in evidence 


684 INDEX. 


5. The reason of the statute extends to an inquisition by a coroner. In 
this respect, he is an examining magistrate. 

6. When a prisOner is brought before a coroner while he is holding an 
inquisition, and after witnesses had been examined, a post mortem exam- 
ination made, and a verdict entered up, in answer to a question asked 
by the foreman of the jury ‘‘confessed,” Ae/d, that although after the 
first question was put, the prisoner was cautioned by the coroner not 
to answer, the caution came too late to afford the protection which the 
law requires, and the confession was inadmissible. 


7. Whena physician was examined as a witness. and stated that he had 
examined the prisoner, and was of opinion that she had been delivered 
of a child within three or four days, and it was proposed te ask him 
“whether, from his experience and knowledge of females, in three or 
four days after the delivery of a child, and under the circumstances de- 
tailed by the evidence, the prisoner was in a frame of mind to give an 
intelligent answer, or know what she was talking about?” eld, that 
the question was proper, and should have been allowed. 


8. The rule of law in criminal cases, requiring proof beyond a reasena- 
ble doubt, does not require the State, even in a case of circumstantial 
testimony, to prove such a coincidence of circumstances as excludes 
every hypothesis except the guilt of the prisoner. The true rule is, 
that the circumstances and evidence must be such as to produce a mora! 
certainty of guilt, and to exclude any other reasonable hypothesis. 
State vy. Matthews, 106. 


9, The admissions of guilt of one who had, prior to making such admis- 
sions, been induced by fear or the hope of benefit, to confess himself 
guilty of a criminal charge, cannot be used against him, unless it be 
shown by the most irrefragible evidence, that the motives which in- 
duced the first confession had ceased to operate. 


10. Hence, when a party had been persuaded to make a confession of 
guilt, through a promlse of immunity from prosecution therefor ; edd. 
that in the absence of clear proof that such inducement had ceased t 
operate, his confessions touching the same offence, thereafter made, 
were inadmissible. State v. Lowhorne, 638. 


11. The words “convicted, or in open Court confessed himself guilty of 
some criminal offence,” used in this Act, have acquired a technical 
meaning, and must be construed to convey the idea that the party has 
been convicted by a jury, or has in open Court, when charged upon an 
indictment, declined to take issue by the plea of not guilty, and con- 
fessed himself guilty. 

12. The admissions of an attorney, made in an answer to a rule to show 
cause why he should not be attached for contempt in failing to pay 
money into Court, which he wrongfully withholds, is not such a ‘‘con- 
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fession in open Court,” as is contemplated by the Act of April 8, 1871. 

18. Such admission cannot be considered technically as a confession, be- 
cause it is not voluntary as when one is charged on an indictment, and 
confesses his guilt in open Court, but, the respondent was compellable 
under heavy pains and penalties, to answer under oath. 


14. To allow his answer to be used as a confession to establish guilt, 
would be objectionable as a mean to compel him to criminate himself 
on oath, and for such an inquisitorial proceeding there is no precedent 
in the Courts of any country which enjoys the rights guaranteed by 
Maena Carta. Kane v. Haywood, 1. 


See Evidence, 


CONFLICT OF JURISDICTION. 


1. The Circuit Court of the United States, is not, in any sense, a foreign 
Court: its judgments and process bind proprio vigore, and create legal 
rights, which the State Courts are bound to recognize, and, will enforce 
when the estate or property, subject to the right, comes within their 
control, 


2. Executions issued from the United States Courts create a Hien from 
their zeste. 


8. Where a judgment was obtained, in the Circuit Court of the United 
States, and execution was issued thereon and levied upon the land of 
the defendant in said execution, and when a Sheriff had other execu- 
tions from the State Courts, against the same party, issued upon judg- 
ments, some of which were of lien before and others after, the teste of 
the execution from the Circuit Court, and the sheriff had levied upon 
and. sold the land of the defendant, held, that the plaintiffs in the exe- 
cution from the United States Court were entitled to the residue of the 
money in the hands of the Sheriff after satisfying the judgments of « 
prior lien to theirs, and that upon a rule in the Superior Court, the 
Judge should have ordered the application accordingly. Coughlan v. 
White, 102, 


CONSIDERATION. 


See ILLEGAL CONSIDERATION: 


CONSTITUTION CONSTRUED. 
Art. X. (Homesteap.) 

Horton v. McCall, 159. 
Ladd v. Adams, 164 
Johnson v. Crass, 167. 
Watts. v. Leggett, 197. 
Dellinger. v. Tweed, 206. 
Burns v: Harris, 509. 
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Art, LV., Sec. 14, (Excnanex or Cracuirs.} 


Howes v, Mauney, 218. 


Arr, IV., Sec. 12. (Durarion or 4 Courr.} 


State v. Adair, 298. 


ArT. IV., Sec. 10, (Supervisory Power.) 


State v. Beverly Jefferson, 309, 


Arr, IV., Sxc. 4. (Jupicran Power.) 


State v. Pender, 313. 


Arr, IV., Sec, 25. (Penpine Surrs.) 


Green v. Moore, 425. 


ArT. IV., Suc. 17. (Jurrsprorion or Propatre Courts.) 


Sprinkle v. Hutchison, 450. 


Arr, IIL, Sec. 14. (Passage or Privare Laws.) 


Arr. V., See. 1. (Taxatron—Equarton. ) 


Art. VIIL, Sec. 1. (Formation or Corporations,)} 


Appendix, 655, 


CONSTITUTIONAL LAW. 


Ts 


fake 
te 


os 


“The Governor shall nominate, and by and with the advice and con- 
sent ef a majority of the Senators elect, appoint all officers, whose offices 
are established by this Constitution, or which shall be created by law, 
or whose appeintments are not otherwise provided for, and no such of- 
ticer shal] be appointed or elected by the General Assembly.” Section 
10, Article 3, Constitution. 

The words contained in the above section of the Constitution, ““whose 
appointments are not otherwise provided for,” mean provided for by the 
Sonstitution, and the words “no such officer shall be appointed or elec- 
ted by the General Assembly,” are superadded as an express veto upon 
the power of the General Assembly, whether such office shall be estab- 
lished by the Constitution or be created by au Act of the General As- 
sembly. 

A public office is an agency for the State, and the person whose 
duty it is to perform that agency, is a public officer. Nor does it make 
any difference whether he receives a salary and fees and takes an oath, 
these being mere incidents and no part of the office itself. Nor is it 
material whether one act or a series of acts are required to be done. 


The Act of the General Assembly, passed April 6th, 1871, giving to 
the President of the Senate and the Speaker of the House of Represen- 
tatives, the power to appoint ‘all proxies and directors in all corpora- 
tions in which the State has an interest,” creates a public office and 
fills the same by appointment of the Legislature, It is, therefore, un. 
constitutional, 
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5. The power of the General Assembly to repeal an act, which bad beer 
passed since the adoption of the Constitution, and accepted by the Rail 
road Company as an amendment to their charter, discussed by Pearson 
C. J. Clark v. Stanley, 59. 


6. The power of the Courts to declare statutes unconstitutional is a high 
prerogative, and ought te be exercised with great caution; they should 
“not declare a statute void, unless the nullity and invalidity of the act 
are in their judgment placed beyond a reasonable doubt; and such rea- 
sonable doubt must be solved in favor of legislative action.” 


7. The Act of the General A:sembly of 1866~67, entitled ‘An Act rela 
ting to debts contracted during the war,” and allowing either party te 
show, on the trial, the consideration of the contract, and requiring the 
jury in making up their verdict to take the same into consideration, is 
not unconstitutional, King v. Wi & W. Rk. R. Co., 277. 


8. The Acts of the General Assembly, restoring to married women, their 
common-law right of dower, are unconstitutional, so far as they apply 
to marriages contracted prior to their passage, Wesson & Huating v. 
Johnsen, 189. 


See Dowrr. 
LlomMESTEAD, 


CONSTITUTIONAL CONSTRUCTION, 
1. The vower of the Legislature to confer criminal jurisdiction on the 


Chief Magistrates of towns and cities, stands on a different footing from 
the power to confer civil jurisdiction. 


2. By the 4th section of Article IV, of the Constitution, the judicial 
power of the State is vested in a Court for the trial of impeachments, a 
Supreme Court, Superior Courts, and Special Courts. The jurisdiction 
of Special Courts is défined by section 19 of the same Article. 


3. The Act of 1868~69, chap. 178, and chap. 2, ef the particular act, 
sec, 1, page 432, gives (among other officers enumerated) to Mayors, 
Superintendents of Police or other chief officers of cities and towns, 
power “to cause to be kept all laws made for the | preservation of the 
public peace,” &c.: and chap 3, sec, 1, of the same act gives them power 
to issue process for the apprehension of persons charged with any of- 
fence, and to execute the powers and duties conferred in this chapter,” 
but no final jurisdiction is given to them by any part of said act. 


4. The power thus given to the chief officers of towns, &c., can be sup- 
ported by the authority given the Legislature by the Constitution, to 
create Special Courts for cities and towns, and it can be no objection to 
the act in question, that it does not authorize these officers to try per- 
sons charged with misdemeanors, but simply to arrest and - bind them 
over. State v. Pender, 313. 


re 


5. The 22th section of Article 4 of the Constitution, which provides “the 


State shall be divided into twelve districts, for each of which a Judge 
shall be chosen, who shall hold a Court in each county, at least twice a 
year, to continue, for two weeks,” does not by express words, or neces- 
sary implication restrict the Legislature from passing an act authoriz- 
ing a Judge, under certain circumstances, to continue a Court longer 
than two weeks. 


CONSTRUCTION OF STATUTES. 


See Statures Constrvurp. 


CONSTRUCTION OF WILLS. 


See Wits, construction of. 


COSTS. 


iF 


Ww 


Where a party has a witness summoned in his behalf, and the said 
witness is in attendance upon the Court, but is neither sworn, tendered 
or examined: held, that according to the practice in this State, the at- 
tendance of said witness should be taxed against the party by whom he 
was summoned. 


Where a material witness had been summoned and is not present at 
the trial, but has theretofore been in attendance, and the question 1s 
made in apt time, the party summoning the witness, has the right to 
tax the attendance of such witness against his adversary only, in case 
of satisfactory proof of the materiality of the witness, and that his ab- 
sence Was on account of sickness or other sufficient cause. Loftis v. 
Raxter, 340. 


When an execution for costs, incurred in this Court, has been return- 
ed unsatisfied, and the party is insolvent and entitled to moneys, in the 
Clerk’s office of this Court, ordered, that the office costs be deducted 
from moneys so due him. 


Although such execution-debtor is adjudicated a bankrupt, it will not 
affect this conclusion, as theassignee guoad hoc, takes subject to all the 
equities of the bankrupt. Clerk’s Office v. Bank of Cape Fear, 214. 


COUNTER-CLAIM. 


1. 


2. 


To an action by an administrator, appointed before Ist July, 1869, 
on a note executed to himself as administrator for the purchase of land 
sold under a license from Court, a judgment, guando, obtained previous 
ly by the purchaser, against such administrator, is inadmissible as a 
defence, either by way off set-off or counter-claim. 


Whether such would be the case if there were no other debts against 
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the estate, and the defendant was certainly entitled to have the assets 
applied to his claim, guerée. Brandon vy. Allison, 582. 

In an action which was commenced before the C. C. P., a defendant 
cannot claim by way of set-off or recoupement, unliquidated damages 
arisirg out ofan executory contract. Terrell v. Walker, 244. 


The stipulations contained in a contract in these words, viz: A B 
contracts with C D to furnish, at Long Creek furnace, from 500 to 1000 
bushels of coal daily at 64g cents per bushel, to be measured at the pit; 
CD to furnish the timber gratis wherever he may sce fit, reserving 
eroves and fruit trees, and to advance to A B all the money, weekly, 
necessary to pay off the wood-choppers—eoal to be paid fbr on delivery 
at the furnace,” are dependant, and if, without fault on the part of the 
owner of the furnace, and without legal excuse, the other fails to deliver 
the quantity of coal agreed to be delivered, the owner of the furnace 
being sued for the value of coal, &c., furnished, may properly set up 
such failure by way of counter-claim. Burton v. Wilkes, 604. 


COUNTY BONDS. (Chatham.) 


I, 


9 


ats 


3, 


Whether the General Assembly possesses the power to forbid the 
the Board of Commissioners of a county to levy and collect a tax to 
pay an existing debt of the county, when such board is commanded to 
do so by the order of a Superior Court having jurisdiction of the mat- 
ter, and whether in such case the board must take the responsibility of 
deciding this question, so that, should the statute be held constitutional, 
the return would be responsive and sufticient—otherwise the persons 
composing the board subject themselves to fine and imprisonment for 
contempt, quere. 


The statute, however, of 1871, Acts of 1870-71, chap. 114, forbidding 
the Board of Commissioners of Chatham county. from levying or col- 
lecting any other tax except for the accruing current expenses of the 
county, is relieved from the imputation of being unconstitutional, for 
while forbidding the levying of a tax, the scope and effect of it is to 
empower the board to raise the necessary amount to discharge the lia- 
bilities of the county, outstanding at the time of the ratification of the 
act, by issuing, and selling in the market, coupon bonds, and a man- 
damus lies to compel the issuing and sale thereof to pay debts out- 
standing when the act was passed. 


The general rule is, that no return to a peremptory mandamus is suffi- 
cient except that it has been obeyed, but if a statute be enacted, after. 
such peremptory order, forbidding obedience and making obedience 
impossible, such new matter will, of necessity constitute, a sufficient 
return, provided the statute is constitutional and within the law-mak- 
ing power. 
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4, Per Pearson, C. J., arguendo; Hf the onlysproper construction of the 


statute is that the creditors of the county are put to the alternative of 
accepting coupon bonds, or be without remedy because the board are 
forbidden to devy or collect any tax except for accruing currentgex- 
penses of the county, thus making a direct conflict of power between 
the Judge of the Superior Court and General Assembly, as assumed by 
the counsel for each party, there would be much force in the objection 
that it impairs the obligation of contracts. 


But this construction is too narrow. and the ene first indicated is the 
true one, not only as warranted by the terms of the act, but by the well 
settled principle governing the construction of statutes, namely, that 
where a statute admits of two constructions, one of which is consistent 
with the Constitution and the other is questionable as violative of good 
faith and as tending to impair the obligation of contracts—in other 
words, if a thing may be done in a rightful way, or in a wrongful way, 
it shall be presumed to have been done in the rightful way. 


In this case, on the coming in of the return, setting forth the provi. 
sions of the statute under consideration, the Court below should have 
modified the order so as to require the board to raise the money in the 
mode provided, for the act being constitutional, protected the board 
from the charge of contempt. 

Ordinarily the successful party is entitled to costs of this Court, but 
they are refused in this case for peculiar reasons. Sedberry v. Com- 
misstoners of Chatham, 486. 


CONTEMPT. 


See ATroRNEY, passim. 


CONTRACT. 


See ILLEGAL CONSIDERATION. 


td 
ConpitTions PRECEDENT, 
LIcENSE, 


CONTRIBUTION BETWEEN LEGATEES. 


See Wiizs, construction of. 


CONTRIBUTORY NEGLIGENCE, 


See Carriers oF PASSENGERS. 


CONVICT. 


See Expenses or CoNveyine Convicts. 
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CONVICTION. 


See ATrorNEy, 


CREDIBILITY. 


See Criminat PRoceEepines, 


CREDITOR AND DEBTOR, 


See Accorpd snp SATISFACTION, 


CREDITOR AND SURETY, 


See Surety. 


CRIMINAL PROCEEDINGS, 


1 


When a defendant in an indictment entered into a recognizance for 
his appearance at a term of the Superior Court, and he appeared at said 
term and the cause was continued, but he was required to enter into 
bond for his appearance at the succeeding term, which he failed to do, 
and departed without leave of the Court; Ae/d, that he might be called 
out on a subsequent day of the term and the failure noted upon the re- 
cord. 


In such cases it is not regular to enter a judgment nisi, ‘A recogni- 
zance is a debt of record, and the objectfof a sire facias is to notify the 
cognizor to show cause wherefore the cognizee should not have exe- 
cution of the sum thereby acknowledged. No judgment of forfeiture is 
required before issuing a scire facias. State v. Smith, 620. 


Where a State’s warrant was issued against several persons, one of 
whom was not arrested, but went before a Justice of the Peace and 
entered into a recognizance to appear at a future time, and failed to 
appear, and the Justice afterwards re-issued said warrant, without any 
special command endorsed thereon: held, that the person who had en- 
tered into the recognizance, could not be arrested on said warrant. 
That the warrant was functus officio, and that the officer acting under 
it wasa trespasser. State v. Queen, 615. 


No appeal is allowed on the part of the State, where a general ver- 
dict of not guilty has been rendered, State v. Phillips, 646, 


Where a Judge in charging a jury used this language, to-wit: “Ifher 
character, (referring to a witness,) is of ordinary respectability, you 
will take her testimony to be true, unless she is fully and thoroughly 
contradicted,” itiserroneous, It is the province of a jury to pass upon 
the credibility of a witness, and the weight ef testimony, and al- 
though the witness may be never so reputable, yet, where there is a 
conflict of testimony, the Court cannot tell a jury that they must take 
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the testimony to be true. Such a charge is in violation of the Act of 
1796. 


6. Nor is this error corrected, where the Judge in a subsequent part 
of the charge uses language, in referring to the same witness, suscepti- 
ble of two constructions, State v. Parker, 624. 


7. When an assault and battery was committed on the 12th day of March, 
1869, and a bill of indictment was sent and found a true bill on the 17th 
day of April, 1871; held, that the statute of limitations was a bar 
to the prosecution, notwithstanding a warrant was issued on the 12th 
day of March, 1871, tried on the 17th of April, and dismissed at the 
prosecutor's cost. 


8. The law is well settled, that a person born on the first day of the year 
will be twenty-one years of age on the last day of the year, and on the 
earliest moment of the day. For sueh purposes the law does not re- 
gard the fractions of a day. State v. Mason, 636. 

9. Upon the rendition of a verdict of not guilty against a defendant in 
an indictment, he is entitled to his discharge, nothing more appearing 
against him. 

io. A Judge has no right to set aside a verdict of not guilty, nor to 
grant a new trial, on the motion of the State. 


11. An appeal cannot be taken on the State docket from an interlocutory 
order or judgment. 


12. Where a matter involves the power of the Superior Court and error 
in its exercise, a3 where in a capital case, a Judge improperly dis- 
charges a jury, and refuses to discharge the prisoner; the record of the 
Court below may be brought up for review by a writ of certiorari in 
the nature of a writ of error. Art. 4, sec. 10 Constitution. 


13. Insnch case the proper course is to ask for a rule to show cause 
why the writ should not issue, and as a foundation for the order, the 
Court will require a y etition in due form. 

14. Ina trial for a capital felony, the Judge, for sufficient cause, may 
discharge a jury and hold the prisoner for another trial ; in which case, 
it is his duty to find the facts and set them out on the record, that his 
conclusions upon matters of law, arising upon the facts, may be re- 
viewed by this Court. 


15. It is the duty of a Judge to be personally present in Court, and to 
find, judicially, the facts upon which his conclusions are based. Judi- 
cial power cannot be delegated. Where, therefore, a J udge is absent, 
from the Court, and telegraphs to the Clerk to discharge a jury, and 
the Clerk so does; held, to be error and the prisoner in such case is 
entitled to his discharge. State v. Jefferson, 309. 


16. In an indictment for a misdemeanor, a defendant has a right to chal- 
lenge a juror for cause, and this right is not confined to capital cases. 
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17, Where a defendant proposes to challenge a juror for cause—and the 
judge announces generally that such challenges are “unusual,” except 
in capital cases—it is not necessary that the defendant should name 
the particular juror, nor assign a special cause. 


18. The supposed analogy between a canse of challenge and an excep- 
tion to evidence does not exist. State v. Fulton, 682. 


19, Therefore, sec 397, C. C. P., which authorizes a Judge, “in case the 
term of a Court shall expire while atrial for felony, &c., is in progress, 
to continue the same as long as may be necessary for the purposes of 
the case,” is not unconstitutional, 


20. Where a witness, in a case of homicide, stated to another person 
that she had received several severe wounds, and believed she would 
die, and desired a neighbor to bé’sent for; that she wanted to ‘tell all 
about it, and who did it;” Aeld, that such statements were competent as 
confirmatory testimony, and the fact that the witness said she would 
die, would furnish no ground for their exclusion. 


21. It is competent for a magistrate to state what a witness swore be- 
fore him in regard to the homicide, although he afterwards committed 
the statement to writing. Such statement could only be referred to, 
to refresh his memory, and was properly treated as a memorandum. 


22. Where one of the prisoners in this case was present and heard a 
conversation betwecn the magistrate and his (prisoner’s) father, and 
saw the confusion of the father when a certain statement was made in 
regard to the principal State’s witness; Aedd, that this fact was admissi- 
ble as confirmatory testimony. 

28. Afier jurors are sworn, but before they are empannelled, it is com- 
petent for the Court to allow a challenge forcause. State v. Adair, 298. 


24, The power of the Legislature to confer criminal jurisdiction on the 
Chief Magistrates of towns and cities, stands ona different footing from 
the power to confer civil jurisdiction. 


25. By the 4th section of Article IV. of the Constitution, the judicial 
power of the State is vested in a Court for the trial of impeachments, a 
Supreme Court, Superior Courts, and Special Courts. The jurisdiction 
of Special Courts is defined by section 19 of the same Article. 

26. The Act of 186869, chap. 178, and chap. 2, of the particular act, 
sec. 1, page 432, gives (among other officers enumerated) to Mayors, 
Superintendents of Police or other chief officers of cities and towns, 
power “to cause to be kept all laws made for the preservation of the 
public peace,” c&e.; and chap 3, sec. 1, of the same act gives them power 
to issue process for the apprehension of persons charged with any of- 
fence, and to execute the powers and duties conferred in this chapter, 
but no final jurisdiction is given to them by any part of said act. 
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27. The power thus given to the chief officers of towns, dc., can be sup- 
ported by the authority given the Legislature by the Constitution, to 
create Special Courts for cities and towns, and it can be no objection to 
the act in question, that it does not authorize these officers to try per- 
sons charged with misdemeanors, but simply to arrest and bind them 
over, 

28. There is nothing in the Constitution, taken altogether, prohibiting 
the Legislature from giving to cities and towns the power of selecting 
and designating their chief officers. State v. Pender, 318. 


CRIMES. 


See Criminat Action. 


CRIMINAL ACTION, 


1, The owner of land in an incorporated town, may lawfully remove a 
house from one part of his land to another, notwithstanding that, on 
petition filed for the purpose, the town authorities have ordered the 
laying out of a street on that portion of the land to whieh the house 
was removed, the street not having been actually laid off and located 
prior to such removal, and the owner of the land not having notice of 
the petition. 

2. Whether, in such case, land can be taken without just compensation, 
quere, but it certainly cannot be taken to subserve private interests, as 
when an inhabitant seeks to cause a street to be located on the land of 
another, because it will facilitate such applicant in the erection of a 
store to be used for his private benefit. Statev. Whitaker, 630, 


3. The turkey is a domestic animal; therefore, when a bill of indict— 
ment charges that ‘‘A B, one turkey of value of six pence, of the gooda 
and chattels of C D, feloniously did steal, take, and carry away ;” held, 
that such indictment is sufficient in law. 


4. Distinction between stealing domestic animals, and animals fere na- 
ture stated by Boyngn, J. State v. Turner, 618. 

5. The object of the Act of 1865-66, entitled “An Act to prevent will- 
ful trespass on lands,” d&c., was to keep off intruders, and to subject 
them to indictment if they invaded the possession after they had been 
forbidden. 

6. A forcible trespass ‘is a high-handed invasion of the actual possession 
of another,” he being present, the title is not drawn in question. 
Where a person who had made an entry, believing a tract of land to 

be vacant, and had procured a warrant of survey, and, under said war- 
rant of survey, had entered upon the land ih the possession of another; 
held, that although the land was not vacant, yet that such person 
could only be guilty of a civil trespass and not a forcible one, as above 
defined. Statev. Hanks, 612. 
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%. Two persons may be charged in the same bill of indictment with re- 
tailing contrary to the statute, and one of them may be convicted and 
the other acquitted. 


8. When one contracts to sell a gallon of spirituous liquor, and a por- 
tion, viz: less than a quart, is delivered at the time of the contract of 
sale, and afterwards the money is paid and three-quarts delivered, and 
subsequently the remainder of the gallon ; held, that this is not a viola- 
tion of the statute, unless it was an artifice to evade the law, and such jn- 
tent was a question of fact, which ought to bave been submitted to the 
jury. . State v. Simmons, 622. 


9, Tf one, by trick or contrivance, gets possession of the goods of an- 
other, and the act be done in such a way as to show a felonious inten- 
tion to evade the law, he is guilty of larceny, as where in addition to other 
instances, stated in State v. Deal, 64 N. C., one snatches money from 
the hands of aman, and immediately escapes to evade the process of 
law. State v. Henderson, 627. | 


CURING ERROR IN CHARGE, 


See CrimtnaL Procrepinas, 6. 


INSURANCE, 


DAMAGES. 


See INJUNCTION. 


DEATH CAUSED BY NEGLIGENCE. 


See CARRIERS OF PASSENGERS. 


DEATH OF A PARTY TO A RULE. 


See SHERIFF. 


DEBT. 


See ADMINISTRATORS AND EXECUTORS. 
TLLEGAL CONSIDERATION: 


DE BONIS PROPIIS. 


See ADMINISTRATORS AND EXECUTORS. 


DECEIT AND FALSE WARRANTY. 


See WARRANTY. 


DEED, ESTOPPEL BY. 


See Esrorret, 
Trust Esrarss. 
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DEED, OPERATION OF. 

1, A deed for land, when registered, has all the force and effect of a 
feoffment at common law with livery of seizin and a declaration of uses 
thereon. 

2. By the policy of our statutory law, a bastard stands in such relation 
to his mother, that the relationship between them is a sufficient consid- 
eration to raise a use, aliter as to the father, 

3, <A registered deed from a mother to her bastard child, is valid and 
conveys the title, either, as having the same operation as a feofiment 
with livery accompanied with a declaration of the use, or, as a cove- 
nant to stand seized to uses. 

4. Since, as well as before, the statute of uses, 27 Hen., 8, no actual 
consideration is necessary to raise a use in conveyances operating by 
transmutation of possession as fine, feoffment, dc., anda deed to lead 
or declare the uses, was only necessary to prevent a resulting uae, aris- 
ing to the conusor, feoffor, &c. 

5. Here, as registration supplies the place of a feofiment with livery, the 
deed has the effect to lead the uses, and thus rebuts the resulting trust. 

6. Whether the question of a lack of consideration is open to any but 
creditors and purchasers for value, guwere—per Reapx, J. it is not. 


lyey v. Granberry, 224. 


DEFAULT AND ENQUIRY. 

1, Ajudgment by default for want of an answer, admits that the plain- 
tiff has a good cause of action, and that he is entitled to some damages. 

2. In such case, if the plaintiff’s claim for damages is certain or can be 
rendered certain, by mere computation, there is no need of proof, as the 
judgment by default admits the claim—hbut when the measure of dam- 
ages is uncertain, the assessment must be made upon proof—and the 
onus as to the amount is upon the plaintiff. 

8, Therefore, where there was a judgment, by default, in a suit on a con- 
stable’s bend, the plaintiff must.prove that the debtors were solvent, 
and the amount of damage sustained by the constable’s not using pro- 
per diligence in collecting the claims placed in his hands. Parker v. 
Flouse, 374. 


DEFECTIVE TITLE. 


See InjUNCTION. 


DEFENDANT ACQUITTED, EFFECT, OF. 


See Criminal Procerpines. 7, 8. 


DEMAND. 


See Morreace, 


DEMURRER. 
See Copxr—Preapine, 10, 12, 17, 18. 


DESCENDED ESTATES. 


See ConLatTERAL PDxEscEeNntTs. 


DEVASTAVIT. 


See ADMINISTRATORS AND EExecutrors, 16. 


DEPENDANT STIPULATIONS, 


See Conpirions PrRucEeDENT. 


DEVISE. 


See Wits, construction of, 


DILIGENCE, 


See Finvuctary, 


DISBARRING AN ATTORNEY. 

1. Ina proper case, on a rule against an attorney to show cause why 
his name should not be stricken from the roll, this Court, prior to the 
act of the: General Assembly, ratified April 4th, 1871, possessed the 
power to make such rule absolute, and would have felt it their duty to 
have taken that course. 

2. By the proper construction of that Act, this Court is shorn of its 
power to disrobe an attorney, except in the single instance, where he 
has been indicted for some criminal offence, showing him to be unfit to 
be trusted in the discharge of the duties of his profession, and upon 
such indictment has either been convicted or pleaded guilty. 

9. The Act of 1871 fails to provide any power to be used in the stead 
of the former power of the Court, and so, is a disabling and not an ena- 
bling statute. Kane v. Haywood, 1. 


DISCHARGE, 
See CrirminAt PRocEepiyes, 9, 
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DISSENTING OPINIONS. 
Dellinger v. Tweed, 206. (Parson, C.J., and Ropmay, J.) 
Kingsbury v. Flemming, 524. (Reape and Diox, J.) 
Mason v. Williams, 564. Prarson, C. J., and Diox J.) 
Sutton v. Askew, 172. (Dick J.) 
Watts v. Leggett, 197. (Ropmay, J.) 


DISTRIBUTION, 


See ADMINISTRATORS AND EXECUTORS, 


DOCKETING JUDGMENTS. 


See Practice—Cope, 25. 


JUDGMENT, 2, 


DOWER. 


Li 


ot 


3s 


Previous to the statutes of 1866-67, and 1868-69, purporting to re- 
store to married women the common-law right of dower, the wife had 
only an inchoate right of dower, in the lands of her husband, subject 
to be defeated at any time, by the husband’s conveyance, 


When land was acquired, and a marriage was contracted, previous to 
the statutes aforesaid, Aeld, that these statutes cannot affect the rights 
of the husband, nor restrict his power of alienation, nor confer upor 
the wife any right of dower, which she did net have before, 

Whether it is competent for the General Assembly to give a married 
woman a right of dower in land acquired after the passage of the stat- 
utes referred to, although the marriage took place before that time, 
quere? 


An agreement to pay a married woman a certain sum of money for 
her right of dower in the land of her husband, when the land was ac- 
quired, and the marriage was contracted before March 2d, 1867, is void 
against creditors, for want of consideration. 


It would seem that before a married woman can set up her consent, 
as a consideration to support a contract, to give her a part of the pur- 
chase money for a tract of land, sold by her husband, it ought to ap- 
pear that she had released her right of dower or covenanted against in- 
cumbrances; and, guere, whether, in any case, it could depend upon 
parol evidence, and whether the contract must’ not be set out in the 
deed, and appear to be fair and reasonable. Sutton v. Askew, 172. 


The Acts of the General Assembly, restoring to married women, their 
common-law right of dower, are unconstitutional, so far as they apply 
to marriages contracted prior to their passage. Wesson & Hunting v. 
Johnson, 189, 
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7. Where a contract was made for the sale of land, and a bond was given 
to make title upon the payment of the purchase-money, and a portion 
of the purchase-rmoney being unpaid, an action was brought by the 
vendor against the vendee, to sell the lands for payment of the balance 
due, held, that in such action, the wife of the vendee was not a proper 
party, if the marriage took place prior to March 2d, 1867; aliter, if the 
marriage took place subsequent to that time. 


8. The wife of a purchaser, who holds lands under a bond for title, has 
a contingent right of dower to the extent of the payments made by 
her husband. Bunting v. Foy, 182. 

9, A claim for dower, under the Act of 1867, set up in 1872, the husband 
being still alive, cannot be sustained. 

10. A demand for dower is a special proceeding, returnable before the 
Clerk, Feltonv. #lhiot, 195, 

il. Upon the death of a man seized in fee of land, leaving a widow and 
minor children, without having had a homestead laid off, the double 
rights of dower and homestead, do not attach together stmul et semel, 
either in the widow or widow and children, but dower having been as- 
signed to the widow, the children are only entitled to a homestead sué 
modo, i, @., a present interest, the enjoyment of which is postponed 
until after the death of the dowress. 

12, The manifest purpose of the Act of 1868-'69, chap. 187, is to prevent 
the widow and minor children from being prejudiced, by the omission 
of one entitled to a homestead, to cause it to be laid off in his life-time. 
It cannot be supposed that the effect of the statute is to go beyond the 
Constitution, when its professed object is to carry into effect its provi- 
sions, Watis v, Leggett, 1977. 


DUTY OF CARRIERS. 


See CARRIERS OF PASSENGERS, 


EASEMENT. 


See LroEnsx. 


EJECTMENT. 


See Tenants AND TENANCY, 


ENTITLED TO A DEMAND. 


See MorTGAGE. 


ENTRIES. 


See Evipence, 10, 17. 
EsTroPPe., 4. 
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EQUALITY. 


See Witts, construction of, 1, 5. 


EQUITABLE DEFENCE, 


See Fraun. 


EQUITY JURISPRUDENCE. 


Ly 


Where one, who stands in the position of a guast mortgagee of land, 
sells the same to a purchaser with notice of the equity of the quasi 
mortgagor, such purchaser takes subject to such equity. 


Where one T handed to B certain papers which would enable the 
holder to procure certain tracts of land, receiving from B certain de- 
preciated currency with the understanding that he should take out the 
grants in his own name, and whenever T paid him $750.94 in green” 
backs B should convey to T; and B took out the grants in his own 
name and sold and conveyed certain of the tracts to G with notice of 
his trust to T; held, that T had an equity of redemption, and that the 
purchase money paid by G to B should be regarded as paid by T to B 
in redemption ; held further, that a purchaser of the land from T before 
any of those transactions, is entitled to take the place of T and succeeds 
to his equitable rights. 


EQUITY. 


See Pracrice 1x Eeviry. 


EQUITY PRACTICE, (Formrr.) 


See Pracrice—Surreme Court, 4, 5, 13, 15, 16. 


ERROR CURING. 


See Jupar’s Crares, 12, 15, 16. 


INSURANCE, 5. 


ESTATE OF MORTGAGEE AND MORTGAGOR, 


See Morreage. 


ESTATES, SETTLEMENT OF. 


See ADMINISTRAPORS AND Exxrcurors. 
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ESTOPPEL. 


1, 


No estoppel of record is created against one not a party to the record, 
even though he had instigated the trespass, on account of which the ac- 
tion was brought, aided in the defence of the action, employed counsel, 
introduced his deeds in evidence and paid the costs, and though he 
and the present defendant claimed by deeds under the present tres 
passer, 


The principle of estoppel by record, by which an end is put to litiga- 
tion, and parties and privies are concluded, and cannot be heard to 
make averment contrary to the finding of a jury, fixed by judgment 
in regard to a fact precisely put in issue, underlies and is acted upon in 
all modes of procedure, and while, under our present system the com- 
plaint and answer are usually so diffuse that an issue is seldom joined, 
with a precision, which is required to work an estoppel; yet when the 
complaint .avers title in the plaintiff, the answer admits possession, 
denies the title of the plaintiff, and sets up title in the defendant, a ver- 
dict and judgment will conclude the parties and privies in respect te 
the title as completely as a verdict and judgment in the old action 
of trespass guare clausuin fregit, where the only plea was iberwm tene 
mentum, 


The action for land under the C. C. P, differs, in this respect from 
the old action of ejectment, in which the parties are charged and there 
is no estoppel because of the generality of the pleading in this: in ah 
action for land the defendant, if he does not intend that his action shall 
try the title, should merely allege that he is entitled to the possession, 
and that the defendant withholds it, and so if the defendant does not 
wish the title concluded by the action, should merely deny the allega- 
tions in the complaint so as to make his answer, in effect, a plea of 
“not guilty.” 

Entries of ages of pupils as shown by a common school register, 
while not admissible to prove the ages, is yet competent as an inde- 
pendent circumstance to corroborate the testimony of a witness as to 
age. falls v. Gamble, 455. 


One who has, and knows he has title to property, who is present at 
a sale of it as the property of another, and who, when it is publicly an 
nounced before the bidding commences, that all persons claiming the 
same are requested to make known their ‘claims, remains silent is es- 


topped afterwards from setting up his title against a purchaser for 
at said sale, | 


One who accepts a deed for property, and claims and acts under it, 
knows all the facts constituting title, and intends to hold under it ifhe 
can, has such knowledge as the law intends by that term, and every 
reason applies why it should not be disclosed, which applies in the 
very rare case of absolute knowledge that the title is good. 
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There is a qualification of the rule to the extent, that the true owner 
must mean for the purchaser to act upon his representations, but one 
comes within this qualification even, who, by his conduct, whether it 
be fraudulent and malo anime or simply negligent and omissive, gives 
others reasonable ground to believe that he has no claim (for in this 
connection title and claim are synonymous) to the property, and such 
others do so believe and act on such belief. 


Not only the uberrima sides but that simple bona fides which the law 


exacts from every man, required the true owner to make known his 


claim at said sale or never; he should have given all bidders the ad- 
vantages he possessed from his exclusive knowledge, his omission to 
do so amounted to a negligence which imperilled the interests of others 
and gave him an unfair advantage over them, enabling him, if he could, 
to buy low, and thereby secure an indisputable title, or, if another eut- 
bid him, to fall back on his reserved claim. 


The registry of the plaintiff's title did not, per se operate as notice to 
the purchaser. Afasonv. Williams, 564, 


10. One claiming under a deed is not estopped by it, to show that 


it; 


his bargainor did not have title at a time anterior to the delivery of 
his deed, 


No estoppel arising from a sheriff’s deed is fed by an after acquired 
interest—hence when A had no title to land sold under execution 
as his property, so that nothing passed at the time by such deed, one 
who afterwards takes a deed from the defendant in such execution is 
not estopped to show that in fact his vendor had no title at the date of 
the execution sale. 


12. Neither is such second vendee estopped to show want of title as 


above stated by any rule of practice ; as the rule that when both par- 
ties claim under the same person, neither shall be permitted to deny 
his title has been adopted for the purpose of aiding the administration 
of justice by dispensing with the necessity of requiring the proof of 
original grants and mesne conveyances, and after the rule has effected 
this purpose it is functus officio, and the matter is then open in regard 
to the tithe subject to the doctrine of estoppel, and such other princi- 
ples as may be applicable. Frey v. Ramsour, 466. 


18. The rule is, that when one, by his conduct, unintentionally, gives 


another reasonable ground to believe that a certain state of facts exists 
and the other acts on the belief so induced, that he will be damaged if 
it is not true, the person so inducing is estopped as to the other, after- 
wards to deny the existence of such a state of facts. Miller v. The 
Land and Lumber Company, 508. 
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ESTOPPEL—PRACTICE. 


{. The principle that a tenant cannot dispute his landlord’s title is in full 
force, but a tenant was never prevented from showing an equitable 
title in himself, or any facts which would make it inequitable to use 
his legal estate to deprive him of the possession. . 

2 For this purpose, formerly, the tenant was driven into equity, but 
under the present system, the tenant in such cases can avail himself of 
such equitable defence by his answer. 


8. Ifsuch a defence cannot be set up ina Superior Court, it cannot be 
anywhere, as we have no separate Courts of Equity. 


EVIDENCE. 

i, Where a note was given in 1863, payable two years after date, and 
tobe paid in the current funds of the country when due ; hetd, that the 
Act of 1866-67, which raises the presumption that all contracts to pay 
money, made during the war, were intended to be payable in Confede- 
rate money, cannot apply where the writing itself shows a different in- 
tent, When the contract is to pay so many dollars, evidence may be 
received to show that the real agreement was to pay in some other 
money than Confederate currency. 


2. When the makers of a note, given fer the rent of land, set up as a de- 
fence to the action, that the payees in said note had no title to the land 
and no right to lease the same, and it was replied, that the guardian of 
the real owners of the land had, since the lease was given, ratified the 
same by receiving payment, and had entered a retrazt/ in a suit brought 
against one of the occupants under the lease; Held, that such replica- 
tion was sufficient to defeat the defence relied on. 


3, The mere fact that there is a paramount title outstanding, or a claim 
set up against the tenant by the true owner, will not authorize him tc 
dispute the title of his landlord. He must have been compelled to make 
gome payment to the true owner, to avoid an eviction, and such pay- 
ment is regarded as a payment to the landlord, and to be deducted from 
the rent. 


4, Ifa note be given for the lease of a tract of land, and it appears that 
the purpose of the lease was to raise food for laborers employed to 
make iron for the Confederate Government; Aeld, that such a note is 
not illegal and void on that account, the Courts cannot take into con. 
sideration such indirect and remote consequences. 


5, Where, in an action upon such note, one of the plaintiffs is intro- 
duced as a witness, and it is proposed to ask him whether he did 
not know the purpose of the lease; Aeld, that such question is immate. 
rial, as it could make no difference whether the plaintiffs knew, or 
did not know, the purpose of the lease. McKesson v. Jones, 258. 
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6. Where the defendant gave a receipt to the plaintiff for all the fish- 
ing materials, and “apparatus owned by W. & H.,” it is competent 
for plaintiff to show that defendant represented that all of said 
seine, &c., was at a particular place, as such evidence tends to show 
where plaintiff was to receive the articles purchased. 

7. Where the complaint alleges no fraudulent representation in the sale 
of personalty, it is proper to charge the jury that. plaintiff is not en- 
titled to recover for a fraudulent representation, as there is no such 
issue raised by the pleadings. 


ae 


It is not error to refuse any instructions asked upon an hypotheca- 
tion of facts. 

Where the defendants contracted to sell to the plaintiff all the fishing 
materials belonging to them as a firm, and removed a part thereof, 
the plaintiff is entitled to recover the value of the part thus removed, 
whether the removal took place befere or after the sale. Wéson v. 
Holley, 40%. 

10, It is not eompetent for a co-debtor to offer in evidence, an entry 
in writing, of a payment of a debt, made by another co-debtor, who 
died prior to the institution of a suit, to recover the debt. 

li. Such an entry is the simple declaration of the debtor that the 

claim was paid, which has neither the solemnity of an oath, nor the 

test Of a cross-examination, whether objectionable, also as made in 

the debtor interest, guere. Morgan v. Hubbard, 394. 


sO 


12, If on the trial of the issue of devastavit vel non, the will is at- 
tacked on the ground of undue influence and false representations 
whereby, the testatrix as declared in the paper-writing propounded, 
was induced to believe that. all of her relatives had joined in pro- 
ceedings to declare her a lunatic, it is competent for the caveators 
to introduce the record of such proceedings to show that only a por- 
tion of the next of kin had instituted them. Zawrence v. Steel, 584. 


13, Where there are two plates upon a railroad for the reception of 
freight, one called the depot proper, the other a platform a half mile 
distant from the depot proper, where heavy and bulky articles were re- 
ceived and deposited for shipment; and there was evidence tending 
to show that a quantity of cotton, (the subject. matter in controversy) 
had been delivered at the platform ; held, that under the circumstances 
of this case, defendants had a right to ask a witness the question, 
“(Where was the customary place to deliver cotton to the W. C. and R. 
R. B.,. in Charlotte?” and also the question, ‘where was the Railroad 
depository of cotton :” and that it was erroneous. in the Court to ex- 
elude such testimony. Homesly v. Elias, 330, 

14, When the proprietor of lands, who, for the purpose of draining the 
same, shall construct a ditch, drain or canal across a public road, it: 
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shall be the duty of the said proprietor to build a bridge over said 
ditch, carnal, &c., and keep the same in repair, Revised Code, chap. 
101, sec, 24. 

15. Such duty is not incumbent apon the overseer of a public road, 
Therefore, when a civil action was brought against such overseer to 
recover damages alleged to have been incurred in consequence of his 
negligently permitting a bridge over a canal to become unsafe and in 
bad condition ; Ae/d, that it was competent for him to show that the 
canal had been dug across the public road by the proprietor of the 
land adjacent thereto, and for the purpose of draining the same, and 
that a bridge had been built over the canal, by the proprietor of the 
land, and had been kept up by him for several years. Nodles v. Langly, 
287. 

16. Where the defendants in an action of debt upon a promissory note, 
given in 1862, proposed to prove that the consideration of the note was 
Confederate money, and that fact was admitted by the plaintiff in the 
action; Aeld, that such evidence was immaterial. 

17. Under the ordinance of 1865, and the Act of 186667, a party to an 
action has a right to show that the consideration of the note sued on 
was property, and the value of the property; and when moncy was 
borrowed, to rebut. the presumption of law, by proving that it was 
not to be paid in Confederate exrrency, but in some other money or ar- 
ticle. 

18. Evidence cannot be introduced to contradict or vary a written con- 
tract, except in the cases authorized by the Acts of 1866-67, The 
general rule of evidence in reference to such contiacts being still in 
force with the’ exceptions stated. Terrell v. Walker, 244. 


19. Where it appears to this Court that the Judge below, has, from the 
statement of the appellant, the objections of the appellee and his own 
notes, been enabled to make out a case containing the substantial merits 
of the controversy, the appeal will not be dismissed, although there 
was great irregularity in the proceeding below. 

20. Nor will the appeal be dismissed, because the statement of the Judge 
below, (Judge Henry) was made out of the District in which the case 
was tried (9th,) unless the record shows that the appellee demanded to 
be present, and that by reason of his absence, he was prejudiced, espe- 
cially when the error consists in the rejection of material and compe- 
tent evidence. 

21. This Court is disposed to extend liberality in matters of appeal- 
practice, as the profession have not yet become familiar with the new 
system. 


22. If, at a sale of a vested remainder in slaves, a proclamation is made, 
that if the purchaser did not get the slaves, they were not to be paid 
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for, if is competent and relevant on a trial in an action on the note 
given by the purchaser, for the vendor to show that his title to such 
remainder was a good one at the time of the sale by the purchase of 
outstanding interests, or otherwise, notwithstanding that the slaves 
themselves were emancipated before the life-estate fell in, 


23. At such a sale, (August, 1861,) it is evident that the parties did not 


contemplate emancipation, nor act or talk with reference to such a re- 
sult; and this is clearly manifested by the terms of the bill of sale 
thereat, which embraced the contract between the parties, and which 
is in these words: “Received of J. O. W., by note, $1,620, his bid for 
the interest of J. H. W., dec’d, in two negroes, * * * * * * 
* * * * we warrant the title of said negroes, as to the interest ex- 
pressed, unless recovered from the estate of J. H. W., by M. H. W., 
who forbid the interests mentioned to be sold, and in case said recov- 
ery is made by the said M. M. W., then the note of the said J. O. W.; 
shall not be recoverable. 


24. Ifthe legal title tosuch remainder was in the intestate at his death, 


it passed by the sale tothe purchaser, and he is bound for the purchase- 
money. Whitesides v. Williams, 141. 


25. Upon the trial of an issue involving the value of a jackass, it is com- 


petent to prove his reputation. McMillan v. Davis, 539, 


EVIDENCE—CRIMINAL. 


1. 


The confessions of a prisoner ought to be received with great cau- 
tion, and unless they are free and voluntary, and without fear produced 
by threats, or inducement of temporal advantage, ought to be rejected. 


The examination of a prisoner as to his own guilt, taken before a 
committing magistrate, is not admissible in evidence, when the state- 
ment is made under the constraint of an oath, and therefore, not vol- 
untary. The objection to the admissibility of such evidence, is much 
stronger, if the prisoner be under arrest. 

To authorize the introduction of parol evidence as to confessions of 
a prisoner, taken before an examining magistrate, it must appear affirm- 
atively that there was no examination recorded as required by law. 


4, Under the Act of 1868~69, ch. 178, the prisoner is entitled to the 


benefit of counsel, and before his examination, it is the duty of the mag- 
istrate to inform him of the charge against him, and “that he is at lib- 
erty to answer any question that may be put to him, and that his re- 
fusal shall not be used to his prejudice.” Such examinations are judi- 
cial confessions, and the policy of the law requires them to be taken 
under the protecting caution and oversight of the judicial officer-—this 
caution is an essential part of the proceedings, and must be given to a 
prisoner under arrest, to render his examination admissible in evi- 
dence. 
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5. The reason of the statute extends to an inquisition by a coroner, In 
this respect, he is an examining magistrate. 


6, When a prisoner is brought before a coroner while he is hojding an 
inquisition, and after witnesses had been examined, a post mertem ex- 
amination made, and a verdict entered up, in answer to a question ask- 
ed by the foreman of the jury ‘‘confessed,” Held, that although, after 
the first question was put, the prisoner was cautioned by the coroner 
not to answer, the caution came too late, to afford the protection which 
the law requires, and the confession was inadmissible. 


When a physician was examined as a witness, and stated that he had 
examined the prisoner, and was of opinion that she had been delivered 
of a child within three or four days, and it was proposed to ask him 
‘whether, from his experience and knowledge of females, in three or 
four days after the delivery of a child, and under the circumstances de- 
tailed by the evidence, the prisoner was in a frame of mind to give an 
intelligent answer or know what she was talking about ;” held, that the 
question was proper and ought to have been allowed. State v. ai- 
thews, 106. 
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8. The 12th section of Article 4 of the Constitution, which provides “the 
State shall be divided into twelve districts, for each of which a Judge 
shall be chosen, who shall hold a Court in each county, at least twice 
in each year, to continue for two weeks,” does not, by express words, 
or necessary implication, restrict the Legislature from passing an act 
authorizing a Judge, under certain circumstances, to continue a Court 
longer than two weeks. 


9, Therefore, sec. 397, C. C. P., which authorizes a Judge, “in case the 
term of a Court shall expire while a trial for felony, d&c., is in progress, 
to continue the same as long as may be necessary for the purposes of 
the case,” is not unconstitutional. 


10, Where a witness, in a case of homicide, stated to another person 
that she had received several severe wounds, and believed she would 
die, and desired a neighbor to be sent for; that she wanted to “tell all 
about it, and who did it;” held, that such statements were competent as 
confirmatory testimony, and the fact that the witness said she would 
die, would furnish no ground for their exclusion. | 


11. It is competent for a magistrate to state what a witness swore be- 
fore him in regard to the homicide, although he afterwards committed 
the statement to writing. Such statement could only be referred to, 
to refresh his memory, and was properly treated as a mernorandum. 


12. Where one of the prisoners in this case was present and heard a 
conversation between the magistrate and his (prisoner’s) father, and 
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saw the confusion of the father when a certain statement was made in 
regard to the principal State’s witness; held, that this fact was admissi- 
ble as confirmatory testimony. State v. Adair, 298. 


18. It is settled, that a witness who swears to the general bad character 
of another witness, may, upon cross-examination, be asked to name the 
individuals, who had spoken disparagingly of the witness, and what 
was said. This is every day practice. There is a difference between 
an examination in chief and a cross-examination, when the party en- 
deavoring to sustain the witness, whose general character is attacked, 
may go into particulars as to persons, and what they said. 


14. When a witness was called, to impeach the character of another wit 
ness, and stated that he did not know the general character of said 
witness, he ought to have been told to stand aside. Counsel have no 
right to cross-examine their own witnesses, State v. Perkins, 126. 


15, The admissions of the guilt of one who had, prior to making such 
admissions, been induced by fear or the hope of benefit, to confess him- 
self guilty of a criminal charge, cannot be used against him, unless 
it be shown by the most irrefragible evidence, that the motives which 
induced the first confession had ceased to operate. 


16, Hence, when a party had been persuaded to make a confession of 
guilt, through a promise of immunity from prosecution therefor; held, 
that in the absence of clear proof that such inducement had ceased to 
operate, his confessions touching the same offence, thereafter made, 
were inadmissible, State v. Lawhorne, 638. 


17. Upon the trial of an indictment for ‘unlawfully and wilfully demol- 
ishing” a public school-house, under chap. 24, sec. 108, Rev. Code, the 
record of a petition in equity of several persons who therein claimed 
title to the locus in quo, setting forth their title thereto as tenants in 
common, the order for partition, the report of the commissioners, and 
a final decree, confirming that report, among whom was a party under 
whom the defendants claimed, there being evidence of defendant’s pos- 
session, even if not sufficient evidence of title, is certainly admissible as 
evidence, tending to explain the possession of the defendant: and their 
bona fides. State v. Roseman, 634. 


EXCHANGE OF CIRCUITS. 


1, When Judges exchange circuits, the instant one of them enters the 
district the Courts ef which first commence, at the same instant the 
resident Judge of such district becomes Judge of the other, and, in such 
case it is the duty of the Judge of the district first entered to repair to 
the other district, so as to reach it at the same time his own is reached 
by the other Judge, 
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2. 


It is erroneous, in an action brought to prevent irreparable injury by 
a sale of land, to try the question of title on affidavits, and therefore, 
where, from the affidavits on both sides, there is reasonable ground to 
support the averment of the plaintiff, that the vendors (the defendants) 
are not able to make good title, an order enjoining a mortgagee, under 
a mortyage to secure the purchase money, will not be vacated, until 
the question of title has been tried in the usual way, Howes vi Varies, 
218, 


EXPENSE OF CONVEYING CONVICTS. 


Z. 


The State is bound, under the Act of 1869-7, to pay the expenses of 
conveying convicts to the penitentiary, The Act of 1870-71, chapter 
124, does not repeal the former act in this respect. Taylor v. Adams, 


388. 


EXCHANGE OF RAILROAD BONDS, 


I 


The legal effect of the exchange of bonds by the State and the W. 
C. & R. R. R. Co, and of the mortgage, authorized by the Acts of 1859 
and 1861, was to vest the ownership of the bonds in the State, secured 
by the mortgage. The State had, therefore, a valuable wterest in 
those bonds and mortgage, as a fund to dispose of. in aid of other work: 
of internal improvement, subject to existing equities, 


In transferring the bonds to the Western R, R. Co,, in payment of the 
State’s subscription, the General Asssmbly did not exceed its power. 
But the General Assembly had no power to subordinate these bonds tc 
others authorized to be issued by the Act of March 12th, 1870, W. ¢ 
& hh. RCo, v. WR RCo, 90. 


EXECUTION, WHAT MAY BE SOLD UNDER. 


1. 


Where a debtor conveys property in trust to sell and pay certair 
creditors, the trustee holds in trust for the creditors, and then in trus 
for the debtor as a resulting trust. This resulting trust cannot be sol 
under execution, as an equitable estate, for, by the provisions of th 
statute, the puachaser at execution sale, takes the legal as well as equi 
table estate, which would cut off the creditors, 

After the debts are paid, the resulting trust is liable to sale under ex 
ecution. But a mixed trust cannot be sold in that way. Sprinkle v 
Martin, 55, 


EXECUTORS AND ADMINISTRATORS. 


See ADMINISTRATORS AND EXECUTORS. 
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EXPRESSION OF GPINION BY JUDGE. 


See Jupazs Cuaron, 15, 16. 


EXPERT, PAY OF AS WITNESS. 
One summoned as an expert in a criminal action, is entitled to extra com- 
pensation, under the Act of 1870-71, chapter 139, section 133. State 
v. Dollar, 626. 


FACTS TO BE STATED TO THE JURY. 


“See Jupce’s Cuaree, 15, 16. 


FALSE WARRANTY. 


See WARRANTY, 


FENCE. 


See InpICTMENT, 


FERA NATURA, 


See Criminat AcTION, 3, 4. 


FIDUCIARY, DUTY AND LIABILITY OF. 

1, <A guardian or other trustee is bound only to use such care and dili- 
gence in keeping the trust fund as a prudent man uses in keeping his 
own funds. 

2, Where money was stolen from an iron safe, where it had been depos- 
ited by a guardian as a trust fund, with his own money and valuable 
papers, and the theft was not discovered for several days, and pursuit 
was made for the thief in reasonable time; Aedd, that the guardian in 
such case was not guilty of negligence. Atkinson v. Whitehead, 296. 


FIELD. 
See I[npictMENT, 8, 9. 


FI. FA. 
See Exxcution, cc. 


FORCIBLE TRESPASS. 
See CriminaL Action, 6, 


FORFEITED RECOGNIZANCE. 
See CriminaAL PRocrepines, 2. 
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FORGERY. 


See IxpiorMent, 5. 


FRAUD. 
i 


Where a horse is exchanged for land, and having afterwards returned 
to the possession of the original owner, the latter is sued for it, the al- 
legation in the answer, that the defendant had agreed to exchange the 
horse for a tract of land on a certain creek, adjoining his own, and that 
the plaintiff had falsely and fraudulently asserted title to said tract, 
and had exhibited a deed to himself, for a tract on the same creek, and 
that the plaintiff well knew that the defendant was only desirous of ob- 
taining title to the particular tract indicated by him, and such was a 


material inducement to the exchange, would not have been available, 


oo 


or 


as a defence under the former system, and but for the wise and benefi- 
cent provisions of the C. C. P., the defendant would have been driven 
to a separate action; but such a statement under the C, C. P., does 
constitute a good counter claim, within the meaning of the Code. 


Ordinarily, the maxim of caveat emptor, applies equally to sales of real 
and personal property, and is adhered to in all Courts, where there is 
no fraud. 


But if representations made by one party toa contract, which may be 
reasonably relied on by the other, constitute a material inducement to 
the contract; are knowingly false; cause loss to the other party rely- 
ing on them; and such other party has acted with ordinary prudence, 
he is entitled to relief in any Court of Justice. 


If the parties have equal means of information, the rule of caveat 
emptor applies, and an injured party cannot have redress, if he fail to 
avail himself of those sources of information which he may readily 
reach, unless prevented by the artifice or contrivance of the other 
party. 

So, if the false representation is a mere expression of commendation, 
or simply a matter of opinion, the parties are considered as standing on 
an equal footing, and the Courts will not interfere. 


In contracts of this character, fraud without damage, or damage with- 
out fraud, are usually not the subject ofan action for deceit. 


In a case like that set forth in the answer; the purchaser of Jand is 
not required, in order to guard against the fraudulent representations 
of a vendor, to cause a survey to be made ; unless some third person is in 
possession claiming title ; or there is some dispute about the boundary 
or as to the location; or he has received some information which would 
reasonably induce him to suspect fraud. Walsh v. Hall, 238. 


Where a deed of trust is made to secure certain specified debts, one 
of which is tainted with usury, and a purchaser buys at a trustee’s sale 
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for valuable consideration, and without notice of the illegality of the 
consideration of the said debt; Ae/d, that his title is not affected there- 
by. 

If a deed contains a declaration of trust in favor of several creditors, 
and one of the debts secured, is feigned or usurious, and there be no 
combination between the creditors, to whom the true debts are due, 
and the grantor or person for whose benefit the feigned debt is inserted, 
there can be no reason why the declaration of trust in favor of the 
true debts may not stand, and the feigned debt be treated as a nullity. 
McNeill v, Riddle, 290. 


10. It is well settled that retention of possession by the maker of a deed, 
forging the name of a witness to a deed and the like, do not per se ren- 
der a deed fraudulent, but are circumstances to be weighed and consid- 
ered by the jury. Jsler v, Foy, 547, 
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FRAUDULENT CONVEYANCES, 


See Equiry JURISPRUDENCE. 


sLANDERS. 


See Warranty, 1. 
3 


GUARDIAN AND WARD, 


See Fipuciary, c&e, 


GENERAL VERDICT. 


See CriMInAL PRocEEDINGS, 4. 


HANDING PAPER TO JURY. 


See Juper’s Cuaresr, 14. 


HIRING SUBSTITUTE. 


See Intecat Consiperation, 5, 6, 7. 


HOMESTEAD. 


1. A homestead and personal property exemption, under Art. X of the 
Constitution and the laws passed in pursuance thereof, cannot be sold 
under an execution, issued uyon a judgment rendered in an action ez 
delicto. Dellinger v. Tweed, 206. 


2, An execution-debtor is entitled to a homestead, as against an execu- 


tion, which bore este before, but was not levied until after the adoption 
of the Constitution, Zaddv. ddams, 164. 
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Upon the death of a man seized in fee of land, leaving a widow and 
minor children, without having had a homestead laid off, the double 
rights of dower and homestead, do not attach together simul et semel, 
either in the widow or widow and children, but dower having been as- 
signed to the widow, the children are only entitled to a homestead su 
modo, i, @, & present interest, the enjoyment of which is postponed 
until after the death of the dowress. 

The manifest purpose of the Act of 1868~69, chap, 187, is to prevent 
the widow and minor children from being prejudiced, by the omission 
of one entitled to a homestead, to cause it to be laid off in his life-time. 
Tt cannot be supposed that the effect of the statute is to go beyond the 
Constitution, when its professed object is to carry into effect its provi- 


sions. Watts v. Leggett, 197. 


HUSBAND AND WIFE. 


See SEPARATE ESTATE, 


Dower. 


ILLEGAL CONSIDERATION. 


1, 


ot 


Where a promissory note was given by A as principal and B as surety, 
the consideration of which was the hiring of a substitute in the Con- 
federate States army, and afterwards the surety, at the request of the 
principal, paid off said note at its value, and the principal gave his 
note to the surety for the amount paid; eld, that the last contract was 
anew and independant one, founded upon the consideration of money 
paid at the request of the principal, and that it was not affected by the 
illegality of the original note, nor by any knowledge which the surety 
may have had of that fact. Powell v. Sinith, 401, 

If a note be given for the lease of a tract of land, and it appears that 
the purpose of the lease was to raise food for laborers employed to 
make iron for the Confederate Government; Aeld, that such a note is 
not illegal and void on that account; the Courts cannot take into con- 
sideration such indirect and remote consequences. J/cKesson v. Jones, 
258. 

A note founded upen an illegal consideration, payable one day after 
date, endorsed one day from its date, cannot be recovered on by the en- 
dorsee, Baucum v. Smith, 587. 


If money be lent to aid in the accomplishment of an illegal purpose, 
such illegality is not purged by the berrower failing so to apply the 
money. 

Hence, where money was borrowed to hire a substitute for the Con- 
federate war service, and the borrower did not hire such substitute, the 
lender cannot recover on the note given to secure such loan, Aingsbury 
v. Flemming, 524. 
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A single bill, given for money borrowed to pay a debt theretofore con- 
tracted, by reason of the loan of money to hire a substitute for the 
Confederate war service, is not tainted with an illegal consideration. 


7, The act of the obligor in having previously borrowed money to pay 


such substitute, though contrary to public policy, had been completed 
before he borrowed the money from the plaintiff, therefore the single- 
bill, given for the money last borrowed, is a new and independant con- 
tract between different parties, in no way including the illegal transac- 
tion and its subsequent connection with the matter is too remote to af. 
fect the obligee, Kingsbury v. Suit, 601. 


INDICTMENT, 


a 


Where time is not the essence of the offence, and there is but one 
statute applicable to the matter, although that statute be recent, or re- 
cent and not to take effect until after a specified time, the indictment 
need not contain an averment that the offence was committed after the 
statute went into operation, 


But where there are two statutes in reference to the same offence, 
and the one of subsequent date changes the nature of the offence, 
or the punishment of the same, the indictment must, by proper aver- 
ment, refer to the statute under which it was found, so that the Court 
may see the exact character of the offence, and the nature and measure 
of the punishment to be imposed, 


The 20th sec. 85, chap, Rev. Code, is intended to eure only formal de- 
fects in the indictment, after judgment, and not omissions of averments, 
necessary to enable the Court to give judgment intelligently, and, as 
in ‘this case, to see whether to proceed under the one statute or the 
other. 


Therefore. where, by the Act of 1869, the punishment for arson was con 
finement in the penitentiary, and by the Act of 1871, death, and the of- 
fence was committed after the last mentioned act, but the time desig- 
nated in the indictment was before it, and there was no averment in 
the indictment specifying which of the two acts it was found under, 
and there was a verdict of guilty, and judgment of death ; held, that the 
judgment must be arrested. State v. Wise, 620. 


When an order was forged and drawn, in the name of an overseer 
and agent upon his principal, and the purpose was to detraud the prin- 
cipal, the indictment for such forgery must aver that the person whose 
name was forged, was the agent, and that he had authority to draw 
upon his principal; otherwise, the Court carnot see that the false 
paper had a tendency to defraud the principal, or how it could have 
been issued for such a purpose. State v. Thorn, 644. 
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‘Two persons may be charged in the same bill of indictment with re- 
tailing contrary to the statute, and one of them convicted and the 
other one acquitted. 


When one contracts to sell a gallon of spirituous liquor, and a portion, 
viz: less than a quart, is delivered at tne time of the contract of sale. 
and afterwards the money is paid and three quarts delivered, and sud- 
sequently the remainder ofthe gallon, hed: that this is not a violation 
of the statute, unless it was an artifice to evade the law, and such intent 
was a question of fact which ought to have been submitted to the jury. 
Staie v. Stmimons, 622. 

An indictment under the Act of 1868-69, ch, 253, concerning the 
killing, &e. of stock ‘in an inclosure not surrounded by a lawful fence,” 
which simply charges the injury, &c., to have been committed on stock 
in “the field” of one A Bis not certain to that extent required in 
such pleading, and after a conviction on such indictment, a motion in 
arrest of judgment will be sustained. 


Such a defect is not an informality or refinement within the purview 
of the 14th section of 85th chap. of the Rev. Code, but is a failure to 
express the charge against the defendant in a plain, intelligible and ex- 
plicit manner, State v. Staton, 640. 


INFANCY, 


1. 


2 


ome 


When an infant purchases a stock of goods for the purposes of trade 
and merchandise, and to secure the purchase-emoney executed a note 
and mortgage of the stuck of goods, such contract is voidable and may 
be disaffirmed by such infant by any act which manifests such a pur- 
pose. 


The effect of such disaffirmance is to restore the property, which re- 
mains to the person from whom it was obtained. Skinner v. Maxwell, 45. 


INFORMALITY. 


See INDICTMENT, 8, 9. 


INJUNCTION. 


]. 


CasE:—A railway company having a right, by virtue of its charter, 
to locate its road—bed on a certain portion of the land of B, he pro- 
poses by letter, that if the company will refrain from such location, it 
may locate it over another portion of his land , Provided it would cpen, 
grade and put in order a street on that part in front of his house eigh- 
ty-five feet wide. The company accept the proposition, locate their 
road-bed accordingly, in December, 1869, but fail to open the street, 
&c., as late as September, 1871. The company became insolvent be- 
fore September, 1871, and executed a mortgage of its property. In 
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September, 1871, B notified the company, that unless the condition 
was performed within 15 days, he would re-possess himself of the land 
covered by the road-bed: held, that 

The injury threatened is within the technical meaning of irreparable 
damage, and the company is entitled to have the injunction continued 
to the hearing upon the equity confessed in the answer, but it was er- 
roneous to perpetuate the injunction before a final hearing. W. d 7. 
RR. Co, v. Battle, 540, 


Where land is sold by deed and the vendee immediately re-conveys 
by mortgage, to secure the payment of the purchase-money, enters into 
possession and makes valuable improvements, and obtains an injunc- 
tion to restrain a threatened sale under the terms uf the mortgage, and 
the order is continued to the hearing; Aeld, that the defendants might 
move for a receiver. Howes vy. Mauney, 218, 


A bargainee in a quit-claim deed, has no legal claim for damages if 
the title proves defective, nor to enjoin an execution issued upon a 
judgment based upon the purchase-money. 


In ascertaining the damages sustained by reason of an injunction un- 
der the C. C, P., reference must be had to the condition of the debt en- 
joined; if, by reason of the delay, the judgment debtor has become in- 
solvent, the whole debt would properly be included as damages sustain- 
ed by it; if his pecuniary circumstances remained unaltered, no dam- 
ages are sustained except the costs and disbursements. JceHesson v. 
Hennessee, 473. 

Whether on a clear case for an injunction, made by the complaint 
filed in a Probate Court, this Court would force a plaintiff by dismiss- 
ing his action to begin de novo in the Probate Court, discussed, but 
deemed unnecessary to be decided, as the Court does not consider such 
a case made by the complaint. 


A complaint which alleges that an executor had power to sell land 
under the will and sold for Confederate money, received it and is about 
to muke the purchasher a title, that the execntor is insolvent and is 
wasting the assets, but does not charge collusion with the purchaser— 
does not present a case entitling the plaintiff to injunctive relief. 
Sprinkle v, Hutchinson, 450. 


INSURANCE. 


1, 


2. 


3. 


The application for a policy of insurance, forms a part of the contract 
of insurance where the policy refers to it as such. 

And in an action by the insured on such policy, the burden of proof 
is upon the plaintiff 

The application must be set out in the complaint, and being in the 


6, 


H 
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nature of a condition precedent, the truth of its representations must 
be proved by him. 

A representation as to the value of property insured, is material, even 
though the policy contains a stipulation to pay two-thirds of the real 
value or less if the loss were not so much; but the doctrine of immate- 
riality does not apply in such a case, the representation forming a 
part of the contract, and being made in response toa direct question, 


A charge in such a case, that the application was not a part of the 
contract, that the declaration as to value by the insured was a mere rep- 
resentation, and that the only question for the consideration of the jury 
was the value of the property burnt, is erroneous, and the error is not 
cured by the remark afterwards made to the jury, that unless such state- 
ments were fraudulent and false, they would not bar the plaintiff’s right 
to recover. 


Even treating the statement as to the value as a representation ; it is 
not acorrect principle, that to prevent a recovery, it is necessary to 
show that the statement was fraudulent as well as false, and herein lies 
the difference between a representation as az opinion and a representa- 
tion of a fuct. 

It is sufficient to avoid the policy that the representations were false, 
however honestly made—if material they must be perfectly true. 

One whose property is insured at his own request in the name of an- 
other, being his agent, has an insurable interest. Bobbitt vy. The L, & 
DT, & G. Insurance Co., 70, 


ISSUES, SETTLEMENT OF. 


1. 


Where issues to be tried by a jury, are tendered by the plaintiff, and 
such issues are objected to by the defendant, and others tendered, and 
the presiding Judge directs those tendered by the plaintiff to be sub- 
mitted; held, that there can be no appeal to the Supreme Court from 
such preliminary order, 


Rules [II, IV and V, adopted by the Supreme Court at June Term 1871, 


discussed and fully explained by Pzarson., C.J. School Coimmetiee v. 
Kesler, 323. 


JUDGE'S CHARGE. 


1, 


Zi 


The Act of the Geueral Assembly of 1866-67, entitled “an act rela- 
ting to debts contracted during the war,” and allowing either party to 
show on the trial, the consideration of the contract, and the jury in 
making up their verdict, to take the same into consideration, 1s not un- 
constitutional, 


Therefore, it was not erroneous in a Judge to instruct a jury, that in 
making up their verdict, they might consider the value of the article 
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sold, notwithstanding there was an agreement that the price should be 
paid in Confederate currency. Hing v. Wid W. RR. Co., 277, 

Where a Judge, in response to a prayer for special instructions, com- 
plies strictly therewith, it cannot be error. More especially, when his 
charge is quite as favorable as the testimony warrants, 


Whether, under the words ‘my plantation,” used ina will, all lands 
contiguous to the home place of the testator, will pass, guere. AfeLen- 
nan Vv. Chisholm, 100, 

Where, on the trial of an aetion for breach of contract, it is alleged 
that the original contract touching which there was no dispute, had 
been varied, and the contents of certain letters are relied, and the same 
being shown to be lost, there is parol proof of their contents, and it is 
admitted that the letters contained a modification, and there was no 
controversy as to the particular language used in them; held, that this 
Court could not pronounce a charge erroneous which submits to the 
jury to find whether or not the contract had been modified as contend- 
ed for, especially when the point made in this Court, to-wit: that His 
Honor should have instructed the jury as to a question of law whether 
the evidence proved a modification, does not appear to have been sug- 
gested in the Court below, but on the contrary, on the trial it seemed to 
be conceded, that if the contents of the letters were, as testified to, that 
there had been a modification and the contest was as to the fact of the 
existence of the letters, 

Although the general rule is, that where a contract has existed in 
writing, it is the duty of the Judye, on proof of its contents, (if lost) to 
instruct the jnry as to the dsgul effect of the words, yet the rigorous ap- 
plication of this rule is often Imipracticable, it being impossible in many 
cases, to separate the language used from its meaning, so as to eliminate 
one from the other, | 

Nor is it, in general, important when the words used are untechnical, 
as in such cases a jury is as competent to pass on the effect as a Judge. 
Calloway v. Bryce, 514. 

There is no formula by which Judges are bound, in charging upon 
the degree of mental capacity, sufficient to make a will. 


A charge that a testatrix must have had mind and intelligence sufh- 
cient, at the tine she executed the will, to enabie her to have a reason- 
able judgment of the kind and value of the property she proposed to 
will, and to whom she was willing it, is not erroneous, especially in a 
case where there was evidence of undue influence as well as incapacity, 
nor was it rendered erroneous, though given in connection with a refu- 
sal to give a prayer embracing in ipsisimis verbis, a definition of such 
capacity which had been approved by this Court. 


10. It seldom does justice to the Judge or the case on trial, to select iso- 
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lated expressions which have been held t | proper in other cases, 
and insist upon their being used by the Ju. sc in his charge, because it 
is seldom that two cases are exactly alike, and if they are and a charge 
in the first case has been approved by the appellate Court, pon constat, 
that it would not have been approved if expressed in other language, 
Lawrence v. Steel, 584, 


11. The stipulations contained in a contract in these words, viz: “ AB 
contracts with C D to furnish, at Long Creek Furnace, from 500 to 
1000 bushels of coal daily, at 61¢ cents per bushel, to be measured at 
the pit; C D to furnish the timber gratis wherever he may see fit, re- 
serving groves and fruit trees and advance to AB all the money, 
weekly, necessary to pay off the wood-choppers—coal to be paid for 
on delivery at the furnace,” are dependent, and if, without fault on the 
part of the owner of of the furnace, and without legal excuse, the other 
fails to deliver the quantity of coal agreed to be delivered, the owner 
of the furnace being sued for the value of coal, &c., furnished, may 
properly set up such failure by way of counter-claim. 


12. In an action based upon such a contract, where it appeared that there 
had been a failure to deiiver 500 bushels of coal on any day, and that 
the defendant had failed to make as much iron, in consequence of such 
failure, as he otherwise would have done, a charge which does not 
allude to the counter-claim, based upvun,the foregoing facts, until atten- 
tion is called to the omission, and which then merely states “that if 
the plaintiff failed to perform his contract he could not recover, and 
that if defendant failed he could not recover, is erroneous, and especi- 
ally in this case where there seems to be no controversy as to the 
plaintiff’s claim, and the main point of the controyersy is as to the 
defendant’s counter-claim. 

18 A charge which misses the point of the case and fails to enlighten 
the jury on the main points in controversy cannot be sustained. 

14, <A Judge has not a right to hand to the jury a slip of paper contain- 
ing an abbreviated estimate of plaintiff’s claim for damages against the 
wish of the opposite party. Burton v. Wilkes, 604, 

15, When aJudge in charging the jury uses this language to-wit, “if her 
character (referring to a witness) is of ordinary respectability, you 
will take her testimony ¢o ée true unless she is fully and thoroughly 
contradicted,” he is guilty of a violation of the act of 1796. It is the 
province of the jury to pass upon the credibility of witnesses and thongh 
the witness be never so respectable, yet, when there is a conflict of 
testimony the Court cannot instruct the jury that they must take the 
testimony to be true. 

16. Wor is this error corrected by the Judge, when, in a subsequent 
part of his charge, he uses language in referring to the same witnesss 
susceptible of two constructions, State v. Henderson, 62°7. 
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JUDICIAL SALE. 
See Counrer-—CLAIM, 


JUDGMENT. 

1. It is well settled that a judgment rendered accordiag to the course of 
the Court, cannot be collaterally impeached. 

2, Judgments of Justice’s Court, regularly docketed upon the judgment 
docket of the Superior Court, form no exception to the principle 
above stated. Reid v. Spoon, 415. 

3. In actions to recover real estate brought against a defendant in an ex- 
ecution by a purchaser at a sheriff’s sale of such property as the pro- 
perty of the defendant, in which a party claiming to be the landlord of 
such defendant, is permitted to defend, the plaintiff is entitled to judg- 
ment ayainst the execution defendant, but cannot be permitted to take 
out a writ of possession if he fails to recover against the other defen- 
dant, Jsler v. fou, 547. 


JUDGMENT OF FORFEITURE. 


See Crimrvat Proceepines, 1. 


JUDGMENT, IRREGULAR. 


See Crrmrmat PROCEEDINGS, 2. 


JUDGMENT NISL 


See CrmixaL PROCEEDINGS, 


JUDGES EXCHANGING CIRCUITS. 


See ExcHanGre or CIRCUITS. 


JURISDICTION OF SUPREME COURT. 
See Pracrice—SuPpremMe Covert, 


JURISDICTION--SUPERIOR COURTS, 

The Superior Courts possesses no jurisdiction in actions in which a tort is 
waived and the sum received for property soid is songht to be recover- 
ed, if the amount demanded does not exceed $200. Winslow v. Weith, 
432, 


JURISDICTION—PROBATE COURT. 
1 Proceedings to effect a settlement of an estate against an executor 
must be commenced before the Probate Court. 
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2. 


If in the course of the proceedings, injunctive relief is desired, appli- 
cation must be made toa Judge of the Superior Court. Sprinkle ve 
Hutchinson, 450. 


JURISDICTION—JUSTICES OF THE PEACE, 


I 


Proceedings taken before a Justice of the Peace to recover the pos- 
session of real estate where the title comes in question are not abso- 
lute nullities, 


The defendant may so treat them, but it does not follow that che 
plaintiff who initiated and took the benefit of them, can. 


When one is deprived of his land under color of judicial proceedings 
heard before such Justice, although jurisdiction is absolutely withheld 
from such Justice, on general principles the Superior Courts on appeal 
have a right to award him restitution. 


Nor was the Superior Court confined, in dispensing the law on ap- 
peal, to mere restitution, but could also have allowed, had it been ap- 
plied for, an inquiry of damages. Dulin v. Howard, 483. 


Under our old system of practice and procedure, a Justice of the 
Peace had a right to grant a new trial when judgment was rendered 
against an absent party, ifa proper application was made within ten days. 
Rey. Code, chap. 62, sec. 15. The provisions of that statute have not 
been materially changed under the new system. C, C. P., sec, 508, 


When both parties to an action are present at the trial in a Justice’s 
Court, and the case is heard, and judgment rendered, a new trial can- 
not be allowed. The party dissatisfied must appeal to the Superior 
Court, C. CO. P., see, 528, Froneberger v, Lee, 333. 


JURORS, PAY OF, 


One summoned as ajuror on a coroner’s inquest, is not entitled to any 


compensation, Greeny. Wynne, 580. 
p , 


KILLING STOCK. 


i 


It. is enacted by the Act of 1856-57, chap. 7, ‘‘that when any cattle 
or other live stock shall be killed or injured by the engines or cars run- 
ning upon any railroad, it shall be prima fucie evidence of negligence ;” 
this rule can only be rebutted by showing that the agents of such rail- 
road company used all proper precautions to guard against damage. 
It is not sufficient to prove that there was probably no negligence, 


Independent of the legal presumption, where railroad cars were left 
on an inclined plane, where they could be easily set in motion, and 
were very insecurely fastened, and one of the animals, for the killing of 
which this suit was brought, was killed a month previous to the other, 
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by a car, which had escaped and run down the same grade, and the 
agents of the defendant being thus apprised of the danger of such ac- 
tion, did not use proper precautions to prevent further injury; eld, 
to be gross negligence, for which the company was responsible. Battle 
ve Wed W RR. Co, 848. 


LANDLORD AND TENANT. 


Whatever may have been the rule under the former practice, under the 


provisions of the C. C. P., a landlord let in to defend in a civil action 
for the recovery of land, is not restricted to the defences to which his 
tenant is confined, nor is this principle varied by the circamstances 
that the plaintiff is purchaser at execution sale against such tenant, and 
that the latter was in possession at the date of the sale and of the 
commencement of the action. Isler v, Foy, 546, 


See Tenanrs AND TENANCY. 


LARCENY. 


See Criminal AcTION, 


LEASES, 


See Tenants AND TENANCY. 


LEGACY. 


See ADMINISTRATORS AND EXkovTors, 


Wits, construction of, 1, 2, 4, 5. 


“LETTER.” 


See AGENcY, 7. 


LICENSE. 


dj 


Case:—A railway company having a right, by virtue of its charter, 
to locate its road—bed on a certain portion of the land of B, he pro- 
poses by letter, that if the company will refrain from such location, it 
may locate it over another portion of his land ; Provided it would « pen, 
grade and put in order a street, on that part in front of his house eigh- 
ty-five feet wide. The company accept the proposition, locate their 
road-bed accordingly, in December, 1869, but fail to open the street, 
&c., as late as September, 1871. The company become insolvent be- 
fore September, 1871, and execute a mortgage of its property. In 
September, 1871, B notifies the company, that unless the condition 
is performed within 15 days, he will re-possess himself of the land 
covered by the road-bed; held, 


LIEN, 
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(1.) That the opening, &e., of a street was not a condition precedent 
to the exercise of the right to locate. 


(2.) That the proposition contained in B’s letter was not a mere license, 
revocable at will. 


(8.) That while at law no easement passed to the company, because 
an easement in land can be created only under seal, yet, the writing 
by which the defendant charged himself was binding within the stat- 
ute of frauds, and would be specifically enforced, and between the 
parties and to protect the rights of the licensee, this Court acting 
upon the familiar maxim of equity, that what ought to be done is 
considered as done, would consider that a grant of the easement had 
been made. 


2. A license, even under seal, (if it be a mere license) is as revocable as 
one by perol; on the other hand, a license by parol, coupled with an 
interest and founded ona valuable consideration, is as irrevocable as if 


made by a deed. 
8. The license specified above is of the latter class, 
4, The transaction may also be viewed as a contract, entitling either 
party to a specific performance. Wid 7. R. A. Co, v. Battle, 540. 


1. The wrongful refusal of a Court to permit a judgment-creditor to have 
execution on his judgment, does not operate (upon the abolition of such 
Court, pending an appeal from such refusal) to impair any lien ac- 
quired theretofore, or which might have been acquired thereafter, but 
for such refusal, under the maxim actus legis nemini facit injuriam. 


2. Hence, where, after judgment obtained in 1861, and executions regu- 
larly kept up thereon, a motion was made by a judgment-creditor in 
1866, in one of the late County Courts for execution upon his judgment, 
which was wrongfully refused, and pending an appeal therefrom, such 
Court was abolished, it was held that one who purchased from the deb- 
tor pending the appeal, took the legal estate, but ‘subject to such lien 
as would have been acquired, had execution issued. 


8. In such a case, if the judgment-creditor had not a complete lien upon 
the estate of his debtor, he had at least an inchoate lien, with a right 1o 
perfect it by issuing an execution; his proceeding to cause execution 
to be issued, constituted a lis pendens, of which every one is held to 
have had notice, and a party purchasing from the judgment-debtor, 
pending the proceedings, is considered as dealing with him under ex- 
actly the same conditions, and subject to the same liens, as if the County 
Court had not refused an execution, and the same had been regularly 
issued, 


INDEX. 


The creditor so delayed must be placed in statw guo, and as a corol- 
lary, any such purchaser is affected with notice by a presumption juris 
et de jure. 

The above-stated rule is founded on the maxim pendente lite nihil in- 
novetur, and is sustained by considerations of public policy. Jsler v. 
Brown, 556. 


LIEN OF EXECUTION, 


See Conrlict oF JURISDIOTION. 


LIEN OF JUDGMENT. 


See SuppLEMENTAL PRocEEDINGS, 1. 


LIMITATIONS, STATUTE OF. 


See CRIMINAL PROCEEDINGS. 


REGISTRATION, 


LIS PENDENS. 
See Lien, 8. 


MANDAMUS. 


1 


=I 


Whether a mandamus can be used to try the title to an office, under 
any circumstances, guere / 


But not being provided for by the C. C. P., it must, by virtue of sec. 
392. ©. C. P., be governed by the former practice, and hence, must be 
moved for, and be made returnable in term time. Howerton v. Tate, 231, 


Mandamus is not the appropriate remedy to try title to an office. 
Moti v. Tate. 214, n. 


Mandamus will not lie to compel the Treasurer to pay money on any 
claim against the State, until the same has been passed upon and a 
warrant issued by the Auditor for that purpose, 


When the Legislature has forbidden a warrant to be issued, claim- 
ant must apply to that bedy for redress, or institute proceedings 
inthe Supreme Court. Bayne v. Jenkins, 356. 


To an action by mandamus instituted against the Justices of a 
county, Commissioners elected under the Constitution cannot be sub- 
stituted as parties, and this error is not waived by answer, but may be 
taken advantage of at any stage ofthe proceedings. 


A mandamus against the Commissioners of a county, should run 
against them as ‘‘a board,” and not against the individuals comprising 
such board. Thomas v. Commissioners of Carteret, 322. 


MAINTENANCE OF BASTARDS. 


See Basrarpy. 


MARRIAGE. 


See Downmr. 


MARRIED WOMEN. 


See SeraraTe HEsrate, 
Dower. 


MEASURE OF DAMAGES. 


See Action Causine Dratu, 1. 


MAXIMS, &c., QUOTED, 


Actus legis nemini facit injuriam, 559, 

Consensus tollet errorem, 528. 

Nemo tenetur seipsum aceusare, 109. 

Pendente lite nihil, &e., 568. 

Privatum incommodum publico bono pensatur, 145, 187, 221, 563. 
Qua tacet clamat, 508. 

Salus populi, suprema lex, 282, 

Ut res magis valeat, d&e., 205, 

Vigilantibus non dormientibus, dc,, 237, 


Tabula in naufragio, 182. 


MENTAL CAPACITY, 


1, There is no formula by which Judges are bound, in charging upon 
the degree of mental capacity, sufficient to make a will. 


2. A charge that a testatrix must have had mind and intelligence suffi- 
cient, at the time she executed the will, to enable her to have a reason- 
able judgment of the kind and value of the property she proposed to 
will, and to whom she was willing it, is not erroneous, especially in a 
case where there was evidence of undue influence as well as incapacity, 
nor was it rendered erroneous, though given in connection with a refu- 
sal to give a prayer embracing in ipsissimis verbis, a definition of such 
capacity which had been approved by this Court. Lawrence v. Steel, 584. 


MILITARY ORDERS. 


See AMNESTY. 
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MONEY BORROWED, 


See InteGa, Consiperation, 5, 6, 7. 


MORTGAGE, 


i, 


- 


Upon the execution of a mortgage, the mortgagor becomes the equit- 
uble and the mortgagee the /egal owner, and this relative situation re- 
mains until the mortgage is redeemed or foreclosed. 


Until the day of redemption be past, the mortgagor has a legal right, 
and after, an equity of redemption. 


A mortgagor allowed ‘to remain in possession, by the long acquies 
cence and implied approval of the mortgagee, is not a trespasser but a 
permissive occupant, and as such, is entitled to reasonable demand to 
terminate the implied license before an action can be brought to re. 
cover possession. 


A purchaser of the mortgagor’s estate under execution and (where he 
has leased,) his lessces are entitled to the right of the mortgagor. 
Hemphill v. Ross, 477. 


A Court of Equity will never decree a foreclosure of a mortgage until 
the period limited for payment has expired. It cannot shorten the 
time given, by express covenant and agreement between the parties, as 
that would be to alter the nature of the contract to the injury of the 
party affected. 


When a mortgage is executed, and it is stipulated that if the mort. 
gagor, ‘‘shall well and truly pay and discharge said debts, according to 
agreement—the one-third part in three years, one-third in four years, 
and the remainder in five years from date, then the said deed to be 
void; held, that the said mortgage cannot be foreclosed until the last 
period mentioned, viz: five years, 


If the said deed had stipulated that the estate should be forfeited on 
the failure to pay the specified instalments of debts, then on said fail- 
ure the mortgagee could have called for his money or proceeded to 
foreclose. 


Where a bill to foreclose a mortgage is filed against several defend- 
ants, some of whom claim a portion of the lands described in the plead- 
ing under a prior mortgage, and they do not ask that the same be sold, 
held, that it is error to decree that said mortgaged premises be sold for 
the benefit of the said defendants. Harshaw v. McKesson, 266. 


MORTGAGOR AND MORTGAGEE. 


See EaquiraBLe JURISPRUDENCE, 1. 
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NEGLIGENCE. 
See CARRIERS OF PASSENGERS. 


NEW STAY LAW. 


See Venure or ACTIONS. 


NEW TRIAL. 


See CriImMinaAL PROCEEDINGS. 


NOT GUILTY. 


See CriminaL PROCEEDINGS, 


NOTICE TO QUIT. 


See Tenants anp Tenancy, 1. 


NUL TIEL RECORD. 


See Jopement, 1, 2. 


Practick GENERALLY, 18. 


OFFICE. 


1, 


‘**The Governor shall nominate, and, by and with the advice and 
consent of a majority of the Senators elect, appoint all officers, whose 
offices are established by this Constitution, or which shall be created 
by law, and whose appointments are not otherwise provided for, and 
no such officer shall be appointed or elected by the General Assembly,” 
Section 10, Article 8 Constitution. 


The words contained in the above section of the Constitution, ‘‘whose 
appointments are not otherwise provided for,’ mean provided for by 
the Constitution, and the words “no such officer shall be appointed or 
elected by the General Assembly,” are superadded as an express veto 
upon the power of the General Assembly, whether such office be estab- 
lished by the Constitution or be created by act of the General Assem- 
bly. 


A public office is an agency for the State; and the person, whose 
duty it is to perform that agency, is a public officer. Nor does it make 
any difference whether he receives a salary and fees and takes an oath, 
these being mere incidents and no part of the office itself. Nor is it 
material whether one act or a series of acts are required to be done. 


4. The Act ofthe General Assembly, passed April 6th, 1871, giving to 


the President of the Senate and Speaker of the House of Representa- 
tives, the power to appoint “all proxies and directors in all corpora- 
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i 


tions in which the State has an interest,” creates a public office and 
fills the same by appointment of the Legislature. Itis therefore un. 
constitutional. 

The power of the General Assembly to repeal an act, which had been 
passed since the adoption of the Constitution, and accepted by the 
Railroad Company as an amendment to their charter, discussed by 
Pearson, C. J. Clark v. Stanley, 59, 


Title to an office cannot be tried by mandamus. Wott v. Tate, 231, n. 


ORDERS APPEALABLE, 


See Issues, Settlement of. 


OVERDUE NOTE. 


FE, 


A note founded upon an illegal consideration, payable one day after 
date, endorsed after one day from its date, cannot be recovered on by 
the endorsee. 


2, A note payable one day after date is due one day after date. Daucom 


v. Smith, 587. 


OVERSEER, 


An overseer who contracts to carry on a farm for the owner ata fixed 


salary for the year, is entitled to recover for the value of his services, 
where he quits his employer before the expiration of the year, because 
this employer sells out the plantation, stock and crop, and directs the 
overseer to remain and carry out the contract with the purchaser of 
the plantation. Woodley v. Bond, 896. 


PARENT AND CHILD. 


f 


When a father is indebted to his children, and gives them property 
or money at their maturity or marriage, the presumption is that this 
is a payment of the debt, and not an advancement. This presumption 
is, however, liable to be rebutted by the facts of the case, 


If money is given toa son in-law, under similar circumstances, or 
paid by the father-in law as surety, the same rule applies, 

Ifa father, while acting as executor, receives into his possession a 
number of slaves bequeathed to his children, and afterwards sells one 
of them, and retains and controls the others until their emancipation ; 
held, that in an action for an account for the hire of said slaves, &c., it 
shall be determined, as a fact, whether he converted or intended to 
convert the slaves to his own use, or whether he held them as trustee 
or bailee for his children. If the former, a debt is established, and 
the presumption above referred to applres—otherwise it does not. 
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4, A trustee is generally entitled to commissions, but when a person is 


trustee by reason of his being executor, and voluntarily assummes 
control of a fund willed to minor children, he not being their guardian, 
he is not entitled to commissions. 


5. A father is bound to support his children if he has ability to do so, 


whether they have property or not, and heis not entitled to any credit 
for such support in a settlement of accounts between them and himself. 


PAROL TRUST. 


See Treusr Esrarss, 5, 6, 7, 8. 


PAROL ESTOPPEL. 
See Esroppet, 5, 6, 7, 8. 


PAROL EASEMENTS. 


See LIcEnsgE. 


PAY OF EXPERT WITNESS. 


See Expert, dc. 


PAY OF JUROR ON CORONER'S INQUEST. 


See Juror’s, pay of. 


PARTIES. 


1. 


When a demurrer is filed for want of a proper party, and from the 
facts presented by the pleadings, as in this case the matter is left in 
doubt, the Court cannot render judgment, but remand the canse. 

Where a contract was made for the sale of and, and a bond was given 
to make title upon the payment of the purchase-money, and a portion 
of the purchase money being unpaid, an action was brought by. the 
vendor against the vendee, to geli the lands for payment of the balance 
due; Aeld, that in such action, the wife of the vendee was not a proper 
party. if the marriage took place prior to March 2d, 1867; altter, if the 
marriage took place subsequent to that time. 

The wife of a purchaser, who holds lands under a bond for title, has 
a contingent right of dower to the extent of the payments made by her 
husband. Bunting v. Foy, 193. 

In an action-for an account against an executor, the personal repre- 
sentative and not the children of a deceased legatee, should be made a 
party. Hagler v. McCombs, 345, 
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PARTNERSHIPS. 


See Personat Property Exemprion, 3. 


PERSONAL PROPERTY EXEMPTION, 


i, 


The personal property exemption, provided for by Art. X of the 
Constitution and the laws, passed pursuant thereto, exists only during 
the life of the “homesteader” and after his death passes to his personal 
representative, to be disposed of in a due course of administration. 
Johnson v. Cross, 1677. 


An execution debtor is entitled to a personal property exemption, 
notwithstanding an execution issued against his property, bore deste, 
before the adoption of the Constitution, if there was no levy made until 
after. Horton v. McCall, 159. 


Whether a partner, on a deficiency of partnership assets to pay part- 
nership debts, is entitled to a personal:property exemption of $500 out 


— of such assets, in preference to the said debts, and whether if such 


partner has individual property sufficient to cover such exemption, he 
shall be compelled to resort to that, are questions of great importance 
and deserving serious consideration, but as the facts out of which they 
arise are only set forth inferentially, this Court will net proceed to con- 
sider them but remand the cause to the end that the facts may be as- 
certained and the rights of the parties declared. Burns v. Harris, 509, 


PLEADING, 
When a pleading shows that parties other than those of record, have an 


important interest in the decision of the cause, the omission to set out 
their names is an inexcusable error, as a complete decree cannot be 
made without their presence before the Court, and the Court cannot 
see under the general phrase “certain parties” who they are. Whetted 
v. Nash, 590. 


POWER OF ATTORNEY—RIGHT TO DEMAND. 


1, 


9 


ws 


A defendant has a right at the return term of a summons in an action 
to demand of the plaintiff’s counsel, his authority for entering an ap- 
pearance. Rev. Code, ch. 31, sec. 87, Rule 16. 


If the demand for the power of attorney be made at the return term, 
it is the practice, and within the discretion of the Judge, to extend the 
time; if, however, such demand is not made at the proper time, and be- 
fore the right to appear has been recognized, it comes too Jate; unless 
there be peculiar circumstances tending to excuse the party for not 
making it in apt time. Reece v. Reece, 379. 
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PRACTICE GENERALLY. 


1, 


ot 


A statute is to be construed prospectively unless a contrary intention 
is clearly expressed therein, Therefore, where an action was com- 
menced on the 18th day of March, 1870, and subsequently the Legisla- 
lature passed an act changing the mode of procedure, it can have no 
application to such causz, and the action must be tried according to 
the law existing at the commencement of said action, 


When an action under the old system was brought for goods sold 
and delivered to the defendant, and he demurs thereto, if the Court 
overrules the demurrer, it would be irregular to granta final judgment, 
but such judgment must only be interlocutory, and the inquisition of a 
jury is necessary to ascertain the value of the goods so sold after 
having the proofs of both parties to the action. Merwin v. Ballard, 
398, 


In an action to recover the possession of realty, the Court has the 
power to allow the defendant to file a bond for costs, at the second 
term after the answer has been filed; nor is it necessary that any of 
the defendants should sign such bond, Wail v. Fairly, 335. 


On a motion made to vacate a judgment under the 183 section C. C. 
P., it is the duty of the Judge to find and state the facts, in order that 
his decision thereon may be revised by this Court. 


In such case, where one of the grounds was, that the action (which 
was commenced under the old system) had not been transferred in due 
time, a statement of the Judge that ‘‘the action was transferred within 
the time prescribed by law,” is nota sufficient finding of the facts, but 
he shound have stated when the suit was transferred. Powell y. Weith, 
423, 

it is erroneous for a Superior Court to pronounce any judgment, if 
the facts are controverted, until the same have been ascertained in 
some of the modes provided for, Leggett v. Leggett, 420. 


Under the provisions of the C. C. P., an attachment is not the founda- 
tion of an independent action, but is a proceeding in the cause, in the 
same action already commenced, and is an anciliary remedy and col- 
lateral to such action. 


Hence, a stranger to the action in aid of which the attachment is is- 
sued, has no right to intervene, and make himself a party thereto, 
though, upon proof of interest in the property attached, he may be al- 
lowed to make up a collateral issue of title. Zoms v. Wurson, 417. 


“All acts and proceedings by or against a county, in its corporate 


capacity, should be in the name of the Board of Commissioners.” Acts 
of 1868, ch. 20, 


10. An order to show cause, which is in the nature of an alternative 


writ of mandamus, ought not to be directed to the individuals composing 
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the Board of Commissioners. It is only in the case of disobedience 
that they can be proceeded against individually. 


11. When an erroneous ruling is the ground for an appeal, an amend- 
ment cannot be allowed in the Supreme Court, which would defeat the 
cause ofappeal. Askew v, Pollock, 49. 


12. Where a suit was brought in the name of A I Guardian, vs. C D., 
and was stated on the docket in the name of A B, Gau., sometimes in the 
name of A B, and sometimes A B, Ex’r or Admrr, and after the death 
of plaintiff, was suggested and his personal representative was made a 
party it continued on the docket in the same name, until judgment was 
rendered, which was in favor of the plaintiff for debt and costs; held, that 
though the clerk as a mere index or memorandum, continued to state 
the case on the docket as it, had stood before, yet as it was the same 
case, it was a judgment in favor of the personal representative. 


18. When a plaintiff in his complaint purports to set outa judgment be- 
tween certain parties, and defendant pleads nul tel record, and it ap- 
pears from an examination of the record, with reasonable certainty, that 
the judgment and record are the same, held to be sufficient. 


14. The Supreme Court cannot reverse the finding of a Judge below, 
upon the facts, yet they have a right to reverse hig rulings upon the 
legal eftect and operation of a record. 


15, After judgment, the statutes of amendment cure defects arising from 
“mistake in the name of any party or person, or for any informality in 
entering judgment, or in making up a record,” Rev. Code, ch. 3; and 
‘‘no variance between allegation and proof shall be material, unless it 
has misled.” C,C. P., see. 128. Gibbs vy. Fuller, 116. 


16. Where a note was given in 1863, payable two years after date, and 
io be paid in the current funds of the country, when due,” held, that the 
Act of 1866-67, which raises the presumption that all contracts to pay 
money, made during the war, were intended to be payable in Confede- 
rate money, cannot apply where the writing itself shows a different in- 
tent, When the contract is to pay so many dollars, evidence may be 
received to show that the real agreement was to pay in some other 
than Confederate currency. 


17. When the makers of a note, given for the rent of land, set up asa 
defence to the action, that the payees in said note had no title to the 
Jand, and no right to lease the same, and it was replied, that the guar- 
dian of the real owners of the land had, since the lease was given, rati- 
fied the same by receiving payment, and had entered a retraxit in a suit 
brought against one of the occupants under the lease; held that such 
replication was sufficient to defeat the defence relied on. 


18. The mere fact that there is a paramount title outstanding, or a claim 
set up against the tenant by the true owner, will not authorize him to 
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dispute the title of his landlord. He must have been compelled to 
make some payment to the true owner, to avoid an eviction, and such 
payment is regarded as a payment to the landlord, and to be deducted 
from the rent. 


19. Where, in an action upon such note, one of the plaintiffs is intre- 
duced as a witness, and it is proposed to ask him whether he did net 
know the purpose of the lease; Ae/d, that such question is immaterial, 
as it could make no difference whether the plaintiffs knew, or did not 
know the purpose of the lease, McKesson v. Jones, 258. 


PRACTICE CODE. 


1, A summons issued from the court of one county cannot be made re- 
turnable unto the court of another. Mowerton v. Tate, 431, 


2, Pending a motion to set aside an execution, and cause satisfaction of a 
judgment, upon which it was based to be entered upon record, a Judge 
of the Superior Court, can in the exercise of a sound discretion, submit 
such issues of fact to a jury arising on conflict of testimony as he may 
deem preper, and this Court will not attempt to control its exercise. 


8. Under our present system, Courts of Jaw and equity have been 
blended. 


4, Whena Judge of the Superior Court has power to pass upon ques- 
tions of fact, in the administration of justice, and he becomes perplexed 
by aconflict of testimony he may and should enlighten his conscience by 
referring their solution to the determination of a jury, and in the mean 
time to cause the execution to be superseded. 


Sol 


A jury is the appropriate tribunal to determine matters of fact ren- 
dered doubtful by contradictory evidence. 


6. A Judge may refer all questions of fact, which he can lawfully deter- 
termine to the decision of a jury. Moye v. Codgell, 408. 


7. A claim for dower, under the Act of 1869, set up in 1872, the hus- 
band being still alive, cannot be sustained. 


8. A demand for dower is a special proceeding, returnable before the 
Clerk. 


9, On appeal to this Court, an undertaking of appeal must be sent up 
with the transcript. Felton v. Hiiott, 195. 


10. Where the defendant, in an action of debt upon a promissory note, 
given in 1862, propose to prove that the consideration of the note was 
Confederate money, and that fact was admitted by the plaintiff in the 
action; held, that such evidence was immaterial. 


11. Under the ordinance of 1865, and the Act of 1866-’67, a party to 
an action has a right to show that the consideration of the note sued 
on, was property, and the value of the property; and when money 
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was borrowed, to rebut the presumption of the law, by proving that 
it was not to be paid in Confederate currency, but in some other money 
or article. 

i2, Evicernee cannot be introduced to contradict or vary a written con- 
tract, except in the cases authorized by the Acts of 1866-67. The 
general rule of evidence to such contracts being still in force, with the 
exceptions stated. 

18. In an action which was commenced before the C. C. P., a defendant 
cannot claim by way of set-off or recoupment, unliquidated damages ar- 
rising out of an executory contract. Terrell v. Walker, 244, 


14, Ifa suit be referred by an entry on the docket in these words, viz: 
“this case is referred to A B, who shall summon the parties before him 
and hear the case, and his award shall be a rule of Court,” and the re- 
ferce files a paper which he styles an award, in which he finds the facts 
and his conclusions as an award, whether it is to be treated as on award 
under a rule, or a reference under the C. C. P., the referee’s finding of 
the facts is equally conclusive, as are also his conclusions as to the law 
arising on the facts, except probably where he undertakes to make the 
case turn upon a question of law and clearly mistakes it. 


15. Where a guardian lent trust funds to a firm of which he was a mem- 
ber, and took their note payable to himself although under the old sys- 
tem he could not sue at law, under the present system, by virtue of the 
conjunction of law and equity, a civil action upon such instrument may 
be maintained. 

16. Independent of this view, relief under the C. C. P., sec. 249, is ob- 
tainable on the principle that the cestuz que trust may follow the trust 
fund into whos.. hands soever the funds may be found. 


17. Nor, in a suit on such note by the husband of the ward, to whom it 
had been assigned by the guardian. can it be objected that the guardian 
is not made party, as by virtue of sec, 63, C. C. P., persons severally liable 
may all or any be included as defendants, 

18. The objection that one of the wards is not made a party, induces the 
Court to modify the judgment of the Court below. Gudyer v. Baird, 
438. 

19, The Act of the General Assembly of 1868-69, chap. 251, requiring 
that the venue in actions against Railroad Companies, shall be laid in 
some county wherein the track of said railroad, or some of it, is situa- 
ted,” is not in conflict with sec. 7. Art. I, of the Constitution, The ju- 
risdiction of the Courts, and the venue of actions, have always been 
subjects of legislation. 

20. The ‘repeal of a statute shal] not effect any suit brought before the 
repeal, fur any forfeiture incurred, or for the recovery of any rights 
accruing under such statute.” Rev, Code, ch. 108, see, 1. 
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21. The question as to where a case ought to be tried, is preliminary to 
the trial, and must be determined by the Judge. And this question 
ean be as well tried on a motion to dismiss, (the facts being verified by 
affidavits) as upon a plea to the jurisdiction. Kingsbury v. C. RK. RF. 
Co., 284. 


92. Before this Court can vacate a judgment on the ground of excusable 
neglect, under C. C, P., sec. 133, it is the duty of the Judge of the Su- 
perior Court to find the facts as they should be set ont in a special ver- 
dict. 

23. In cases arising under the new system, issues of fact cannot. be heard 
befure this Court, and it can only review the law which His Honor be- 
low applies to the facts as found by him. Clegg v. The N. Y. W.S.S. 
Co, 391. 


24. Where a judgment was obtained before a Justice of the Peace, and 
docketed in the office of the Superior Court Clerk, the Court has no 
power, upon motion, to set aside such judgment and enter the cause 
upon the civil issue docket. 


25. Ifa party has merits and desires a new trial in the Superior Court, 
upon a matter heard before a Justice of the Peace, he must, by a proper 
application, obtain a writ of recordari as a substitute for an appeal. 
The writ of recordari and not certiorari is the proper remedy, the Jus 
tice’s Court not being a Court of record. 


26. Where a judgment was obtained before a Justice of the Peace, and 
docketed in the office of the Superior Court Clerk, the Superior Court 
has no power, on motion, to vacate such judgment and enter the cause 
on the civil issue docket. Ledbetter v. Osborne, 3'79. 


27. The principle that a tenant cannot dispute his landlord’s title is in 
full force, but a tenant was never prevented from showing an equitable 
title in himself, or any facts which would make it inequitable to use his 
legal estate to deprive him of the possession. 


28. For this purpose formerly, the tenant was driven into equity, but un- 
der the present system, the tenant, in such cases, can avail himself of 
such equitable defence by his answer. 


29. Ifsuch a defence cannot be set up in the Superior Court, it cannot 
be anywhere, as we have noseparate Courts of Equity. Turner vy, Lowe, 
— 413, 


PRACTICE—CRIMINAL. 
1. An appeal cannot be taken on the State docket from an interlocutory 
order or judgment. 


2. Where a matter involves the power of a Superior Court, and error in 
in its exercise, as where, in a capital case, a Judge improperly dischar- 
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ges a jury, and refuses to discharge the prisoner, the record of the 
Court below may be brought up for review by a writ of certiorari in the 
nature of a writ of error. Art. 4, sec. 10 Const. 


3. In such case the proper course is to ask for a rule to show cause why 
the writ should not issue, and as a foundation for the order, the Court 
will require a petition in due form. 

4, Ina trial for a capital felony, the Judge, for sufficient cause, may dis- 
charge a jury and hold the prisoner for another trial; in which case 
it is his duty to find the facts and set them out on the record, that his 
conclusions upon matters of law, arising upon the facts, may be review- 
ed by this Court. 


5. It is the duty of a Judge to be personally present in Couit, and to 
find judicially, the facts upon which his conclusions are. based. Judi- 
cial power cannot be delegated. Where, therefore, a Judge is absent 
from the Court, and telegraphs to the Clerk to discharge a jury, and 
the Clerk so does; Aeld, to be error, and the prisoner in such case is 
entitled to his discharge. State v. Jefferson, 309. 


PRACTICE—EQUITY. 


1. Where a judgment was obtained in a Court of law, and an injunction 
was afterwards issued to restrain the collection of it, which injunction 
was dissolved and judgment entered upon the injunction bond; held, 
that a motion to vacate the late judgment, upon the allegation that the 
original one had been satisfied by payment to the sheriff, could not be 
entertained. 

2. If such payment had been made, the regular'and proper course 
would have been to plead the same, or have satisfaction entered upon 
the record, and not offer proof of payment upon a motion to vacate a 
regularjudgment. Council v. Willis, 359. 


3. Where no final deceree has been rendered in a suit in the late Court 
of Equity, it must be proceeded in according to the practice of Qpurts 
of Equity existing when our present Constitution was adopted. 


4, Under the former system, orders and decrees in such suits could only 
be made in term time. 

5. Wherea petition for thé sale of land was filed in one of the late 
Courts of Equity, no final decree having been rendered therein at the 
adoption of the Constitution, the Clerk of the Superior Court has no 
jurisdiction, and the Judge none except at term time, to hear and de- 
termine a petition filed in the cause praying for a re-sale of the pro- 
perty. Greene v. Moore, 425, 

6. Whenarule was taken upon the Clerk of the Superior Court, to 
show cause why he should not pay a certain sum of money decreed to 
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be paid out of funds in his hands, it is no answer to the rule to set forth 
facts tending to show that the original decree was erroneous. 


An error in a decree cannot be corrected or reviewed under a rule to 
show cause, To effect that purpose, regular proceedings must be instt- 
tuted, having that endin view. Long v. Cole, 381, 

Where a bill in equity was filed to foreclose a mortgage, and a final 
decree was obtained, the defendant, (the mortgagor,) cannot avail him- 
self, by a suggestion, in the nature of a plea since the continuance, of 
the pendency of another suit in the District Court of the United States 
“to force him into bankruptcy. 

For ist. It does not appear that both suits were for the same 
cause of action. 2d. A plea, puis darrein continuance, is not admissible 
in a Court of Equity. 3d. The case of a mortgagee is an exception to 
the general rule, and he may proceed on his mortgage, in Aquity, and 
on his debt, at Jaw, 4th. The matter which had existed so long, comes 
too late after hearing and decree. Wesson v. Johnson, 189. 


PRACTICE—SUPREME COURT. 


1. 


or 


An appeal cannot be taken on the State docket from an interlocutory 
order or judgment. 


Where a matter involves the power of a Superior Court and error in 


‘its exercise, as where, in a capital case, a Judge improperly discharges 


a jury, and refuses to discharge the prisoner, the record of the Court 
below may be brought up for review by a writ of certiorart in the na- 
ture of a writ of error. Art. 4, sec, 10 Const. 

In such case the proper course is to ask for a rule to show eause why 
the writ should not issue, and as afoundation for the order, the Court 
will require a petition in due form, State v. Jefferson, 309. 

In old equity cases depending at the adoption of the Constitution, and 
brought here by appeal, if the facts are not found and set out, but the 
evidence fully satisfies the Court on which side the conscience and jus- 
tice of the case lies, it will proceed to hear and determine the same. 

In such cases, if this Court is satisfied that a note in possession of the 
wife of one, as a mere custodian, was obtained from her through the 
covin and cajolement of the maker, under pretence of a settlement, it 
will not decree a re-execution (the note being overdue) but an account 
of what is due thereon, and render a decree for such amount upon the 
principle of surcharging and falsifying. Turpin v. Herren, 519. 

Where it appears to this Court that the Judge below, has, from the 
statement of the appellant, the objections of the appellee and his own 
notes, been enabled to make out a case containing the substantial mer- 
its of the controversy, the appeal will not be dismissed, although there 
was great irregularity in the proceeding below. | 
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7. Nor will the appeal be dismissed, because the statement of the Judge 
below, (Judge Henry) was made out of the District in which the suit 
was tried (9th,) unless the record shows that the appellee demanded -to 
be present, and that by reason of his absence, he was prejudiced, espe- 
cially when the error consists in the rejection of material and compe- 
tent evidence, 


8, This Court is disposed to extend liberality in matters of appeal-prac- 
tice, as the profession have not yet become familiar with the new sys- 
tem. Whiteside v. Williams, 123, 


9, The Supreme Court cannot reverse the finding of a Judge below, up- 
on the facts, yet they have a right to reverse his ruling upon the legal 
effect and operation of a record. 


10, After a judgment, the statutes of amendment cure defects arising 
from “ mistake in the name of any party or person, or for any inform- 
ality in entering judgment, or in making up a record.” Rev. Code ch. 
8; and “no variance between allegations and proof shall be material, 
unless it has misled.” C. C. P., sec, 128, Gibbs v. Fuller, 111. 


11. A judgment appealed from must be affirmed in this Court, no error 
being assigned on the record, in cases where the statement as prepar- 
ed by the appellant has been returned with objections and the appellant 
had failed to apply to the Judge below, to give the parties a day to 
settle the case is prescribed by sec. 301, C. C. P. 


12. In such case, upon proper affidavit, an order will be made to the 
Judge to certify a statement, but if the Judge returns to such order 
that no application to settle the case had been made, the appellant is 
without remedy. 


13, Although issues, in old equity suits pending in this Court, have been 
settled and ordered here, if after a verdict on them, this Court on a 
careful examination of the whole case discovers that the full merits of 
the controversy cannot be determined in the issues so found, it will 
order any other issues it deems necessary to a complete determina- 
tion, Lentile v. Hart, 421. 


14, Whether a partner on a deficiency of partnership assetts, to pay 
partnership debts, is entitled to a y ersonal property exemption of $500 
out of such assets in preference to the said debts, and whether if 
such partner has individual property sufficient to cover such exemp- 
tion, he shall be compelled to resort to that, are questions of great 
importance and deserving serious consideration, but as the facts out 
of which they arise are only set forth inferentially, this Court will 
not proceed to consider them, but remand the cause to the end that 
the facts may be ascertained and the rights of the parties declared. 
Burns v. Harris, 509. 
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15. A decree ought in all, and must in cases of an equity character, 
arising under the C. C. P., declare the facts upon which the law is 
adjudged. 

16. In equity cases pending at the adoption of the C. C. P., this 
Court can either try the facts or direct issues to be sent down, 
but usually adopts the latter course as in this case. Burbank v. 
Wiley, 58. 

17. This Court has no power to order a certiorari without requiring 
bond and security thereon. Weber v. Taylor, 412. 

18. On appeal to this Court, an undertaking of appeal must be sent 
up with the transcript. elton v. Hiliot, 195. 


See Copse-PiEapine, 16. 


PERMISSIVE OCCUPANT, 


See Morreace, 3, 


POSSESSION, EFFECT OF, IN PLEADING. 


See Estopre., 3. 


PRESUMPTION—JURIS ET DE JURE. 
See Lipn, 4. 


PRINCIPAL. 


See AGENCY. 


PRIVY EXAMINATION. 


1, By section 9, chapter 37, of the Revised Statutes, ‘all conveyances in 
writing by husband and wife for any lands, personally acknowledged 
before a Judge, de,, the wife being privily examined, dc., shall be as 
valid to convey the wife’s estate in such lands as she may have, whether 
in fee simple or otherwise, as if it were done by fine and recovery, and 
if a commissioner be appointed under section 10 of said act, to take 
such acknowledgment, privy examination,” &c., “it shall be as effectual 
as if personally acknowledged before the Judge or County Court.” Re- 
vised Statutes, sections 9 and 10, chap. 37. 


2, Fines and recoveries are matters of record in the Court of Common 
Pleas in England, and cannot be impeached collaterally in an action of 
ejectment, or vacated or set aside without some direct proceeding, in- 
stituted for that purpose. 


3. In this State, the acknowledgment and examination of a married wo- 
man before a Judge or County Court, as the law was in 1888, has the 
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force of, and is in fact, a record. She cannot be heard to impeach the 
truth of the record or vacate the same, although the examination was 
not separate and apart from her husband, and she was subject to the 
influence of his presence, and although she was net of sound mind and 
could not “voluntarily assent thereto.” 

Possibly: When the examination is taken by a commissioner, a mar- 
ried woman may maintain a bill in equity, to cancel the deed on the 
ground of fraud, and a false certificate by the commissioners. Yet this 
assurance of title, and conveyance of recurd cannot be impeached col- 
laterally in an action to recover the land. 

This proceeding and record is not a mere deed, so far as a married 
woman is concerned, but is “an assurance of title by record.” Itis not 
a mere probate for the sake of registration, but is a ‘‘fine,” and puts an 
end to the matter. 


PROCKSS. 


See Practice GENERALLY, 7, 9, 10, 12. 


Practice—Copr, 7, 15, 18. 
Practice—Equitr, 5, 6. 
PRACTICOE—-SUPREME 2, 12, 17. 


PROPORTION. 


See Witt, Construction of, 3, 4, 5, 


FROXIMATE CAUSE. 


See Carriers or Goons, 5. 


PURCHASER. 


Where a deed in trust is made to secure certain specified debts, one of 


which is tainted with usury, and a purchaser buys at the trustee’s 
sale for valuable consideration, and without notice of the illegality of 
the consideration of the said debt, Aeld, that his title is not affected 
thereby. Mc.Neill v. Riddle, 990 


PURCHASER OF MORTGAGOR’S INTEREST. 


See Morreacs, 4. 


PURCHASER AT SHERIFF'S SALE. 


See Suznirr, d&c., 


PURCHASE-MONEHY, APPLICATION OF. 


See ADMINISTRATORS AND ExEoutTors, 19, 
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PURCHASE OF OVERDUE PAPER. 


See Jnte@aLt ConsipERATION, 38. 


QUANDO JUDGMENT. 


See CountER CLAIM. 


QUERE ? 
(AcEncy.) Pinnix v. C. & 5. O. R. R. Co., 34. 
(Contsruction or 4 Worp.) McLennan ». Chisholm, 100. 
(Movine ror Jupement.) State ». Wise, 120, 
(Pot on Dower Act.) Sutton.v. Askew, 172. 
(Wao can Coytesr want or ConsrpeRaTion.) Ivey v. Granbery, 228. 
(Rieur or AssigNer to Sur rn Forma Pauperis.) Osborne v. Henry, 354, 
(Vacating Jupements,) Kirkman v. Dixon, 406. 
(Derictency or Assets.) Brandon v,. Allison, 532. 
(Remepy or Exxcution-Crepitor.) Isler v. Andrews, 71, 552. 


QUIT-CLAIM. 


See Insuncrion, 4. 


QUO WARRANTO. 


See Manpamus, 8. 


RAILWAY COMPANIES. 


See CaRRIERS. 


REALTY, ACTIONS TO RECOVER. 


Soe TENANTS AND TENANCY. 


REBELLION. 


See Intecat Consiprration, 1, 2, 8, 6. 
Amnesty, I, 5, 


RECEIVER. 

1. The power to appoint a receiver is necessarily inherent in a Court 
which possesses equitable jurisdiction, and itis exercised when an 
estate or fund is in existence, and there is no competent person to hold 
it, or the person so entitled is in the nature of a trustee, and is mis- 
using or misapplying the property. The Code of Civil Procedure does 
not materially change the equitable jurisdisction of our Courts on the 
subject.—C. C. P., Sec. 215. 


/ 
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2, On the principle of protection, a receiver may be appointed at an in- 


fant’s estate if it be not vested in a trustee; and when there is a mix- 
ture of property and the different interests of the parties cannot be as- 
certained until proper invoices are made, and a division effected under 
the direction of the Courts—Adams’ Equity, 352-53. 1. Parsons on 
Contract. Skinner v, Maxwell, 45. 


A Court of Equity has the power to appoint a receiver for the pur- 
pose of securing and protecting property, which is the subject of liti- 
gation. He is an officer of the Court and his possession of the pro- 
perty is the possession of the Court. He holds such property as a cus- 
todian, until the rightful claimant is ascertained by the Court, and 
then for snch claimant. 


A receiver cannot commence any action for the recovery of preperty 
without an order of the Court, and when such order is made, the action 
must be brought in the name of the legal owner, and he will be com- 
pelled to allow the use of his name upon being properly indemnified out 
of the estate and effects under the control of the Court. 


5. The power of areceiver to bring an action is regulated by the rules ofa 


Court of Chancery. An order to sue in his own name cannot be given 
by our Courts, and the United States Courts cannot confer upon him 
greater powers or priviliges as a suitor in the State Courts. Battle v. 
Davis, 252. 


RECORD, ESTOPPEL BY. 


See Esroprer, 1, 2. 


RECOGNIZANCE. 
See CriminaL Procrepinecs. 


RECORDARI. 


See Practice—Copg, 25. 


RECOUPMENT. 
See Fracp. 


EvIpencs, 2, 


REFINEMENT, 


See INDICTMENT, 8, 9. 


- REGISTRATION, 


Between 1860 and 1865, there was no period when a deed made in- 1860. 


could not: have been registered. Isler v. Foy, 547. 
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REMOTENESS. 


See Carriers or Goons, 5. 


REMOVAL OF HOUSE. 


See Crrm1naL ACTION. 


RETAILING. 


See CrimmnaL AcTIO“N: 
INDICTMENT, 


RETAINING POSSESSION AFTER SALE. 


See Tenanrs AND TENANCY, 2. 


RETENTION OF GOODS. 


See AcEncy, 6. 


REVISED CODE CONSTRUED. 


Cuap. 8. Gibbs v. Fuller, 116. 

Cap. 35. State v. Wise, 120. 

Cuap. 1, Secs, 9, 10, 11. Kesler », Smith, 154. 
Crap. 108, Sec. —. Kingsbury v. C. R. R. Co., 284. 
Cuap. 101, Sec. 24. Nebles y. Langly, 287. 
Cuar. 62, Sec, 15. Froneburger v. Lee, 333. 
Cuar. 50, Sec. 15. Norton v. Edwards, 367. 
Cuap. 99, Sec. 58. Gore v. Masten, 372. 

Cuar. 31, Sees. 57 and 16. Reece v. Reece, 377. 
Crap, 38, Secs. 1, 2, 3. Cromartie v7. Kemp, 382. 
Cuar. 71, Sec. 15. Green v. Wynne, 531. 

Cuar, 37, Sec. 30. Isler ». Andrews, 554. 

Cnap. 31, Sec 180, State v. Parker, 624. 

Cuar, 24. Sec. 108. State » Roseman, 635. 
Cuar. 12. State v. Beatty, 649. 


REVISED STATUTES CONSTRUED. 
Cuar, 37, Secs. 9, 10. Woodbourne v. Gorrell, 84. 


REVOCABLE AND IRREVOCABLE LICENSE. 


See Licensr. 


RULE ON ATTORNEY. 


See ATTORNEY. 
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RULE, DEATH OF PARTY TO. 
Seo Suenrirr, d&e. 


RULE ON SHERIFF. 


See Suxrirr, &e. 


RULES OF THE SUPREME COURT CONSTRUED. 
See Issurs, Settlement of. 


SALE UNDER EXECUTION. 
See Suurirr, c&e. 


SCHOOL HOUSE, INJURY TO. 


See Evipence—Criminat, 16. 


SEPARATE ESTATE. 


The separate estate of a feme covert, is chargeable with her contracts, for 
money borrowed with the assent of her trustee, upon the credit and for 
the improvement of such estate, although the estate is not charged by, 
or referred to, in the contract. Withers v. Sparrow, 129. 


SETTING ASIDE VERDICT. 


See Crmounan PROCEEDINGS. 


SETTLEMENT OF ESTATES. 
See Jurispiction—Propare Courts, 1, 2. 


SETTLEMENT OF ISSUES, ORDERS ON, NOT APPEALABLE. 
See Issuxs, Settlement of. 


SET OFF, 
See Counter CLam., 


SHERIFF, RIGHTS AND DUTIES OF. 

1, A sheriff, on a sale by him under execution, can demand cash of the 
purchaser, and on his refusal to pay it (even though such purchaser, as 
an execution-creditor, is entitled to the proceeds of sale, less the cost, 
and offered to pay cash to the amount of the costs and entered satis- 
taction for the residue) may immediately resell, 

2, Whether a sheriff so acting, arbitrarily, does not subject himself to 
an action, guere, 
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3. It seems that on a rule against a sheriff at the instance of such bid- 
der to show cause why he should not execute a deed, the purchaser at 
a re-sale of the property ought to be made a party. 

4, And, on the death of such sheriff, by virtue of the provisions of the 
Revised Code, chap. 37, sec 30, the rule should be served on his suc- 
cessor. 


5. Before such suecessor can be required to convey to such first bidder, 
he is entitled to demand clear and conclusive evidence that a sale was 
made by his predecessor, and also that the price was paid to him. 


6. The natural evidence thereof is the return, though it scems that 
other evidence may be received. Isler v. Andrews, 553. 


SHERIFF, SALE BY. 


See Susrirr, &e. 


SILENCE. 
See Esrorpren, 5. 
AGENCY, 6. 


SIMPLE CONTRACT-CREDITOR, RIGHT OF. 


See Apm’s. and Exr’s,, 15, 16. 


SPECIAL PROCEEDING, 
1. A demand for dower is a special proceeding, returnable before the 
Clerk, Felton v. Lilliott. 195. 
2, A petition to make real estate assets, is a special proceeding, and is 
properly brought before the Judge of Probate. Badger v. Jones, 305. 


SPECIFIC PERFORMANCE, 


See Licensk, 4. 


STATE NOT ENTITLED TO APPEAL. 


See CrimtInaL PROCEEDINGS. 


STATE NOT ENTITLED TO NEW TRIAL. 


See CriminaL Proceepines, 


STATUTES, CONSTRUCTION OF. 
1. To give operation to the maxim /eges postertores, priores contrarias 
abrogant, the jatter law must be in conflict with the former, therefore, 
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when a later statute is almost im ipsissimis verbis with a former one, 
held, that there was no repeel of the former. 


2, The statute, Rev. Code, chap. 1, secs. 9, 10, 11, is not repealed by 
Acts 1868~99, chap. 118, secs. 70, 71, 72,114. Kesler v. Smith, 154. 


STATUTES CONSTRUED. 
Acts (Contempt) 1868-69, Chap. 177, Par. 8. 
Kane v. Haywood, 1. 
Act (Process Agatnst Counttes) 1868, Chap. 20. 
Askew v. Pollock, 49. 
Act (R. R, Proxies) 1870-71, Chap. 283. 
Clark v. Stanly, 59. 
Acts (Excuanear or Bonps) 1859, 1861, 1870. 
W., C. & R. R. R. Co. v. W. BR. RB. Co.,. 90. 
Act (CriminaL Procepure) 1868~69, Chap. 178. 
State v. Matthews, 106. 
Acts (Arson—PUNISHMENT FoR) 1868.’69, Chap, 167—1870~71, Chap. 222. 
State v. Wise, 120, 
Acr (Amyustry) 1866-67, Chap. 3. 
Franklin v. Vannoy, 145. 
Acts (Insury Causing Deatu) 1868-69, Chap. 113, Secs. 70, 71, 72, 114. 
Kesler v. Smith, 154. 
Aots (Dowsr) 1866-’67, Chap. 54, 1868-69, Chap. 98. 
Sutton v. Askew, 172. 
Wesson v. Johnson, 189. 
Bunting v. Foy, 198. 
Felton v. Elliott, 195. 
Acts (Homusreap) 1868-69, Chap. 1387. 
Watts v. Leggett, 197. 
Acts (ScaLe) 1866~67, Chap, 50. 
Terrell v. Walker, 244. 
King v. W. & W. R. R. Co., 277. 
Bank v. Britton, 365. 
Aot (Bankrupt) March 2d, 1867. 
Whiteridge v. Taylor, 273. 
Clerk’s Office v. Bank, 214. 
Aots (VENUE) 1868-69, Chap. 257. 
Kingsbury v. Chatham R. R. Co,, 284. 
Acts (Satz sy Hur) 1868~69, Chap. 113. 
Badger v. Jones, 305. 
Aots (Powrr or Mayors) 1868-69, Chap. 178, Sub—chap. 2. 
State v. Pender, 313. 
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Acts (Conveyance or Convicts) 1869~70, Chap. 180, 1870-71, Chap. 
124, Section 3. 
Taylor v. Adams, 338. 


Acts (Kituine Stock) 1856-"57, Chap. 7. 
Battle v. W. & W.R. R. Co., 343. 


Acts {Auprtor’s Warrant) 1868-69, Chap. 270, Sec. 71. 
Bayne v. Jenkins, 356, 


STATUTES, INTERPRETATION OF. 


1, To give operation to the maxim leges posteriores, priores contrarias 
abrogant the latter law must be in conflict with the former, therefore, 
when a latter statute is almost tn ipsissimis verbis with a former one, 
held, that there was no repeal of the former, 


2. The statute, Rev. Code, chapter 1, sections 9, 10, 11, is not repealed 
by Acts 1868-69, chapter 113, sections 70, 71, 72, 114. Kesler v. 
Smith, 164. 


STATUTES OF LIMITATIONS. 


See CRIMINAL PROCEEDINGS. 


STATUTES UNCONSTITUTIONAL. 


See ConsTiTUuTIONAL LAW. 


STIPULATIONS, 


See ConpITIons PRECEDENT. 
JupGE’S CHARGE, 1. 


SUBJECT OF LARCENY. 


See Criminal AcTIONS. 


SUPERIOR COURTS. 


See Practice—Suprrerion Courts. 
Jurispiction-——Surrerion Courts. 


SUPREME COURT JURISDICTION. 


See Practice—Surremg Court. 


SUPREME COURT, PRACTICE IN, 


See Practice In Supreme Court. 
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SUPPLEMENTARY PROCEEDINGS. 


1, 


3. 


Where a debtor executes a deed in trust to a trustee to secure certain 
debts therein mentioned, and after the registration of the deed, a cred- 
itor obtains judgment and has the same duly docketed; the judgment 
under the provisions of C. C. P., sec. 254, 503,19 a lien upon the equit- 
able estate of the debtor. 


The lien thus acquired cannot be enforced by a sale under execution. 
In order to sell an equitable estate not liable te a sale under execution, 
the plaintiff in the execution must resort to his action (as formerly, 
to billin equity,) to ascertain the rights of all parties interested and to 
enforce his lien. 

The purpose of the C. C. P., secs. 264, 266, was to give a remedy by 
“Proceedings Supplemental to Execution,” to a plaintiff only in case 
the defendant had no known property Hable to execution, or to what 
is in the nature of execution, proceedings to enforce a sale to satisfy 
the debt. 

Supplemental proceedings may be commenced before the sale of the 
property levied on, on affidavit, or other proot of its insufficient value. 
But no final order can be made, appropriating to the creditor any prc- 
perty discovered, until the property previously levied on has been ex- 
hausted, AceKeithan v. Walker, 95. 


SURETY. 


I; 


2. 


If a creditor enters into any valid contract with a principal debtor, 
without the assent of the surety, by which the rights or liabilities of 
the surety are injuriously affected, such contract discharges the surety. 
Mere delay on the part of the creditor to sue for or collect the 
debt, or even his refusal to do so, when requested by bis surety, or his 
express promise of indefinite indulgence, does not discharge the surcty. 

When a creditor held a note given in 1859. and the prineipal debtor 
proposed to pay the same in. Confederate money in 1863, which the 
creditor declined to receive, but made an agreement that if the debtor 
would postpone the payment interest should cease “from that time un- 
til a demand ;” held, that such an agresment did not amount to for 
bearance for any definite or specified time, nor increase the risk of the 
surety in any way, and could not therefore discharge him from liabil- 
ity. It would seem that if the agreement had been to forbear until 
the end of the war, it would have been nudum pactum, and theretore 
not binding. Deal v. Cochran, 269. 


SURVEY, WARRANT OF. 


See CRiminaL ACTIONS. 


Fraup, 47. 
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TAXATION, 


i 


2. 


The Commissioners of a county have no right to exceed the double of 

the State tax, except: 

(1.) To pay debts of the county, legally contracted before the adop- 
tion of the Constitution. 

(2.) When the tax is for a special purpose, and has been allowed by 
an act of the General Assembly. Simmons v. Wilson, 386. 


The General Assembly have an unlimited right to tax all persons 
domiciled within the State, and all property within the State, except 
so far as this right has been limited by the provisions of the Constitu- 
tion, either by express words or by necessary implication. 


The General Assembly has, under this general power, the right to 
tax legacies, collateral descents, &c., and when such tax is imposed 
upon the succession, or on the right of the legatee to take under the 
will, the power is not restrained or limited by the provisicns of the 
Constitution relative to the tax on property. 

Therefore, the Revenue Act of 1870-71, imposing a tax or. leyacies, 
&c., is not unconstitutional, yet it cannot be retrospective in its char- 
acter. Pullen v. Commissioners, 361. 


TAXES. 


See TAxaTION, 


InpDExX TO APPENDIX. 


TENANTS AND TENANCY. 


le 


8, 


Where a person had become tenant from year to year to a mortgagor, 
before the execution of the mortgage deed, in which three, four and 
five years had been given for the payment of equal instalments of the 
bonds secured by it, and afterwards had become the tenant of the 
mortgagor’s right of redemption, ¢f was Aeld, that though four years 
had elapsed from the date of the mortgage, and no payment had been 
rade on the bonds, yet the mortgagee could not recover the possession 
of the land from such tenant without giving him a reasonable notice to 
quit; and further that he was not bound to give him six months notice 
because of his attornment to a landlord other than a mortgagor, Hem- 
philly. Giles, 512. 

A bargainor in a deed in trust, containing « stipulation, for the re- 
tention of the possession of the land conveyed, until sold under the 
terms of the trust, who holds possession after a sale of the premises by 
a trustee is not such a tenant as comes within the purview of the Land- 
lord and Tenant Act (acts of 1868-69, chap. 156) and hence proceedings 
cannot be taken under that act to evict him. 


The act was only intended to apply to a case in which the tenant en- 
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tered into possession under some contract of lease, either actual or im- 
plied with the supposed landlord or with some person under whom the 
landlord claimed in privity or where the tenant himself is in privity with 
some person who had so entered. 


4, This construction excludes from the operation of the act, two classes, 
viz: vendees in possession uuder a contract for title and vendors re- 
taining possession after a sale, though such persons are certainly ten- 
ants at will er sufferance for some purposes and frequently so styled. 
McCombs v. Wallace, 58'7. 


TESTAMENTARY CAPACITY. 


See Mrenran Capaciry, 


“TITLE,” EFFECT OF WORD IN PLEADING. 


See Esrorre., 2, 3. 


TITLE IN FORCIBLE TRESPASS. 


See Evipence-——-Crmanat, 16. 


“TIME.” 


See Crimtinsat PROCEEDINGS, 


TRIAL BY JURY. 

In all actions under the C. © P., where legal rights are involved, and 
issues of fact are joined by the pleadings, the plaintiff is entitled te a 
trial by jury, and cannot be deprived of this right, except by his con- 
sent. Andrews v. Pritchett, 387. 


“« TRICK.” 


See CriminaL ACTION, 


TORT—HOMESTEAD,. 


A homestead and personal property exemption, under Art. X, of the 
Constitution and the laws passed in pursuance thereof, cannot be sold 
under an execution, issued upon a judgment rendered, in an action ez 
delicto. Dellinger v. Tweed, 206. 


TORTS. 
See Tortr—-Homesteab. 


TREATY OF PEACE. 
See ConpiTron PRECEDENT. 
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TRESPASSER. 


See MortTGAGE. 


TRUSTS AND TRUSTEES, 


Li 


bo 


TRUST 


A trustee in the execution of his trust, is bound to carry out honestly 
and faithfully the purposes contemplated by the grantor, to keep an 
account of receipts, disbursements, &c., and be ready to produce his 
accounts, when required by the parties interested in the estate. 


Where the facts connected with the management ofa trust estate, 
are in dispute, and the rights of the parties cannot be readily ascer- 
tained without an account, in such case the rule adopted by Courts of 
Equity, is a reference to the Master, and if there is dissatisfaction with 
the report, the matter may be brought before the Court by proper ex- 
ceptions. Martin v. Wilbourne, 321. 


ESTATES. 


When the legal estate in land is not conveyed, a trust cannot be 
raised by parol even founded on a valuable consideration and though 
followed by actual occupancy and the erection of valuable improve- 
ments, rey v. amsour, 466, 


TURKEY. 


See CRIMINAL ACTIONS, 


TWO JOINTLY INDICTED FOR RETAILING. 


See CRIMINAL ACTIONS, 


UNITED STATES COURT, EFFECT OF ITS PROCESS. 


See ConFLicr OF JURISDICTION. 


UNDUE INFLUENCE. 


See Menta, Capacity, 2. 


“UBERRIMA FIDES.” 


See Estorpret, 8. 


VARIATION OF CONTRACT, 
See Jupax’s Cuarez, 5, 6, 7. 
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VENDOR AND VENDEE. 


1. 


A vendor who contracts to convey upon payment of the purchase money 
is, as between the parties, a mortgagee. 

It is well settled that a mortgagee possesses two remedies which he 
may prosecute at the same time, namely, one in persenam the other 
in ren to subject the mortgaged property to its payment by foreclos- 
ure. 

A resort to the first does not amount to a waiver of the second, or 
vice versa. 

The two actions are not for the same cause and a different relief is ob- 
tained in each, and this continues to be the case, notwithstanding that 
a single Court grants all the relief which was formerly sought in two. 
Hillis v. Hussey, 501. 


VENUE OF ACTIONS. 


if 


The Act of the General Assembly of 186869, chap. 257, requiring that 
“the venue in actions against Railroad Companies, shall be laid in some 
county wherein the tract of said Railroad, or some of it, is situated,” 
is not in conflict with sec. 7, Art. I, of the Constitution. The juris- 
diction of the Courts, and the venue of actions have always been sub- 


jects of legislation. 


The “ repeal of a statute shall not affect any suit brought before the 
repeal, for. any forfeiture incurred, or for the recovery of any rights 
accruing under such statute.” ev. Code, ch, 108, see. 1. 


The question as to where a case ought to be tried, is preliminary to 
the trial, and must be determined by the Judge. And this ques- 
tion can be as well tried on a motion to dismiss, (the facts being veri- 
fied by affidavits) as upon a plea to the jurisdiction. Mengsbury v. 
Chatham Railroad Co,, 284. 

A writ issued from the Superior Court of one county cannot be made 
returnable into the Superior Court of another county. flowerton v. 
ate, 441. 


VERDICT. 
See CrrminaL PRocEEDINGS. 


WAIVER OF REMEDY. 


See VeNpDOR AND VENDER. 


WAIVER OF TORT. 
See Jurisprorron—Svureriorn Court, 1. 
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WAR. 


See InzeGAL ConsIDERATION, 3, 5, 6. 


AMNESTY, 1, 5, 


WARRANTY. 


1. 


In an action for deceit and false warranty, after evidence by plaintiff 
that he discovered the alleged unsoundness (glanders) early next morn- 
ing after the sale, it is competent, by way of impeaching such testi- 
mony, for the defendant to prove by a witness that he and plaintiff 
lived in a very small village, [Boone] and within fifty yards of each 
other. and that he (witness) did not hear of the alleged unseundness 
until some two weeks after the sale. 


2, Evidence, by way of dialogue, in haec verba :-— 


? 


Plaintiff :—'‘What will you take for your mule 

Defendant :—‘‘One hundred and twenty-five dollars.” 

Plaintiff :—‘I can’t give $125, but if it isall sound and right I will give 
you $100, 

Defendant :—It is all sound’ and right, and I will take $100 if you will 
pay the money down.” 

Plaintiff :—‘‘I cannot pay the money all down, but will pay $25 down 
and give my note and security for the balance.” 

Defendant:—“I agree; here’s your mule.” 


—Does not per se constitute a warranty, but is only evidence for thejury, 


to be weighed by them in connection with the surrounding circum. 
stances of the transaction, 


8, Among these circumstances may be considered the tone, looks, ges- 


tures and the whole manner of the transaction. 


4. The doctrine upon special contracts of personalty and the point 


whether the question of warranty is to be decided by the Court or left 
to the jury with the proper instructions, has been too long and too 
thoroughly settled in this State, to be now overturned by decisions in 
other Courts, and this Court is satisfied with the reasoning and adheres 
to the former decisions. Horton v, Green, 596. 


WARRANT OF JUSTICE. 


See CRIMINAL PRoomEInGs. 


WARRANT OF SURVEY. 


See CriminaL ACTIONS, 


WIDOW. 
See Dower. 
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WILLS. 


A paper writting, written in any form, whether asa deed or gift, deed 


poll or indenture, may be propounded as a will, and operates as such 
if it appears to have been the purpose of the maker of such instrument 
that it should take effect after his death. The words, “I give at my 
death,” are operative words, andevidence testimentary intent. Belcher's 
Will, 51, 


WILLS, CONSTRUCTION OF. 


1, 


A will ismade in these words: I direct that my debts and funeral 
expenses be paid. I willand bequeath to my son, Peter A. Summey, 
twenty-five hundred dollars, I will and bequeath to my wife, Harriet 
Caroline, my house and lot in Lincolnton in which I now live, my plan- 
tation about a mile from Lincolnton, and my household and kitchen 
furniture, for and during her natural life, anda sufficient quantity of 
property or money fo2 a years support for herself and family. I also 
will absolutely to my wife the following slaves, Sophia,dc., also all the 
balance of my estate both real and personal, with the remainder after my 
wife’s death, in my house and lot, plantation and household and kitchen 
furniture, to be equally divided between my children George L. Sum- 
mey, Caroline Dasenberry, Barbara Alexander and Peter A. Summey, 
with the understanding, that the negroes I have already given to my 
son George shall be taken into account in said distribution, * * * 
*» * * held, that the leading idea in the testator’s mind was to 
make all of his children equal with an advantageto his son Peter A. 
Summey, to the extent of $2,500. 


2. The will having been made in September, 1864, when Confederate 


8. 


4, 


money had become so depreciated as not to deserve the name of a cur- 
rency; to construe the legacy to Peter as payable in Confederate 
currency would be to “mock” the legatee, therefore, held, Peter's 
legacy must be estimated at its nominal value in good money. 


On the other hand, the major part of the testator’s estate having con- 
sisted of slaves which were lost by emancipation, it would not carry 
out the testator’s intention to pay Peter’s legacy in full, and leave 
nothing for the other legatees, therefore Aeld, that Peter’s legacy must 
abate proportionally. 

The rule of proportion is: To ascertain the value of the whole estate 
at testator’s death, and the proportion that Peter’s legacy of $2,500 
bore to that sum, is the proportion it bears to the estate as reduced. 


5, After deducting the sum due Peter on his legacy, as thus abated, the bal- 


ance is to be divided into three parts, between the daughters and Peter 
unless George shall elect to bring his advancements into hotchpot, in 
which case the remainder must be divided into four parts. Alexander 
v. Summey, 578, | | 
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6. Where a Judge, in response to a prayer for special instructions, com- 
plied strictly therewith, in cannot be error. Moreespecially, when his 
charge is quite as favorable as the testimony warrants. | 

4%. Whether under the words “my plantation,” used in a will, all lands 
contiguous to the home.place of the testator, will pass, guere. MeLen- 
nan Vv. Chisholm, 100. 


WITNESS. 


See Jupan’s CHaRGE. 
Experts, &c,, 


ERRATA. 


Page 46, paragraph 4, read “of” instead of “to.” 

Page 49, line 22, read “‘sum” instead of ‘‘same.” 

Page 126, line 3 from bottom, read “‘objection” instead of “objected.” 
Page 180, line 20, read “bond” instead of “hand.” 

Page 154, line 1, read ‘‘posterioves” instead of ‘postoriores,” 
Page 161, line 13 from bottom, read “lien” instead of ‘Jein,” 
Page 197, read “dissentiente” instead of “dissentiate.” 

Page 197, line 15, read “obtain” instead of ‘‘obtaln,” 

Page 197, line 8, read ‘‘semel” instead of ‘“‘stimel.” 

Page 198, line 26, read ‘1869-’70” instead of “1369~'70,” 
Page 200, line 8, after ‘‘widow” insert ‘and children,” 
Page 201, line 11, read “beneficent” for “beneficient.” 

Page 209, line 17, read ‘‘Mingus” for ‘“Minga’”’ 

Page 218, line 1, read “do not think” for not think.” 

Page 289, line 14 from bottom, read “exchange” for “emehany'e.” 
Page 278, last line, read “1866” for “1366.” 

Page 284, line 3, read ‘‘venuwe” for “venire,” 

Page 291, line 8 from bottom, read ‘‘ven. ex.” for ‘‘venire,.” 

Page 334, Mebane v. Mebane, “without @ purpose,” read ‘way purpose,’ 
Page 841, line 17, for ‘‘ordred” read “ordered.” 

Page 344, line 1, for “‘acclerated” read “accelerated.” 

Page 351, line 14, for “‘idigent” read ‘indigent.” 

Page 367, line 5 from bottom, for “ruta” read “rata.” 

Page 878, last line, read “esse” for ‘¢sse.” 

Page 880, for “corone”’ read “coram.” 

Page 406, paragraph 1, for ‘‘is” read ‘‘as,” 

Page 418, paragraph 1, insert “‘or” before “any.” 

Page 431, paragraph 1, for ‘‘Supreme” read ‘‘Superior.” 

Page 447, paragraph 1, for “jfiere” read “jieri.” 

Page 498, paragraph 3, for “defendant” read ‘“‘plaintiti.” 


78 ERRATA. 


Page 504, paragraph 7, for “erroneous” read “not erroneous.” 

Page 520, for “Bat., &c., dsc,” read “Battle & Sons,” 

Page 540, for ‘‘Arehy,” read ‘‘Archy.” | 

Page 556, paragraph 5, read ‘‘pendente,” 

Page: 590, line 8, for “awterwards” read “afterwards.” 

Page 612, for McCanless” read ‘“‘McAnless.” 

Page 627, for “avade” read “evade.” 

Page 602, State v, Adair, read ‘in arrest” instead of “(for arrest of judg- 


ment,” 


PAGE 59. 
Crarxk ». Sraniy—Read after syllabus 4: “It is therefore unconstitutional.” 


PAGE 197, 
Warts »y, Leggert—For ‘‘when,”’ the first word in syllabus 1, read ‘‘upon.”’ 


7 PAGE 585. 
LAWRENCE ¥v. StenL.—Mr. Schenck (with whom was Bailey) argued this 
cause for the appellees, but by some inadvertence his name does not appear. 


. PAGE 403. 
Move v, CoeDELL—For ‘‘action’’ in first line of syllabus, read ‘‘execution.”’ 


PAGE 498. 

LaMBeta v. N. C. R. R.Co—For the words “there was a verdict for the plain- 
tiff, &e.,’” read. ‘“‘there was a verdict for the defendant, and from the judgment 
rendered thereon, the plaintiff appealed. 


